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CASES IN THE NEBRASKA SUPREME COURT 
1951 — 1952 


Hazel M. Anderson v. The Bituminous Casualty Company, (im- 
pleaded with the State of Nebraska), No. 33126. Action for 
Workmen’s Compensation, appealed from the Nebraska Work- 
men’s Compensation Court. Judgment affirmed. 


Harry Baedaro, doing business as Bill’s Cafe v. Harold P. Cald- 
well, Police Commissioner of the City of Omaha, et al., No. 
33212. Legality of the five ball pin game, appealed from the 
District Court of Douglas County. Pending. 


William J. Banks v. Herbert H. Hann, Warden, No. 33059. Action 
for writ of habeas corpus, appealed from the District Court 
of Lancaster County. Appeal dismissed at costs of appellant. 


William J. Banks v. Herbert H. Hann, Warden, etc., No. 33270. 
Action for writ of habeas corpus, appealed from the District 
Court of Lancaster County. Affirmed for want of briefs un- 
der provisions of Rule 15. 


Chicago, Burlington & Quincy Railroad Company, a corporation 
v. The County of Gosper, a body politic and corporate, No. 
32923. Action to recover taxes paid under protest, appealed 
from the District Court of Gosper County. Reversed and re- 
manded with directions. 


L. S. “Bob” Cornett v. The State of Nebraska, No. 33137. Con- 
tempt of court, error to the District Court of Douglas County. 
Judgment affirmed. 


Don Cunningham v. The State of Nebraska, No. 32965. Assault 
and battery, error to the District Court of Douglas County. 
Petition in error dismissed. 


Margaret Danielson v. The State of Nebraska, No. 33168. Drunken 
driving, error to the District Court of Sarpy County. Judg- 
ment affirmed. 


Lowell Daugherty, also known as Bud Daugherty v. The State 
of Nebraska, No. 32954. Larceny, error to the District Court 
of Adams County. Judgment affirmed. 


Arlin Drewes v. The State of Nebraska, No. 33222. Statutory rape, 
error to the District Court of Seward County. Pending. 


Harvey Durbin v. The State of Nebraska, No. 33022. First degree 
murder, error to the District Court of Frontier County. Mo- 
tion of defendant in error to dismiss sustained; proceedings 
in error dismissed. 


Henry Finney v. The State of Nebraska, No. 33246. Adultery, 


error to the District Court of Lancaster County. Affirmed 
for want of briefs under provisions of Rule 15. 


ix 


Gertrude Irene Fisher v. The State of Nebraska, No. 32875. Man- 
slaughter, error to the District Court of Lincoln County. Af- 
firmed as modified. 


Clarence E. Franz v. The State of Nebraska, No. 33248. Drunken 
driving, error to the District Court of Dodge County. Pending. 


Duzzena Franzen v. Roy Blakely, etc., (impleaded with the State 
of Nebraska), No. 33147. Action for Workmen’s Compensation, 
appealed from the District Court of Lancaster County. Judg- 
ment affirmed. 


Hugh Griffith v. The State of Nebraska, No. 33320. First degree 
murder, error to the District Court of Cheyenne County. 
Pending. 


Keith M. Hadden v. Harold L. Aitken, State Engineer, et al. No. 
33214. Financial responsibility, appealed from the District 
Court of Lancaster County. Reversed and remanded with 
directions. 


Charles C. Hanna and G. H. Sullens v. Board of Educational Lands 
and Funds of the State of Nebraska, et al., Nos. 32991 and 
32992. Declaratory judgment, appealed from the District Court 
of Lancaster County. No 32991 affirmed in part, in part 
reversed and remanded with directions. No. 32992 affirmed. 


In re Application of Ernest Harris, et al. v. Frank L. Spradling, 
etc., No. 32816. Action for writ of habeas corpus, appealed 
from the District Court of Lancaster County. Judgment af- 
firmed. 


William E. Howell v. Herbert H. Hann, Warden, No. 33060. Action 
for writ of habeas corpus, appealed from the District Court 
of Lancaster County. Appeal dismissed at costs of appellant. 


William E. Howell v. Herbert H. Hann, Warden, etc., No. 33158. 
Action for writ of habeas corpus, appealed from the District 
Court of Lancaster County. Judgment affirmed. 


William E. Howell v. Herbert H. Hann, Warden, etc., No. 33251. 
Action for writ of habeas corpus, appealed from the District 
Court of Lancaster County. Affirmed for want of briefs 
under provisions of Rule 15. 


Melvin D. Hughes v. The State of Nebraska, No. 32960. Assault 
with intent to commit rape, error to the District Court of 
Gage County. Judgment affirmed. 


Marion O. Jacobsen v. Herbert H. Hann, Warden, etc., No. 32899. 
Action for writ of habeas corpus, appealed from the District 
Court of Lancaster County. Affirmed for want of briefs un- 


der provision of Rule 15. 


LeRoy C. Jacox v. The State of Nebraska, No. 33006. Violation 
of Blue Sky Laws, error to the District Court of Cheyenne 
County. Reversed and remanded. 


Delbert Jeppesen v. The State of Nebraska, No. 33021. Man- 
slaughter, error to the District Court of Nuckolls County. Re- 
versed and remanded with directions to dismiss. 


Lewis E. Laflin v. State Board of Equalization and Assessment, 
No. 33284. Equalization of assessed values by State Board 
of Equalization on basis of average sale prices of last 20 years, 
appealed from the State Board of Equalization and Assess- 
ment of the State of Nebraska. Pending. 


Jack Lawson v. The State of Nebraska, No. 32957. Operating a 
motor vehicle while intoxicated, error to the District Court 
of Lancaster County. Judgment affirmed. 


Richard F. Linder v. The State of Nebraska, No. 33225. Statutory 
rape, error to the District Court of Douglas County. Pending. 


Robert William Losieau alias Robert William Brevet v. The State 
of Nebraska, No. 33317. Burglary, error to the District Court 
of Douglas County. Pending. 


Joseph W. Lyons v. The State of Nebraska, No. 33202, Burglary, 
error to the District Court of Douglas County. Pending. 


Edward McKenna v. Herbert H. Hann, Warden, etc., No. 33303. 
Action for writ of habeas corpus, appealed from the District 
Court of Lancaster County. Pending. 


Earl May v. The State of Nebraska, No. 33152. Larceny, aiding 
& abetting, receiving stolen property, error to the District 
Court of Adams County. Judgment affirmed. 


Larry Medley v. The State of Nebraska, No. 33177. Rape, error 
to the District Court of Buffalo County. Judgment affirmed. 


Mid-Continent Airlines, Inc., a corporation v. Nebraska State Board 
of Equalization and Assessment, et al, No. 33260. Tax as- 
sessment, original action. Pending. 


Mid-Continent Airlines, Inc. v. State Board of Equalization and 
Assessment, No. 32591. Tax assessment, appealed from the 
Board of Equalization and Assessment. Appeal of Mid-Continent 
Airlines dismissed. 


I. N. Morgan v. The State of Nebraska, Department of Health, et 
al., No. 33091. Denial of license to operate osteopathic hos- 
pital, appealed from the District Court of Lancaster County. 
Reversed and remanded with directions. 


Motors Acceptance Corporation, a corporation v. J. F. McLain, 
Director of Banking and the Department of Banking of the 
State of Nebraska, No. 32935. Appeal from order of Director 


of Banking, appealed from the District Court of Lancaster 
County. Judgment affirmed. 


Jim Newquist v. The State of Nebraska, No. 32966. Assault and 
battery, error to the District Court of Douglas County. Pe- 
tition in error dismissed. 


xi 


Jack I. Novak v. The State of Nebraska, No. 32831. Keeping a 
disorderly house, error to the District Court of Douglas County. 
Judgment affirmed. 


The Omaha National Bank, Executor of the Estate of James Robert 
Cain, Deceased, v. Carl W. Jensen, Treasurer of Douglas County, 
Nebraska, No. 33297. Taxation of shares of stock in domestic 
corporations, appealed from the District Court of Douglas 
County. Pending. 


Merle Onstott v. The State of Nebraska, No. 33169. Assault with 
intent to rape, error to the District Court of Banner County. 
Judgment affirmed. 


James Parsons v. The State of Nebraska, No. 33335. Assault with 
intent to do great bodily harm, error to the District Court 
of Lancaster County. Pending. : 


Charley W. Peterson v. J. Ed. Hancock, County Treasurer of 
Holt County, Nebraska, No. 33172. Constitutionality of the 
Blanket Mill Tax Law, appealed from the District Court of 
Holt County. Reversed and remanded with directions. 


Ellis N. Phillips v. The State of Nebraska, No. 33032. Possession 
of burglary tools, error to the District Court of Cass County. 
Judgment affirmed. 


Bernard C. Poppe v. The State of Nebraska, No. 33062. Third 
Offense Drunken Driving, error to the District Court of Sarpy 
County. Judgment affirmed. 


William Propst v. The Board of Educational Lands and Funds, 
etc., Grace Green, Intervener, No. 33240. To enjoin sale 
of leases and setting aside of former leases, etc., appealed 
from the District Court of Lancaster County. Judgment af- 
firmed. 


D. J. Rhoades, et al. v: State Real Estate Commission, No. 32091. 
Suspension of real estate license, appealed from the District 
Court of Douglas County. Reversed and remanded with 
directions. 


Henry Schacht v. The State of Nebraska, No. 33009. Driving 
while under influence of liquor, error to the District Court 
of Pierce County. Judgment affirmed. 


Julius Schmidt v. The State of Nebraska, No. 33102. Driving 
while intoxicated, error to the District Court of Saline County. 
Judgment affirmed. 


Robert Schreiner v. The State of Nebraska, No. 33178: Assault 
with intent to commit rape, error to the District Court of 
Sheridan County. Judgment affirmed. 


Charles Sedlacek v. Herbert H. Hann, Warden, etc., No. 33283. 


Action for writ of habeas corpus, appealed from the District 
Court of Lancaster County. Pending. 
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Seward County Rural Fire Protection District v. The County of 
Seward, Nebraska, et al., No. 33256. Declaratory judgment, 
aEpeeiee from the District Court of Seward County, Nebraska. 

ending. 


Roy Soule and Helen Soule v. Ruth F. Holm, Treasurer of Kimball 
County, Nebraska, et al., No. 33166. Injunction, appealed from 
the District Court of Kimball County. Appeal dismissed. 


Joe Spreitzer v. The State of Nebraska, No. 33051. Grand larceny, 
sai a the District Court of Sarpy County. Judgment af- 
irmed. ; 


Grover V. Stapleman v. Herbert H. Hann, Warden, etc., No. 33123. 
Action for writ of habeas corpus, appealed from the District 
Court of Lancaster County. Judgment affirmed. 


In the Matter of Cancellation of Part of the Water Appropriation 
under Docket 646, known as the Birdwood Irrigation District, 
Birdwood Creek, Water Division No. 1-A. State of Nebraska, 
ex rel. Department of Roads and Irrigation v. Birdwood Ir- 
rigation District, et al, No. 32818. Validity of cancellation 
proceedings, appealed from the Department of Roads and 
Irrigation. Affirmed as modified. 


The State of Nebraska, ex rel. Fred Ebke v. The Board of Educa- 
tional Lands and Funds of the State of Nebraska, et al. and 
Ramey C. Whitney, No. 32907. Declaratory judgment, ap- 
pealed from the District Court of Lancaster County. Re- 
versed and remanded. 


The State of Nebraska, Claude O. and Alma C. Frasier v. Wilber 
& J. Louise Cooley, No. 33273. Forcible entry and detainer, 
appealed from the District Court of Dundy County. Pending. 


The State of Nebraska, Andrew R. Banks and Herman F. Banks 
v. Cecil Gardner, No. 33268. Forcible entry and detainer, 
appealed from the District Court of Chase County. Pending. 


The State of Nebraska, ex rel. Loren H. Laughlin, as Director 
of Insurance for the Department of Insurance of. the State 
of Nebraska v. Ray C. Johnson, as Auditor of Public Accounts 
of the State of Nebraska, No. 33277. To determine effective 
date of salary increase, original action. Pending. 


The State of Nebraska v. T. W. Jones Grain Company, No. 33286. 
Tax assessments, appealed from the District Court of Hitch- 
cock County. Pending. 


The State of Nebraska v. Krotter & D. Ward, No. 33285. Tax 
assessments, appealed from the District Court of Hitchcock 
County. Appeal dismissed. 


The State of Nebraska, ex rel. Wesley Bintz v. Nebraska State 


Board of Examiners for Professional Engineers & Architects, 
et al., No. 33030. Mandamus to compel Board of Examiners 


xiii 


for Engineers and Architects to issue relator certificate for 
practice in State of Nebraska, appealed from the District 
Court of Lancaster County. Judgment affirmed. 


The State of Nebraska, ex rel. John Raitt and Roy D. Raitt v. 
Val. Peterson, Governor, et al. No. 33289. Action for writ 
of mandamus, appealed from the District Court of Lancaster 
County. Pending. 


The State of Nebraska, ex rel. Nebraska State Bar Association 
v. H. J. Pinkett, No. 33135. Original disciplinary action. 
Pending. 


The State of Nebraska ex rel. Nebraska State Bar Association 
v. George W. Wiebusch, No. 32936. Original disciplinary 
action. Judgment of disbarment. 


The State of Nebraska, ex rel. Clarence S. Beck, Attorney General 
v. Blaine Young, No. 33055. Quo Warranto, original action. 
Judgment of ouster. 


Roland Dean Sundahl v. The State of Nebraska, No. 33008. First 
Degree Murder, error to the District Court of Platte County. 
Judgment affirmed; October 26, 1951, fixed as date of execu- 
tion of sentence. 


Jerry Todd, et al., v. The Board of Educational Lands and Funds, 
et al. No. 33002. Declaratory judgment, appealed from the 
District Court of Lancaster County. Reversed and remanded 
with directions. 


Emmert A. Truman v. Herbert H. Hann, Warden, No. 33018. 
Action for writ of habeas corpus, appealed from the District 
Court of Lancaster County. Judgment affirmed. 


Danny Turpit v. The State of Nebraska, No. 32975. Manslaughter, 
error to the District Court of Clay County. Judgment af- 
firmed. 


Clarence Tvrz v. The State of Nebraska, No. 32970. First degree 
murder, error to the District Court of Saline County. Judg- 
ment affirmed. 


John J. Vanderheiden v. The State of Nebraska, No. 33250. Second 
degree murder, error to the District Court of Cedar County. 
Pending. 


Watson Hay Company, a corporation v. Board of Educational 
Lands and Funds of the State of Nebraska, et al., No. 32990. 
Declaratory judgment, appealed from the District Court of 
Lancaster County. Judgment affirmed. 


John F. Young, Jr. v. The State of Nebraska, No. 33114. Violation 


of parole, error to the District Court of Jefferson County. 
Judgment affirmed. 
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CASES IN THE SUPREME COURT OF THE 
UNITED STATES 
1951 — 1952 


Amalgamated Association of Street, Railway and Motor Coach 
Employees of America, Division 998, et al. v. Wisconsin Em- 
ployment Relations Board, No. 329-330. Jurisdiction of Ne- 
braska State Industrial Relations Court, appealed from the 
Supreme Court of Wisconsin. Judgment reversed. 


Agapita Gallegos v. The State of Nebraska, No. 94, October Term 
1951, On writ of certiorari to the Supreme Court of the 
State of Nebraska. Judgment affirmed. 


William Propst, etc. v. The Board of Educational Lands and 
Funds of the State of Nebraska; et al., No. 619, October 
Term 1951. To enjoin sale of leases and setting aside of 
former leased, etc., appealed from the District Court of the 
United States for the District of Nebraska, Lincoln Division. 
Petition for rehearing denied. 


CASES IN THE UNITED STATES CIRCUIT COURT 
OF APPEALS 
1951 — 1952 


Herbert H. Hann, Warden of the Nebraska State Penitentiary 
v. Henry Hawk, No. 14564 Civil. Action for writ of habeas 
corpus, appealed from the United States District Court for 
the District of Nebraska, Lincoln Division. Pending. 


William E. Howell v. Herbert H. Hann, Warden, Nebraska State 
Penitentiary, No. 14472, September Term, 1951. Action for 
writ of habeas corpus, appealed from the United States District 
Court for the District of Nebraska, Lincoln Division. Dis- 
missed. 


FEDERAL COMMUNICATIONS COMMISSION 


Katz v. American Telephone and Telegraph Company, Docket 
No. 9500. Petition of State of Nebraska to intervene filed. 
Pending. 


xV 


CASES IN THE UNITED STATES DISTRICT 
COURTS 
1951 — 1952 


William J. Banks v. State Supreme Court of Nebraska, No. 20-51 
Civil, Lincoln Division. Action for writ of habeas corpus. 
Dismissed. 


William J. Banks v. Herbert H. Hann, Warden, Nebraska State 
Penitentiary, No. 15-52 Civil, Lincoln Division. Action for 
writ of habeas corpus. Dismissed. 


George Duncan v. Warden H. H. Hann, No. 20-52 Civil, Lincoln 
Division. Action for writ of habeas corpus. Dismissed. 


Henry Hawk v. Herbert H. Hann, Warden of the Nebraska State 
Penitentiary at Lancaster, Lancaster County, Nebraska, No. 
23-51 Civil, Lincoln Division. Action for writ of habeas 
corpus. Order to discharge, notice of appeal and order of 
probable cause. 


William Eugene Howell v. Herbert H. Hann, Warden, Nebraska 
State Penitentiary, No. 9-51 Civil, Lincoln Division. Action 
for writ of habeas corpus. Dismissed. 


William E. Howell v. Herbert H. Hann, Warden, State Prison, 
No. 138-51 Civil, Lincoln Division. Action for writ of habeas 
corpus. Dismissed. 


William E. Howell v. Herbert H. Hann, Warden, Nebraska State 
Penitentiary, No. 19-51 Civil, Lincoln Division. Action for 
writ of habeas corpus. Dismissed. 


William E. Howell v. Herbert H. Hann, No. 22-51 Civil, Lincoln 
Division. Action for writ of habeas corpus. Dismissed. 


William E. Howell v. Herbert H. Hann, Warden, Nebraska State 
Penitentiary, No. 24-51 Civil, Lincoln Division. Action for 
writ of habeas corpus. Dismissed. 


William E. Howell v. Herbert H. Hann, Warden, Nebraska State 
Penitentiary, No. 46-51 Civil, Lincoln Division. Action for 
writ of habeas corpus. Dismissed. 


William E, Howell v. Herbert H. Hann, No. 14-52 Civil, Lincoln 
Division. Action for writ of habeas corpus. Dismissed. 


William E. Howeli v. Herbert H. Hann, Warden, Nebraska State 
Penitentiary, No. 22-52 Civil, Lincoln Division. Action for 
writ of habeas corpus. Dismissed. 


William E. Howell v. Herbert H. Hann, Warden, Nebraska State 


Penitentiary, No. 37-52 Civil, Lincoln Division. Action for 
writ of habeas corpus. Dismissed. 
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William E. Howell v. Herbert H. Hann, Warden, ‘Nebraska State 
Penitentiary, No. 46-52 Civil, Lincoln Division. Action for 
writ of habeas corpus. Dismissed. 


Henry A. Swanson v. Herbert H. Hann, Warden, Nebraska State 
Penitentiary, Lancaster County, Nebraska, No. 41-51 Civil, 
oe Division. Action for writ of habeas corpus.. Dis- 
missed. ; 


United States of America v. Certain Lands in Box Butte and 
Dawes Counties, State of Nebraska, George Neuswanger, et 
al., No. 134 Civil, Chadron Division. Condemnation of school 
land. Pending. 


United States of America v. Certain Land in Cheyenne, Deuel 
and Keith Counties, Nebraska, et al., No. 341 Civil, North 
Platte Division. Condemnation of school land. Pending. 


United States of America v. Certain Land in Deuel County, Ne- 
braska, et al, No. 359 Civil, North Platte Division. Con- 
demnation of school land. Pending. 


United States of America v. Certain Lands in Holt and Boyd 
Counties, State of Nebraska, et al., No. 215 Civil, Norfolk 
Division. Condemnation of school land. Pending. 


United States of America v. Certain Lands in Morrill County, 
Nebraska, et al., No. 277 Civil, North Platte Division. Action 
on behalf of Bureau of Reclamation to acquire an easement 
of certain lands in Morrill County, Nebraska. Judgment paid. 


United States of America v. 13.995 Acres of Land in_ Harlan 
County, Nebraska, et al., No. 220 Civil, Hastings Division. 
Condemnation of school lands. Judgment paid. 


United States of America v. 14.89 Acres of land, more or less, 
situated in Nuckolls County, State of Nebraska, et al. No. 
264 Civil, Hastings Division. Condemnation of school land. 
Pending. 


United States of America v. 25.339 Acres of land, more or less, 
situate in Harlan County, State of Nebraska, et al, No. 297 
Civil, Hastings Division. Condemnation of school land. Pending. 


United States of America v. 91 Acres of land, more or less, situated 
in Webster County, State of Nebraska, et al., No. 224 Civil, 
Hastings Division. Condemnation of school land. Judgment 
paid. 


United States of America v. 106.581 Acres, more or less, in Harlan 
and Franklin Counties, Nebraska, Rachel Woody, et al. and 
Unknown Owners, No. 231 Civil, Hastings Division. | Con- 
demnation of school land. Pending. 


United States of America v. 532.19 Acres of land in Hitchcock 
County, State of Nebraska, et al, No. 162. Civil, McCook 


Division. Condemnation of school land. Judgment paid. “up 
1a ME 


xvii 


United States of America v. 847.70 Acres of land, more or less, 
situate in Hitchcock County, State of Nebraska, et al, No. 
150 Civil, McCook Division. Condemnation of school land. 
Judgment paid. 


United States of America v. 983.80 Acres of land, more or less, 
situated in Cherry County, State of Nebraska, et al., No. 138 
Civil, Chadron Division. Condemnation of school land. Judg- 
ment paid. 


United States of America v. 1,527 Acres of land, more or less, 
situate in Harlan County State of Nebraska, et al., No. 325 
Civil, Hastings Division. Condemnation of school land. Pending. 


United States of America v. 2,560 Acres of land, more or less, 
situate in Garden County, Nebraska, et al, No. 343 Civil, 
North Platte Division. Condemnation of school land. Pending. 


United States of America v. 4,114 Acres of land, more or less, 
situate in Harlan County, State of Nebraska, Irvin Hecht, 
et al, and Unknown Owners, No. 244 Civil, Hastings Division. 
Condemnation of school land. Pending. 


United States of America v. 4,540 Acres of land, more or less, 
situate in Knox County, State of Nebraska, et al., No. 37 
Civil, Norfolk Division. An action for the continuation of 
land for an additional year. Action dismissed. 


United States of America v. 7,941.81 Acres of land, more or less, 
situate in Sioux County, Nebraska, et al., No. 30 Civil, Chadron 
Division. An action for possession for an additional year. 
Action dismissed. 


United States of America v. 173,494 Acres of land, more -or less, 
situate in Harlan County, State of Nebraska, et al. No. 213 
Civil, Hastings Division. Condemnation of school land. Pending. 


United States of America v. 141 Cans, more or less, labeled in 
part “Arrow Brand Net Wt. 1 lb. Pure Ground Black Pepper”, 
No. 5-52 Civil, Lincoln Division. Pure Food and Drug. Pending. 


BEFORE THE INTERSTATE COMMERCE 
COMMISSION 
1951 — 1952 


In the Matter of Application under Paragraphs (18) to (20) In- 
clusive, of Section 1 of the Interstate Commerce Act, of Guy 
A. Thompson, Trustee, Missouri Pacific Railroad Corporation 
in Nebraska, Debtor, to Abandon a Portion of Branch Line 
of Railroad Located in Otoe County, Nebraska. Finance 
Docket, No. 17,083. Order of abandonment. 
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In the Matter of the Application of Chicago and Northwestern 
Railway Company for a Certificate of Public Convenience 
and Necessity Authorizing the Abandonment of a Branch 
Line Between Scribner and Oakdale, Nebraska. Final order 
denying abandonment. 


Class Rate Investigation, 1939. Docket No. 28,300. Revision of 
all class rates east of the Mountain-Pacific territory. I. C. C. 
ordered interim rates ten per cent higher in official territory 
and ten per cent lower in other territories; also, permanent 
uniform rates to become effective at later date. New York 
and New England states and western railroads attacked interim 
order in Federal Court in New York. I. C. C. order upheld 
by Court and by Supreme Court of United States on May 12, 
1947, on appeal. Pending. 


Consolidated Freight Classification. Docket No. 28,310. Order 
for uniform freight classification entered and uniform classi- 
fication is in process of being accomplished. 


The Denver and Rio Grande Western Railroad Company v. Union 
Pacific Railroad Company, et al, No. 30297. Attempt by 
Rio Grande to open Ogden Gateway by establishing joint 
rates by Union Pacific on Transcontinental or other shipments. 
Pending reargument to Commission. 


In the Matter of Nebraska Intrastate Freight Rates and Charges, 
Docket No. 30960. Pending on Exceptions to Examiner’s Report. 


THREE JUDGE COURT 


Mid-Continent Airlines, Inc., a corporation v. Nebraska State Board 
of Equalization and Assessment; et al., Civil 32-51. Tax 
assessment, original action. Dismissed. 


William Propst, on behalf of himself and all holders of School 
Land Leases in the State of Nebraska similarly situated v. 
The Board of Educational Lands and Funds of the State of 
Nebraska; et al. Civil 39-51. To enjoin sale of leases and 
setting aside of former leases, etc. Judgment of dismissal. 
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OPINIONS 
OF 
ATTORNEY 
GENERAL 


January 6, 1951 
COUNTIES 
Acquiring Road Machinery by Lease 
REQUESTED BY: John C. Gewacke, County Attorney, Geneva, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

William T. Gleeson, Assistant Attorney General. 
QUESTION: Whether a county board must advertise for bids 


before entering into a lease by the terms of which 
the county obtains the possession and use of road 
machinery and equipment at a cost in rentals in 
excess of $500? 


CONCLUSION: No. 


There is no statutory requirement that a county board shall 
advertise for bids before purchasing road machinery and equipment, 
regardless of its cost, save in Douglas County. We have pointed this 
out in various opinions some of which were given prior to the 1949 
Session of the Legislature. At that session a bill was killed which 
would have extended to all counties pretty much all of the re- 
quirements now stated in section 23-324.05, R. S. 1943 which, we 
repeat, is applicable only to Douglas County. 


Neither is there any statutory requirement that a county board 
shall advertise before leasing road machinery and equipment, regard- 
less of the aggregate cost of the rentals, and notwithstanding the 
fact that a particular road project on which the machinery could 
be used might be one in respect of the cost of which the county 
board might be bound to call for bids. See our opinion of July 
22, 1950 to the Dawson County Attorney on the impact of sections 
39-810 and 39-820, R. S. 1943 upon road construction, as distinguished 
from maintenance and repair, and the impact of sections 39-1001 
to 39-1009, R. S. Supp. 1949 as a limitation upon the scope of 
sections 39-810 and 39-320 in respect of the use by the county of 
its own equipment and labor force. 


As Chaney v. County Board of Supervisors, 123 Neb. 624, 243 N. W. 
881 makes plain, a county board has a statutory power to provide all 
necessary road machinery and equipment, section 39-232, R. S. 1943; to 
contract with townships to construct township roads, Section 39-409, 
R. S. Supp. 1949; to use county equipment and labor in rural mail 
route improvement projects, sections 39-1005 and 39-1007, R. S. Supp. 
1949. The latter section expressly mentions equipment rental. 


We think a county board will not be restrained from exercising 
its statutory power to provide road machinery, whether by lease or by 
purchase, merely because there is a possibility that the board may, at 
some time, use the machinery in connection with some road project in 
respect of the cost of which it should advertise for bids. Cf., Chaney 
v. County Board of Supervisors, cases therein cited, and Normand 
v. Otoe County, 8 Neb. 18; 28 Am. Jur. 353, Section 162, n. 7 and 
cases cited. 
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January 8, 1951 


LIQUOR LICENSES AND SALES 


Retail Beer Licenses. Protest Against, Period of Validity 


REQUESTED BY: Nebraska Liquor Control Commission. 


OPINION BY: 


QUESTIONS: 


CONCLUSIONS: 


Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


(1) A petition signed by qualified electors equal 
to fifty-one per cent of the votes cast at the 
last general election, objecting to the issuance 
of retail beer licenses, was filed with the village 
board in April, 1950. When will the village board 
have power again to pass on beer licenses? 

(2) How long is the village board governed by 
such a petition? 

(3) -Can the village board receive a petition for 
retail beer license before May 1, 1951, and pass 
on it on or after that date, or can the board pass 
on it before that date to be effective on May 1, 
1951? 


(1) The board will again have power to pass 
on applications for beer licenses on May 1, 1951, 
but not before that date—assuming that no further 
objections are filed. 

(2) The board is governed by this petition of 
voters objecting to the issuance of license until 
May 1, 1951. 

(3) The village board may receive a petition for 
a retail beer license at any time prior to May 1, 
1951, but may not vote on such petition until May 
1, 1951. 


Section 53-141, R. S. 1943, provides in part: 


“The city council or the city commission in cities of the 
board of trustees in villages, unless objected to by a sufficient 
petition signed by the qualified electors of any city or village 
of such number shall equal fifty-one percent of the votes cast 
at the last general election held therein,* * * may recommend that 
the commission issue licenses to persons, firms, corporations or 
associations on application duly made therefor for the sale 
of beer,” etc. (Emphasis supplied). . 


The license year commences on May Ist of each year and ends 
on April 30, next succeeding. See section 53-124, R. S. 1943. Every 
license expires on April 30th, but may be renewed at its expiration. 
See sections 53-149 and 53-150, R. S. 1943. 


We find no provision in the law fixing a definite limit or period 
of time within which an applicant for a liquor or beer license must 
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file his application with the city council or village board. There 
appears to be no valid legal reason why an applicant may not file 
his application, either for a license for the remainder of the current 
license year or for the next ensuing license year at any time after 
May Ist. 


To illustrate: On any date beginning with May 1, 1950, and ending 
April 30, 1951, an applicant may file his application for a license, 
either for the remainder of the license year ending April 30, 1951, or 
for the license year commencing May 1, 1951, and ending April 30, 1952. 


The purpose of the provision of section 53-141 respecting the filing 
of a petition of qualified electors objecting to the issuance of a retail 
beer license, is to give the electors of a city or village power to prevent 
the issuance of such licenses without going to the expense of an elec- 
tion. It is clearly intended to serve as a substitute for a municipal elec- 
tion on the question of the issuance of such licenses. It seems to us to 
be the reasonable and correct interpretation of the law that when a 
sufficient petition of qualified electors is filed with the city council or 
village board objecting to the issuance of a retail beer license, the 
legal effect of such an objection is to prevent the issuance of such a 
license for any period for which the council or board might other- 
wise legally issue a license, which would be for the remainder of the 
current year or for the next ensuing license year. 


To illustrate: On May 2, 1950 (or on any date thereafter prior to 
May 1, 1951) a retail beer license may legally be issued either for the 
remainder of the current license year (to expire April 30, 1951) or. for 
the next ensuing license year (May 1, 1951 to April 30, 1952). If a peti- 
tion signed by fifty-one per cent of the qualified electors objecting to 
the issuance of such license is filed with the city council or village 
board on any date from May 1, 1950 to April 30, 1951, its legal effect is 
to prevent the issuance of any further beer licenses for the remainder 
of the current year, which expires April 30, 1951, or for the next ensu- 
ing license year which begins May 1, 1951, and expires April 30, 1952. 
Such petition of the voters would not affect licenses for the current 
year which had been issued and were in effect at the time the petition 
was filed with the local governing body, but it would prevent the is- 
suance of any additional licenses for the current year and would 
prevent the issuance or taking effect of any license for the next en- 
suing license year. 


It follows, therefore, that the petition of fifty-one per cent of the 
electors objecting to the issuance of a retail beer license remains effec- 
tive until the end of the next ensuing full license year (April 30, 1951) 
and that a petition filed on any date between May 1, 1950, and April 
30, 1951, would prevent the issuance of such a license to take effect 
prior to May 1, 1952. 


Answering your specific questions, it is our opinion: 


(1) That the village board will have no authority to pass on 
an application for a retail beer license prior to the license year be- 
ginning May 1, 1951—assuming that no further petitions objecting 
to such licenses are filed. The present petition prevents the issuance 
of such license for any period prior to May 1, 1951. 
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(2) When a sufficient petition of electors is filed objecting to 
the issuance of a retail beer license the village board or city council 
is governed by such petition, and precluded from recommending such 
a license for the remainder of the current license year and for the 
entire license year next ensuing. 


(3) In the case you present, the village board may receive a 
petition for a license prior to May 1, 1951, but may not vote on such 
petition prior to May 1, 1951. 


January 8, 1951 
BRAND COMMITTEE 
Scope of Regulatory Powers 


REQUESTED BY: C. E. McCarl, County Attorney, McCook, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: Can the brand committee, under authority of 
power to pass rules and regulations, require that 
cattle from Kansas bearing brands like those 
registered in Nebraska be retained at the livestock 
exchange until the Nebraska holder of like brand 
is notified and given opportunity to prove owner- 
ship of the cattle? 


CONCLUSION: Yes. 


The Nebraska Brand Committee, presumably under authority of 
Section 54-141, R. S. 1943, has enacted a regulation which required 
the following: Where a brand inspector discovers cattle reportedly 
from Kansas possessing a brand similar to a Nebraska brand he must 
notify the Nebraska owner and allow him opportunity to prove owner- 
ship. This administrative rule was precipitated by the committee’s 
desire to control cattle theft, and it would, we feel, effectually prevent 
cattle thieves from disposing of stolen cattle—cattle bearing brands 
belonging to Nebraska cattle growers—on the mere spoken promise 
that they were Kansas cattle and Kansas brands. 


You question the statutory basis for this regulatory procedure 
and request our opinion on the matter. In answer we affirm that 
such regulation is well within the scope of regulatory powers delegated 
to the Nebraska brand committee. Section 54-141, R. S. 1943, deter- 
mines the latitude allowed the committee. It says: 


“The committee shall have the power and authority to pass 
tules and regulations relating to the administration of, but not 
inconsistent with the provisions of sections 54-134 to 54-157.” 


The disputed regulation may have, and could have, been passed 
under authority to pass rules and regulation relating to the adminis- 
tration of any of the following statutes: Sec. 54-143, R. S. 1943, which 
requires that before cattle may be removed from the brand inspection 


caps 


area they must have a brand inspection by the Nebraska brand com- 
mittee; Sec. 54-148, R. S. 1943, which authorizes the brand inspector 
to require proof of ownership when the cattle bear recorded brands 
other than the brand or brands of the seller; Sec. 54-152, R. S. 1943, 
which declares that no cattle shall be sold at any livestock ring unless 
the brands are first inspected by the Nebraska brand committee. 


We are committed to the following legal principles which, when 
applied to the foregoing statutes, illustrate the validity of the ques- 
tioned regulation. 


“Statutes remedial in their nature should receive a liberal, 
and not a restrictive, construction.” McIntosh v. Johnson, 70 N. 
W. 552, 51 Neb. 33. 


‘Luc apove statutes were enacted to remedy an undesirable prac- 
tice and thus they are allowed a good measure of flexibility. 


“It is a rule of interpretation universally accepted that in 
giving construction to a statute the court will consider its policy, 
and the mischief to be remedied, and give it such an interpreta- 
tion as appears best calculated to advance its object by effectuat- 
ing the design of the legislature.”” Gran v. Houston, 64 N. W. 245, 
45, Neb. 813. 


The legislative design in producing these acts is illustrated by the 
Report of the Agriculture Committee. This committee presented the 
following as reasons for the enactment of L. B. 275, p. 434, 1941 S. L. 
(L. B. 275 includes section 54-134 to 54-156 of our present 1943 
Revised Statutes): 


“This substitute bill will protect ranchers to a great extent 
from a theft of cattle. It will make it difficult for thieves to 
dispose of stolen cattle.” Agriculture Committee Report. Feb. 20, 
1941. ‘ : 


The instant regulation, which prevents cattle thieves from selling 
stolen cattle on pretense that they are Kansas cattle, effectuates the 
above legislative design. 


Bearing in mind the purpose of the act, as exhibited above, we 
quote from State v. Hansen, 117 N. W. 412, 80 Neb. 738: 


“The court in construing and declaring the effect of statutes 
should effectuate the obvious intention of the Legislature; and 
this doctrine obtains with special force when it appears the 
intention of the Legislature conserves a wholesome purpose.” 


And in Brink v. Dann, 144 N. W. 734, 33 S. D. 81, the South 
Dakota court said: 


“As between two possible constructions of a statute, that 
one should be adopted which effectuates rather than defeats the 
legislative purpose.” 


By construing the statute to allow the instant regulation we 
effectuate the purpose of the legislature, whereby to deny the regula- 
tion might, by allowing a possible means for circumvention of the law, 
defeat the legislative purpose. And certainly the latter possibility 
merits generous consideration for the Nebraska court, in Howard v. 
Jensen, 219 N. W. 811, 117 Neb. 102, has ruled as follows: 
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“Consequences resulting from construing provisions of statute 
should be considered in determining legislature’s intention.” 


The statutes mentioned earlier in this opinion involve the power 
and authority of the brand committee, the requirements of brand 
inspection, and the requisites of proving cattle ownership. These 
statutes are flexible; they are construed—and stretched—with an 
eye towards effectuating the intent of the legislature, which is, pro- 
tection against cattle theft; they are interpreted in consideration of the 
consequences attendant thereon, which might, if we are bound to the 
strict letter of the act, be undesirable. And thus necessary and 
proper to the administration of these statutory duties is the regulation 
allowing Nebraska cattle owners opportunity to prove ownership of 
cattle bearing their brand. 


We are not unmindful of the hardship incident to this regulation 
which may occasionally rest with the Kansas cattle grower. We can- 
not feel, -however, that their burden is unreasonable, particularly in 
light of the benefit derived from this regulation by the people of 
Nebraska who are, in the first.and final analysis, the people for whom 
these laws were invoked. 


January 12, 1951 
LABOR 


Closed Shop Elections 


REQUESTED BY: Donald L. Miller, Commisisoner of Labor, Depart- 
ment. of Labor, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Assistant Attorney General. 
QUESTION: In view of the Nebraska constitutional amendment 


and statutes making it unlawful to deny any 
person employment because of membership in or 
affiliation with or resignation or expulsion from a 
labor organization, or because of refusal to join 
or affiliate with a labor organization, is it a viola- 
tion of such law for a labor union to conduct an 
election on a closed shop or union shop? 


CONCLUSION: No, the mere holding of an election or the taking 
we ft of a vote to determine the views of the union 
membership on the question, would not constitute 
a violation of existing Nebraska penal stautes; 
but the result of the voting would of course 
not authorize the union and the employer to enter 

into an illegal contract. 


In 1946 the voters of Nebraska adopted the following amendment 
(Section 13, ‘Article XV, Constitution of Nebraska): 


_ “No person shall be denied employment because of member- 
ship in or affiliation with, or resignation or expulsion from a 
labor organization or because of refusal to join or affiliate with 
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a labor organization; nor shall any individual or corporation or 
association of any kind enter into any contract, written or oral, 
to exclude persons from employment because of membership in 
or non-membership in a labor organization.” 


The 1947 session of the Nebraska Legislature incorporated the 
foregoing language in a statute (Sec. 48-217), and then added the 
following penalty section: 


“Any individual, corporation or association that enters into 
a contract after September 7, 1947, in violation of the provisions 
of section 48-217, shall be deemed guilty of a misdemeanor, and 
upon conviction thereof shall be fined in a sum of not less than 
one hundred dollars nor more than five hundred dollars.” (Sec. 
48-219). 


Section 29-106, R. S. 1943, provides: 


“This code and every other law upon the subject of crime 
which may be enacted shall be construed according to the plain 
import of the language in which it is written, without regard to 
the distinction usually made between the construction of penal 
laws and laws upon other subjects, and no person shall be pun- 
ished for an offense which is not made penal by the plain import 
of the words, upon pretense that he has offended against its 
spirit.” 


Reference to the penal section quoted above (48-219) makes it 
clear than the plain import of the words is to make it illegal to enter 
into a certain type of contract. No other action is made unlawful 
under that section. As a matter of fact, the Nebraska Supreme Court, 
in referring to the above amendment in Lincoln Federal Labor Union 
en Iron and Metal Co., 149 Neb. 507, 31 N. W. 2d 477, 
said: 


“We cannot by any construction conclude that it violates the 
First Amendment by abridging freedom of speech, or the press, 
or the right of assembly, or the right of petition to the govern- 
ment for redress. As a matter of fact, it preserves to all em- 
ployees the right to organize and join a union and the right to 
bargain collectively without fear of reprisal. Instead of prevent- 
ing or abridging rights of speech, press, assembly, or petition, 
guaranteed by the First Amendment, the amendment preserves 
it for all employees, not only to those who join but also to those 
who do not join a union.” 


It seems clear that an attempt to prevent a union or any other 
organization or group from holding a meeting or determining the will 
of its membership with reference to a controversial question would 
abridge their right of assembly, and their right to petition. The 
Supreme Court of the United States recognized these rights, and 
defined their limitations, when the cited Nebraska case was appealed 
(335 U. S. 525, 6 A. L. R. 2d, 473): 


“There cannot be wrung from a constitutional right of work- 
ers to assemble to discuss improvement of their own working 
standards, a further constitutional right to drive from remunera- 
tive employment all other persons who will not or cannot, partici- 
pate in union assemblies. The constitutional right of workers to 
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assemble, to discuss and formulate plans for furthering their own 
self interest in jobs cannot be construed as a constitutional 
guarantee that none shall get and hold jobs except those who will 
join in the assembly or will agree to abide by the assembly’s 
plans. For where conduct affects the interests of other individuals 
and the general public, the legality of that conduct must be 
measured by whether the conduct conforms to valid law, even 
though the conduct is engaged in pusuant to plans of an assembly.” 


Thus, the conclusion is that workers do have the right to assemble, 
to determine the will of the membership, and to express their will. 
But that does not imply that there is any right to perform an illegal 
act simply because the majority of a certain group favors a particular 
viewpoint. 


This opinion is necessarily confined to a determination of what 
acts might constitute a violation of the state law. It does not extend 
to whether or not a formal election could be held under the provisions 
of Title 29, United States Code Annotated, Section 159 (e) (1). Nor 
does it determine whether such an election, either formal or informal, 
constitutes an illegal concerted action or an unfair labor practice 
under the provisions of Sections 157, 158, and 164 (b), Title 29, U. S. 
C. A. Those are necessarily federal questions, and not within the 
province of this office to determine. 


January 19, 1951 
TAXATION 


Excise Taxes, Sales to Post Exchanges. 


REQUESTED BY: Honorable John P. McKnight, State Senator. 


OPINION BY: Clarence S. Beck, Attorney General. 
William T. Gleeson, Assistant Attorney General. 


QUESTION: Whether a bill for an act to provide that no excise 
taxes, other than those on distilled spirits or wine, 
shall be imposed and collected, directly or indi- 
rectly, upon the sale, use, delivery, or storage of 
articles of merchandise to any instrumentality of 
the armed forces of the United States engaged 
in resale activities, except those state excise taxes 
which may be specifically authorized by the var- 
ious acts of the Congress of the United States, 
need be enacted in order to accomplish for post 
exchanges relief from the burden of the excise 
taxes imposed pursuant to section 53-160, R. S. 
Supp. 1949? 


CONCLUSION: Yes. 


Examination of so much of the Liquor Control Act, sections 53-101 
to 53-1,118, R. S. 1943, as amended, as is pertinent to the question 
presented discloses that the Legislature intended not only to enact a 
flat fee, section 53-124, R. S. 1943, for licenses to engage in the liquor 
business but also to levy a tax upon the privilege of engaging in 
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business as a manufacturer or as a distributor at wholesale of alcoholic 
liquor, measured by gallonage manufactured and sold, or after impor- 
tation, by gallonage distributed and sold. 


Section 53-160, provides, so much of it as is pertinent, as follows: 


“For the purpose of raising revenue a tax is imposed upon 
the privilege of engaging in business as a manufacturer or as a 
distributor at wholesale at a rate of four cents per gallon on all 
beer, regardless of alcoholic content * * * manufactured and sold 
by such manufacturer or imported for sale in this state by such 
distributor at wholesale in the course of such business * * *” 


When the foregoing language is read together with sections 53-151 
to 53-159, which sections relate to warehousing of alcoholic liquors 
and procedures for insuring the colletcion of the gallonage tax, it is 
evident that a removal of liquor from a warehouse or beer from the 
manufacturer’s premises for the purpose of a sale determines not 
only the time when the payment is due but also the incidence of the 
tax, for the intended disposition of the alcoholic liquor, whether for 
shipment in or out of the state or for use for any of the tax exempt 
purposes stated in section 53-160, determines whether a tax is due 
and must be paid. 


It appears that the Legislature intended that the economic burden 
of the tax should be shifted to and be borne by certain classes of 
purchasers and from manufacturers and wholesale distributors but 
that the legal obligation to pay the tax should be borne by the manu- 
facturer or distributor. The impact of the tax, at least so far as beer 
is concerned, is upon purchasers who could assert no legal ground, or 
social policy ground acceptable to the Legislature, in support of a 
claim to be exempt from the burden of what appears to be a tax upon 
sales of alcoholic liquors, levied as a privilege tax in such a way as to 
provide a convenient and practical administrative procedure for 
certainty and security of collection, and detection of evasion in pay- 
ment, of the tax. 


It is settled that the name which the Legislature attaches to a tax 
does not necessarily determine its true nature. In Peterson v. Depart- 
ment of Public Works, 120 Neb. 517, 234 N. W. 95, in respect to the 
motor vehicle registration fee, the court said: 


“The state legislature designated the registration fee as an 
occupation tax. This was a misnomer. The fact that the legisla- 
ture called it an occupation tax does not, in fact, make it such.” 


In our opinion of June 23, 1942 to the Liquor Control Commission 
on this precise question it was taken for granted, apparently, that the 
name applied by the Legislature to the tax was controlling, notwith- 
standing that the Supreme Court of the United States in the case of 
Liggett & Meyers Tobacco Co. v. United States, 290 U. S. 383, 81 L. 
ed. 295, which was cited and quoted from at length in our opinion, 
made it plain that the test to be applied was whether “in reality, the 
tax was upon the manufacturer.” 


We may say at this time we think from a reading of section 53-160 
that the Legislature intended that the construction and application of 
the taxing provisions of the act should not be such as to bring the 
administration of the act into conflict with the constitution and 
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statutes of the United States, and that for purposes of exempion from 
the tax, if for no other, the tax was treated by the Legislature as one 
upon a sale rather than, in fact, upon a privilege. If this question 
were, therefore, now being raised for the first time it is possible that 
we should reach a result contrary to that stated in our opinion of 
June 23, 1942. Section 53-160, taken in connection with Title 4, 
sections 105(a), 107(a), and 110(b) and (e) U. S. C. A,, would appear 
to support a finding that the tax ought not to be collected upon a 
sale to a post exchange of beer manufactured in the state or imported 
into the state for such a sale. Standard Oil Co. of California v. 
Johnson, 316 U. S. 481, 86 L. ed. 1611. 


We have carefully examined the submitted brief on the question 
of law involved. It is our opinion, notwithstanding the apparent im- 
pact of the decision in Standard Oil Co. v. California, 291 U. S. 242, 
78 L. ed. 775 that, if it be assumed, as our earlier opinion did, that the 
tax in question is, in reality, one that is laid upon the manufacturer 
or distributor and not upon the transaction between the manufacturer 
or distributor and the purchaser, then the place where the sale occurs, 
whether within a federal enclave or not, is beside the point. Where 
the tax is on the privilege, as assumed in our earlier opinion, and it 
is imposed before the liquor has left the hands of the manufacturer or 
the dealer, then we think, for the reasons stated in the dissenting 
opinion of Holmes, J., in Panhandle Oil Co. v. Mississippi, 277 U. S. 
218, 72 L. ed. 857, whose views, concurred in by Stone, J., who wrote 
the opinion in Alabama v. King & Boozer, 314 U. S. 1, 86 L. ed. 3, 
appear to have prevailed ultimately, that the place where the delivery 
occurs is wholly immaterial. 


What our earlier opinion failed to note was that in the Liggett & 
Myers case it was contended by counsel for the government and found 
to be true by the court that the excise tax there considered was “upon 
the manufacture of the tobacco with duty of payment postponed until 
removal or sale”. Under our statute the tax purports to be laid upon 
the manufacture and sale or after the importation, upon the distribu- 
tion and sale, and the duty to pay the tax is postponed until removal 
from a warehouse or manufacturer’s premises, but the incidence of 
the tax turns wholly on the intended disposition of the alcoholic 
liquor. Whether a tax is due turns on the answer to the question: 
Who is the purchaser, where does he reside, or to what purpose or 
use is the liquor to be put by the purchaser? Thus the tax appears to 
be laid, in reality, upon a sale or transaction, or upon an intention 
to sell which intention is objectively manifested by payment of the 
tax prior to an intended removal for sale, in a statutorily prescribed 
set of circumstances. If this construction, which appears to be as 
reasonable as the one adopted in our earlier opinion, were accepted by 
the Liquor Control Commisison, then the decisions in Standard Oil 
Co. of California v. Johnson and Standard Oil Co. v. California would 
be controlling. 


But we are mindful of the doctrine where a statute has been 
given a construction, aided as it is in this instance by our opinion, by 
the governmental agency which enforced the law and such construc- 
tion (that the tax is in fact a privilege tax laid, in reality, upon the 
manufacturer) has been acquiesced in by the Legislature for a period 
of nearly nine years, then such construction should not be set aside 
nor be upset unless it contravenes the constitution or is clearly erron- 
eous or could not reasonably have been given. State ex rel Dakota 
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City v. Bryan, 112 Neb. 692, 200 N. W. 870. We do not affirm that the 
statute as presently construed by the Liquor Control Commisison 
contravenes any provision of the state constitution, nor do we affirm 
that our earlier opinion, upon which the Liquor Control Commission 
has relied and continues to rely, is wholly erroneous or without foun- 
dation to support it. 


We are of the opinion, therefore, where the Liquor Control Com- 
mission feels obligated to adhere to its present construction of the 
statute and its existing rules and regulations which have been in 
force for nearly nine years, that if section 53-160 be not amended so 
as to provide for exemption from the tax in the case of all sales by 
a manufacturer or distributor of beer to post exchanges, then the 
proposed bill will have to be enacted to accomplish the exemption. 
We take it that what the proposed bill purports to say is that no 
excise taxes of this state, other than those on distilled spirits or wine, 
shall be imposed or collected, directly or indirectly, upon a sale, etc., 
to or by post exchanges. 


January 19, 1951 
LOTTERIES 
Raffle as Constituting Unlawful Lottery 


REQUESTED BY: Sen. Arthur Carmody, State Legislature, State 


House. 
OPINION BY: Clarence S. Beck, Attorney General; 

Dean G. Kratz, Assistant Attorney General. 
QUESTION: Is a raffle a lottery within the statutes of Nebras- 


ka, and hence prohibited? 
CONCLUSION: Yes. 


You have requested our opinion as to whether or not a “Raffle” 
constitutes an illegal lottery within the contemplation of sec. 28-961, 
R. R. S. 1943. 


Section 28-961 provides: 


“Whoever opens, sets on foot, carries on, promotes, makes 
or draws, publicly or privately, any lottery or scheme of chance, 
or any kind or description, by whatever name, style or title the 
same may be denominated or known; or by such ways and means 
exposes or sets to sale any house or houses, lands or real estate, 
or any goods or chattels, cash or any written evidences of debt, 
or certificates of claims, or any thing or things of value whatever, 
shall be fined in any sum not exceeding five hundred dollars * * *” 


The situation you question is known as a “Raffle,” which is a 
distribution device whereby one owning real or personal property of a 
certain value sells chances on the thing of value and distributes the 
prize to the purchaser holding the chance corresponding to a number 
determined by lot. Generally. “Raffles” are held to be within the 
usual definition of lottery, State v. Matthews, 184 S. E. 655. (W. Va.), 
the requirements of which are generally that a prize be offered and 
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something of value given for a chance to obtain the prize. State v. 
Nebraska Home Co., 66 Nebr. 349, 92 N. W. 763. The Nebraska Consti- 
tution, in Art. III, Sec. 24, has prohibited such a device: 


“The legislature shall not authorize any game of chance, 
lottery or fight enterprise; * * *” 


That raffles come within the requirements list above is clearly 
pointed out in Prendergast v. State, 57 S. W. 850, 41 Tex. Cr. R. 358, 
wherein it was stated: 


“A ‘raffle’ is a game of perfect chance, in which every 
participant is equal with every other in proportion to his risk 
and prospect of gain. The prize is a common fund, or that 
which is purchased by a common fund. Each is an equal actor in 
developing the chances in proportion to his risk. Whether 
they be developed with dice or other instruments is not ma- 
terial. The successful part takes the whole prize, and all the 
rest lose. The element of one against many, the keeper against 
the betters, either directly or indirectly, is not to be found 
in it. It has no keeper, dealer, or exhibitor.” 


In view of the foregoing authorities, and consistent with all 
previous opinions of this office, we are compelled to advise you 
that a raffle similar in nature to the one you question is contrary 
to Nebraska law and cannot be tolerated, nor authorized. 


‘ 


January 19, 1951 
INCOME TAX 
State Institution Employees 


REQUESTED BY: Mrs. Harold Prince, Board of Control. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean S. Kratz, Assistant Attorney General. 


QUESTION: What is the income tax liability of state employees 
receiving meals and lodging in the state institu- 
tions? 


CONCLUSION: Value of meals and lodging are taxable or not 
taxable according to whether they are, or are not, 
furnished to the employee “for the convenience 
of the employer.” 


Your system of withholding tax from state employees’ salaries 
consists of a deduction from the net amount earned of those em- 
ployees living within the institution and a deduction from the gross 
amount earned of those employees living without the institution. 
Net amount being determined by subtracting the employees’ cost 
of maintenance (board and room) from the gross pay. In effect, 
this system is tantamount to a determination that board and room 
are not part of the employees’ income and thus not subject to income 
tax. 
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Sectiou. 22a, Chapter 1 of the Internal Revenue Code, presents 
the statutory basis for determining what constitutes income. It says: 


“Gross income includes gains, profits and income derived 
from salaries, wages and compensation for personal services 
(including personal service as an officer or employee of a state, 
or any political subdivision thereof, or any agency or instru- 
mentality of any one or more of the foregoing), of whatever 
kind and in whatever form paid, * * *.” 


Section 29.22 (a)-3 of Regulations 111, says: 


“* * * Tf a person receives as compensation for services ren- 
dered a salary and in addition thereto living quarters or meals, 
the value to such person of the quarters and meals so furnished 
constitutes income subject to tax. If, however living quarters 
or meals are furnished to employees for the convenience of the 
employer, the value thereof need not be computed and added to 
the compensation otherwise received by the employees. * * *” 


The problems of determining what is income and of ascertaining 
the scope of “for the convenience of the employer” are old ones, and 
your particular problem—whether board and room constitutes in- 
come—has been well processed through the courts. Its judicial evolu- 
tion presents an interesting, and, for your purposes, illumination 
history. 


In Jones v. U. S., 60 Cls. 552, (1925), the court determined that 
quarters furnished to officers of the army did not constitute income 
and the value thereof was thus not taxable. The fact that army 
officers are compelled to occupy these quarters, and because the 
nature of their services and the proper performance thereof require 
the furnishing of a house, were responsible for this decision. 


In 1928, the case of Kitchen v. Commissioner, 11 B. T. A. 854, 
determined the value of room and meals furnished the manager of a 
hotel to be taxable as income. The court said: 


“The evidence fails to convince that the petitioners rooms 
in the hotel and the meals furnished himself and wife were 
solely for the convenience of his employer.” 


The 1934 case of Frueauff v. Commissioner, 30 B. T. A. 448, held 
that the fair rental value of an apartment, furnished to the vice presi- 
dent of a corporation, by that corporation, constituted taxable income. 
In this instance there was no contention, by petitioner, that it was com- 
pletely essential to the business of the corporation that he live in this 
particular apartment house and the court held that rental value was 
“income received from any powers whatever.” 


In 1937 the court, in effect, modified the strict rule of the Kitchen 
case by declaring, in Benaglia v. Commissioner, 36 B. T. A. 838, that 
in order to be taxable as income, meals and lodging must be furnished 
primarily for the need and convenience of an employer. Benaglia’s 
lodgings, however, were excluded from tax since his duties were 
continuous and required his presence at a moments call, and because 
there was never any mention of board and room constituting part of 
his wage. 
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In Greene v. Kanne, 23 F. A. T. R. 1141, and in Renton v. Kanne, 
23 F. A. T. R. 1143, 1938 cases, the U. S. District Court ruled Plain- 
tiff’s occupancy of quarters furnished him by his employer were not in 
any way compensation for his services, nor for his personal con- 
venience, comfort or pleasure, but were furnished solely because 
he could not otherwise perform the services required of him as 
sugar plantation manager. These findings, along with evidence 
tending to show that his regular and emergency duties were con- 
tinuous and required his presence at a moment’s call, influenced 
the courts determination that the value of these living quarters 
was not taxable as income. 


In 1940 the tax court held that the rental value of a lodge, 
which was occupied rent free by the taxpayer and his family and 
was the property of the taxpayers wholly owned corporation to 
which he rendered substantial services, was compensation for 
services, and within his: gross income. Chandler v. Commissioner, 
41 B. T.-A. 165, 119 F. 2d 623. 


In Martin v. Commissioner, 44 B. T. A. 184, (1941), the court 
declared an employee of the army engineers, serving as a wireless 
operator on a dredging vessel, was not entitled, in computing 
income tax liability, to deduct or exclude from gross income the 
amount paid for lodging and subsistence. Petitioners demand that 
the amount of lodging and subsistence be excluded from the 
gross income was predicated on the theory that subsistence 
and quarters were furnished him solely for the convenience of 
his employer. And though the court admitted that petitioner was 
required to occupy quarters on board ship by the exigencies of 
the situation they nevertheless determined his entire compensa- 
tion to be taxable income, declaring that “the meals and lodging 
furnished to petitioner were obviously not considered or treated 
by him or his employer as an allowance or gratuity.” 


The 1946 case of Ellis v. Commissioner, 6 T. C. 138, over- 
ruled the Kitchen case, supra, declaring the test required lodgings 
to be furnished solely for the convenience of the employer to be 
too confining. Petitioner was the night manager of an apartment 
house and his employer, a corporation, required, as they did with 
all their managers, that he live in the apartment building. Also, 
it was essential to the performance of his various duties as night 
manager that he live at the apartment. These findings, contrasted 
with the fact that he had lived there prior to his becoming 
night manager, affirmed petitioners testimony that the apartment 
was furnished partly because his employer wanted him to live on 
the premises and partly to compensate him for his services. The 
court, under these circumstances, allowed him to exclude from 
income part of the rental value of the apartment. In other words, 
they measured the convenience to the employer afforded by ‘peti- 
tioner’s living on the premises and declared that portion not 
taxable. The portion considered to be compensation for services 
was taxable as income. As a guide to measuring the employer’s 
convenience the court furnished only the following: Where em- 
ployer and employee are dealing at arm’s length the best evidence 
of the measure of the employer’s convenience is the value of the 
premises actually appropriated to the employee’s use. 
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The courts policy, evidenced by the above authorities, tends 
towards a more liberal application of the controlling phrase, ‘for 
the convenience of the employer.” And though the Kitchen case 
has been overruled and it is no longer required that the employ- 
ment be “solely” for the convenience of the employer it is well 
to remember that in overruling the Kitchen case the court only 
allowed partial exclusion from taxation, and then only on basis 
of the finding that. petitioner could not perform the various 
duties as night manager if he were not living in the Cambridge 
Arms. Also, the tests applied in the Benaglia case, supra, requiring 
that the lodgings be primarily for the convenience of the employer, 
still prevail. To be primarily for the convenience of his employer 
it was essential that Benaglia’s duty as hotel manager be con- 
tinuous and require his presence at a moment’s call. They would 
not have considered employing him unless he lived at the hotel. 
And in the Greene and Renton cases, supra, the duties of sugar 
plantation manager could not be performed unless quarters on 
the plantation were furnished the manager by his employer. In 
the Jones case the employee (soldier) was required to be con- 
tinuously present on the job. Public quarters were considered a 
military necessity. 


These case precedents supply the principle examples of living 
quarters and meals furnished for the convenience of the employer, 
and the principle test applied in these cases—necessity that em- 
ployee in order to properly perform his job be always avail- 
able—still exists and must be invoked. Its application to your 
hit aa case would, we feel, produce the following general 
result: 


Wardens, superintendents, various institution heads, and per- 
haps some nurses and doctors would likely be excluded from 
paying tax on the value of their lodging. Clerical help, attendants, 
many nurses, and the great number of others whose job does not 
at all necessitate their presence, at all times, at the institution 
would likely pay tax on the value of their lodging. The terms of 
your employment contract is instrumental. If the agreement allows 
certain salary “plus board and room,” the salary being decreased 
proportionally because of the provision for lodgings, then the 
value of said lodgings are taxable. Also, if the value of lodgings 
is kept on the books under the “salary” account it is, of course, 
taxable as income. 


Your may have many girls of equal capacity and rank who are 
doing the same amount of work and receiving an identical gross 
wage. Yet the girl who lives within the institution has $50, cost 
of lodging, taken each month from her check and she pays income 
tax on the remainder, say $100. Her friend of equal rank, living 
without the institution, pays income tax on $150. Inasmuch as the 
girls are of equal ability and rank and performing like tasks it is 
very evident the one girl is furnished $50 worth of lodging as a 
part of her wage. Clearly she should be required to pay income 
tax based on a salary of $150. Identical to this situation is the 
one argued in the Martin case, supra. Petitioner received $2100 
per year of which $40 per month was deducted for his keep. He 
contended income tax should be deducted from $2100 - $480. The 
court, in denying his petition, said: (and these words, mentioned 
before, may very well apply to many of your employees.) 
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“In the present case, petitioner was required to receive his 
subsistence and occupy quarters on board ship by the exigencies 
of the situation, but the meals and lodging furnished to petitioner 
were obviously not considered or treated by him or his employer 
as an allowance or gratuity.” 


We are not completely conversant with the intricacies of your 
voluminous employment system nor are we familiar with the 
necessities or employment policies of your many state institu- 
tions. For that reason we have avoided specific situations and 
offer the preceding examples as mere general guides. The income 
taxability of each employee living at an institution must be con- 
sidered separately, and in doing this you must consider, in addi- 
tion to your own policies of employment, the previously an- 
nounced policies of our courts and the tests and standards applied 
in those various case precedents. 


January 22, 1951 
HUNTING OFFENSES 


Interpretation of Provisions of Chapter 37 


REQUESTED BY: William R. Cunningham, Supervisor of Law 
Enforcement, Game, Forestation and Parks 
Commission. 


OPINION BY: Clarence S. Beck, Attorney General; 
Bert L. Overcash, Assistant Attorney General. 


QUESTION: Does conviction upon the charge of carrying a 
loaded shotgun in a vehicle on a public high- 
way, contrary to section 37-501, sub-division 
(10), constitute an illegal use of such shotgun 
for which the same is subject to forfeiture and 
confiscation under section 37-610, R. S. Neb. 
1949 Supp.? 

CONCLUSION: Yes. 


R. S. Neb. 1949 Supp., section 37-501 provides it shall be 
unlawful 


“* * * (10) to have or carry, except as permitted by law, 
any shotgun in or on any vehicle on any public highway, 
unless such shotgun is unloaded.” 


R. S. Neb. 1949 Supp., section 37-610 provides: 


«* * * All guns and lawful nets while being used illegally 
shall be seized upon the arrest of the person so using them 
and, upon the conviction of such person for the violation of 
any provision of this act, all and every gun and otherwise 
lawful net so used by such person as a part or element of 
such violation shall be forfeited to the state, and delivered to 
the Game, Forestation and Parks Commission to be disposed 
of as provided by law.***” 
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It would appear that carrying a gun in violation of the provi- 
sions of R. S. Neb. 1949 Supp., section 37-501 (10) would constitute 
a violation of the foregoing probition and subject the gun to seizure. 
A gun that is being unlawfully transported is being “used illegally”. 


The statute provides that whenever the gun is “a part or element” 
of the “violation of any provision of this act”, the gun shall be 
forfeited to the state. This language clearly comprehends the un- 


lawful transportaion of a gun in a motor vehicle. See 66 C. J. 67 and 
Olsson v. United States, 25 F. Supp. 495. 


January 22, 1951 
LIQUOR TAX 


Liquors, Gallonage Tax, Exemption from Payment 


REQUESTED BY: Nebraska Liquor Control Commission. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTION: 1. Under what circumstances may the Liquor 


Control Commission authorize a refund of tax or 
replacement of stamps on liquor that has already 
been stamped? 


2. Under what conditions may unstamped liquor 
be stored in Nebraska? 


CONCLUSIONS: 1. Taxes can be refunded or tax stamps re- 
placed only where there is satisfactory proof that 
such stamps were accidentally destroyed or where 
the liquor to which they were affixed comes clear- 
ly within one of the exemptions from the tax 
enumerated in Section 53-160, R. S. Supp. 1949. 


2. Subject to regulation by the Commission un- 
stamped liquors may be stored in the bonded 
warehouse of the manufacturer or wholesaler 
until it is removed from such warehouse, but 
it must be stamped before being removed from 
the warehouse, unless it is exempt from the 
gallonage tax as provided by Section 53-160. 


Section 53-160, R. S. Supp. 1949, provides for the imposition of 
a gallonage tax on alcoholic beverages, to be paid by manufacturers 
and wholesale distributors for the privilege of engaging in such 
business in this state. This statute provides also that the manu- 
facturers and. wholesalers shall be exempt from this tax in the 
following cases, when established by satisfactory proof: 


1 Liquor manufactured in this state but shipped out of the 
state for sale and consumption outside the State of Nebraska. 


2. Dry or fortified wines manufactured or imported exclusively 
for sacramental purposes. 
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3. Alcohol wine, whether manufactured or imported into this 
state when sold to a “non-beverage user’, for use in the manu- 
facture of patent and proprietary medicines and medicinal, anti- 
septic, and toilet preparations, flavoring extracts and syrups 
and food products; scientific, industrial and chemical, experi- 
mental or mechanical purposes. 


Section 53-161, R. S. Supp. 1949, provides that payment of the 
tax provided for in Section 53-160 shall be evidenced by tax stamps 
to be affixed to each original package of liquor for use in this state, 
and makes it the duty of each manufacturer or wholesaler to affix 
such stamps before delivery of the liquor to a licensed purchaser. The 
statute goes on to say: “and provided, further, that the commission may 
also, by rule, permit the cancellation of attached stamps by the dis- 
tributor, and may permit credit or replacement to be issued to such 
distributor for stamps so cancelled or destroyed.” The clause above 
quoted was not in the original act but was added by amendment in 
1941. 


It cannot be assumed that the Legislature, in amending Section 
53-161 by adding the clause above quoted, intended to vest the Liquor 
Control Commission with authority to remit or refund the gallonage 
tax stamps as its fancy may dictate, but only in those cases where the 
tax had been paid and stamps attached on liquor which the law 
exempted from such tax. 


Statutes providing for an exemption from a tax are strictly con- 
strued and a party claiming such exemption must show that he comes 
clearly within the exemption statute. The scope of the exemptions 
cannot be extended by implication or construction and only those 
exemptions which are clearly and expressly provided in the statute 
can be allowed. 61 C. J. 391, Sec. 395; 61 C. J. 392, Sec. 396; Y. M. C. 
A. v. Douglas County, 60 Neb. 642, 83 N. W. 924, 52 L. R. A. 123: In 
re Estate of Robinson, 138 Neb. 101, 292 N. W. 48. 


It necessarily follows that the only circumstances under which 
the Commission may lawfully refund the gallonage tax or replace 
stamps already cancelled, are those cases which come squarely within 
the exemptions provided in Section 53-160, which are enumerated 
ahove, or in cases where it can be established by satisfactory proof 
that the stamps were accidentally destroyed before they were used. 


You further inquire under what conditions unstamped liquor 
may be stored in Nebraska. 


Section 53-151, R. S. 1943 requires each licensed manufacturer 
and distributor to maintain a warehouse as a part of his licensed 
premises. Section 53-152 requires that the entire stock of liquors, 
except beer, and except such liquors as are in the process of distilla- 
tion or manufacture, shall be kept in such warehouse. Section 53-153, 
provides that “such liquors may, on payment of the tax thereon, 
pursuant to the rules of the commisison, be withdrawn,” etc. 


As we construe the statutes, the gallonage tax stamps need not 
be affixed to the liquor, except beer, until it is removed from the 
warehouse, although the Commisison has power, by rule to require 
stamping at the place of manufacture. See Section 53-161, R. S. Supp. 
1949. The only liquor, except beer, which can be removed from the 
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warehouse without having gallonage tax stamps affixed to the pack- 
ages, is liquor that is expressly exempt under the provisions of 
Section 53-160, R. S. Supp. 1949, heretofore discussed. 


In the case of beer the provisions of Section 53-159, R. S. 1943, 
appear to govern. This statute requires every manufacturer or im- 
porter of beer to execute a bond to the State of Nebraska conditioned 
that he will pay or cause to pe paid the taxes or duties required to 
be paid on all beer made or distributed by him before it is sold or 
removed from his licensed premises. It further provides that the 
Commission may adopt rules for the regulation of the receiving and 
withdrawal of beer from bonded warehouses. 


The law does not prohibit the storing of unstamped beer in the 
bonded warehouse of the manufacturer or imported of such beer, 
unless the Commisison by rule requires it, but the beer must have 
gallonage tax stamps affixed to each package before it can legally be 
removed from such warehouse unless it is beer that has been manu- 
factured in Nebraska for shipment and sale outside the State of 
Nebraska, or comes within some other category of liquors exempted 
from this tax. 


It is our opinion that when a manufacturer or wholesaler affixes 
gallonage tax stamps to packages of liquor, either beer or otherwise, 
he thereby declares his intention to sell it in Nebraska and is not 
entitled to a refund of the tax, either directly or by replacement of 
stamps, should he change his mind and decide to dispose of the liquor 
outside of Nebraska. 


As to beer or liquor to which tax stamps have been affixed and 
which spoils or is packaged in improper containers, or for other 
reason may not be sold to a liquor retailer for consumption as a bever- 
age, we find no authority in the statutes for the refunding of the tax 
or replacement of stamps affixed to such liquor. Ordinarily, the fact 
that such liquor may not be sold for consumption is due to some 
fault or neglect on the part of the manufacturer or distributor. It is 
our opinion that the tax stamps on such liquor should not be replaced 
or refunded. 


January 23, 1951 
TAXATION 


Erroneous Assessments 


REQUESTED BY: W. B. Rist, County Attorney, Beatrice, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 


QUESTION: Whether in a case where a taxpayer complains 
that he over valued personal property listed by 
him, which valuations were accepted without 
change by the county assessor, (1) a county clerk 
in a county having a population of more than 
sixty-five hundred inhabitants may reduce the 
valuation, with the approval of the county board, 
as though there were an erroneous assessment 
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within the meaning of section 77-519, R. R. S. 
1943; if not, (2) may the taxpayer obtain relief 
under sections 77-1728(2) or 77-1735 and 177-1736, 
R. R. S. 1943? 


CONCLUSION: (1) and (2) No. 


Where a taxpayer alleges that he over valued the property which 
he was required to list, not that he included property which he was 
not required to list, then the result about which he complains is in 
fact an alleged excessive assessment rather than an erroneous assess- 
ment. In Re Blatt, 41 N. M. 269, 67 P. 2d 293; Annotation: 110 A. L. 
R. 656, and supplemental cases. For the county assessor, not having 
changed the valuations submitted by the taxpayer, necessarily adopted 
and made the taxpayer’s valuations his own. Therefore, the tax- 
payer’s remedy, had he been aware in time of the alleged excessive 
assessment, lay in an appeal to the county board of equalization, 
Section 77-1503 and 77-1506, R. R. S. 1943, which is the agency having 
the power to revise an alleged excessive assessment made by a county 
assessor. Darr v. Dawson County, 93 Neb. 93, 139 N. W. 852; Power v. 
Jones, 126 Neb. 529, 253 N. W. 867. 


The opinion in Darr v. Dawson County makes it clear that if a 
taxpayer who complains of an excessive assessment did not exhaust 
administrative procedure by appeal to the county board of equaliza- 
tion in the first instance, then he has no remedy which he can enforce 
under sections 77-1728, 77-1735 and 77-1736, in any case where it is 
not alleged that fraud was practiced by the county assessor. Cf., 
Chapel v. Franklin County, 58 Neb. 544, 78 N. W. 1062; 51 Am. Jur. 
667, section 724. 


We think that what is intended by section 77-519, R. R. S. 1943 is 
that a county clerk and county board are empowered not to revise an 
alleged excessive assessment but rather to correct the tax list in the 
case of an assessment of property which (1) was tax exempt or (2) 
had been twice assessed in the same year. It need not be assumed 
that the power is, or was intended to be, more extensive. For, apart 
from a fraudulent assessment, other cases which arise do not involve 
assessment but rather a question of jurisdiction to levy a tax or the 
hapility of property, not otherwise tax exempt, to be subject to a 
particular levy. Such cases, in short, are within the coverage of 
section 77-1728(2) and plainly are intended to be dealt with not by a 
county board, either before or after payment of the tax, but rather 
by the governing body of the particular governmental subdivision 
involved and by a court, ultimately. Cf. Darr v. Dawson County, 
supra. 


January 27, 1951 
STATE FUNDS 


Trust Funds. 
REQUESTED BY: Ray Johnson, State Auditor, State House, Lincoln, 
Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 


Dean G. Kratz, Assistant Attorney General. 
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QUESTION: In some instances the State Treasurer’s office has 
sold U. S. Government bonds, which were held as 
investments of the various trust funds, at a pre- 
mium and have purchased new issues of govern- 
ment bonds at par. 


(1) Is the premium which is thereby realized on 
the bonds to be considered as Capital Gain of the 
trust fund or as Income? 


(2) May the premiums realized offset premiums 
to be paid on the purchase of new bonds? 


(3) Should the trust funds be accorded different 
treatment due to their different origins? 


CONCLUSION: (1) Premiums realized on sale of bonds held in 
trust are to be considered as Capital Gain and 
credited to the Principal. 


(2) No. 
(3) No. 


(1) It is a fundamental rule of the law of trusts that when bonds, 
securities, or other properties of a trust are sold at a profit the profit 
becomes a part of the principal and may not be considered as income. 
(State ex rel Bottcher v. Bartling, 149 Nebr. 491, and authorities 
therein gathered.) 


The exceptions to the above rule arise only if the trust is a manu- 
facturing one involving buying and selling for profit. (Restatement 
of Trusts, s. 233(c), p. 683), and for the purposes of Income Tax, (Mer- 
chants Loan & Trust Co. v. Smietanka, 255 U. S. 509). 


We think the law sufficiently settled on this point to conclude that 
in the event that your office should sell government bonds at a 
premium, the premium so realized must be treated as Capital Gain 
of the trust fund, and not as Income, and must be credited to the 
Principal of the trust. 


(2) The next question raised by your inquiry concerns the legality 
of offsetting premiums realized and premiums to be paid. The reply 
is somewhat qualifiedly that it is contrary to law in Nebraska. 


A similar question was raised before the Supreme Court in the 
case of State ex rel Bottcher v. Bartling, supra. The court there was 
asked to determine the constitutionality of a statute which authorized 
the Board of Educational Lands and Funds to create a Reserve out of 
Capital Gains on the sale of bonds at a premium, the Reserve to be 
used to offset past Capital Losses. In finding that the statute was 
repugnant to that section of the Constitution (Article VII, s.9) which 
required that all funds belonging to the state for educational purposes 
shall remain forever inviolate and undiminished, the court said: 


“By the provision complained of the Legislature sought to 
relieve the State from its constitutional obligation to supply 
all losses to the perpetual school funds. We have not been 
cited to any precedents and we think there are none which 
would permit the Legislature in any such manner to override 
and render for naught the will of the people as expressed 
through the Constitution.” 
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“* * * To permit that which the Legislature has attempted 
to authorize by the provision complained of would be to 
permit the State to be relieved of its obligation to restore 
losses to the perpetual school funds by a mere bookkeeping 
arrangement by the Board of Educational Lands and Funds 
over which funds the Legislature has no control and in which 
it and the State have no interest except in a supervisory 
capacity, and from which the State may not profit.” 


The court concluded: 


“The State under the provisions of the . . . Nebraska Con- 
stitution herein referred to may not claim benefits to itself 
for profits flowing to trust funds of which it is trustee and 
thus relieve it of its Constitutional obligation as a State to 
keep inviolate such trust funds.” 


We think it clear that the device proposed in your letter, that of 
using premiums realized to offset premiums to be paid, is illegal and 
cannot be adopted by your office. 


(3) You have asked whether the various trust funds should be 


accorded different treatment due to their different origin. Our reply . 


is in the negative. 


Generally, there is no specific law in Nebraska dealing with the 
problems of bond premiums and discounts, either statutory or case 
law. Specific questions of this nature have not come up before the 
Supreme Court, and opinions along this line must be confined to 
assumptions and something in the nature of predictions. 


It has been illustrated above in the Bottcher opinion that the 
Supreme Court ruled a statute authorizing offsets in permanent trust 
funds to be unconstitutional. The specific question in the case was 
concerned with the funds held in trust that were constitutionally de- 
clared to be inviolable, but the court went further than was absolutely 
necessary in considering this question and brought out, via dictum, 
the following: 


“Even in the absence of constitutional obligation upon the 
trustee to restore funds, as is true here, a trustee would not be 
permitted to offset losses occasioned by his breach of trust 
against profits and no valid statute could be enacted legalizing 
any such transaction.” (Emphasis supplied). 


It would appear from the foregoing that the prevailing attitude of 
the court was that any device for offsetting premiums paid and 
premiums realized would be ruled out. Although various states have 
held otherwise, (see, generally. Amortization of Bond Premiums and 
Discounts. 28 Nebraska Law Review 576), we feel constrained to 
advise that the adoption of a policy of offsetting gains and losses 
realized in the sale of bonds at a premium and the purchase, subse- 
quently, of bonds at a lesser premium would be contrary to the 
prevailing view of the Supreme Court, and hence void and unlawful 
and we are similarly constrained to advise that the origin of the trust 
fund becomes immaterial in considering all the circumstances. 
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January 29, 1951 
SMALL LOAN COMPANIES 
Charges for Delinquent Payments on Time-Sales Contracts. 


REQUESTED BY: Harold Johnson, Assistant Director. Department of 
Banking. 


OPINION BY Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 


QUESTION: 1. Does any charge made for delinquent 
payment upon a time-sales contract constitute 
interest and must be covered by the general inter- 
est laws of the state? 


2. Does any charge made to the debtor, subse- 
quent to the making of the original contract, 
whether the same is for delinquency or extension 
of payment, constitute interest and is covered by 
the general interest laws of the state? 


3. Does the rewriting or extension of time of an 
original time-sales contract, wherein a charge is 
made to the debtor, constitute the extension of 
credit, and such charge constitutes the payment 
of interest? 


CONCLUSION: 1. Yes. 
2: Yes. 
3. Yes. 


A dealer may in good faith sell merchandise on time for a price 
in excess of the cash price without tainting the transaction with usury, 
though the difference in prices may exceed lawful interest for a loan. 
Grand Island Finance Co. v. Fowler, 124 Neb. 514, 247 N. W. 429; 
Fidelity Finance Co. v. Westfall, 127 Neb. 56, 254 N. W. 710; American 
Loan Plan v. Fragell, 135 Neb. 718, 283 N. W. 836; Underwriters 
Acceptance Corp. v. Dunkin, 152 Neb. 550, 21 S. C. J. 550. The addi- 
tional price charged is for the extension of credit and a purchaser of 
such a contract has no right to impose any additional conditions or 
charges. If the contract provides for interest on deferred payments, 
interest may be collected at the stipulated rate which cannot legally 
exceed nine percent per annum from the date such payments become 
due until paid. If the contract does not provide for payment of in- 
terest on deferred payments, no charge can be exacted from the 
purchaser since such charge, regardless of what term may be applied 
to it, is a charge made for the extension of credit and constitutes 
interest under the usury laws of the state. 


When a conditional sales contract is rewritten any charges made 
for deferred payments constitute interest, and therefore cannot exceed 
nine per cent per annum. A licensee under the small loan law who 
makes a loan for the purpose of paying off a conditional sales contract 
is bound by all of the conditions and regulations of the small loan act. 


—sigs-. 


January 29, 1951 
SMALL LOAN COMPANIES 


Limitation of Amount of Indebtedness of Borrower: 
Operating in Conjunction or Association with Other Business. 


REQUESTED BY: Harold Johnson, Assistant Director, Department of 


OPINION BY: 


QUESTIONS: 


CONCLUSIONS: 


Banking. 


Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 


1. Where a license does a dual business by mak- 
ing direct loans under the small loan act pur- 
chasing time-sales contracts in the way of notes 
and writing insurance, does each contract go to 
constitute the aggregate indebtedness of the 
customer? In other words, may a licensee loan 
money to an individual at the small loan rates 
if that individual is already indebted to the 
licensee upon a time-sales contract, or an open 
account? 


2. Would there be any difference in the ans- 
‘wer to question 1 in the event a person was in- 
debted to a licensee upon a direct loan under the 
small loan act, and the licensee, in good faith, 
subsequently purchased a time-sales contract 
of the individual from some dealer? In order 
to purchase that contract where the direct loan 
is currently in force, would it be necessary for 
the licensee to reduce the rate of charge upon 
the existing loan? 


3. Would the answers to questions 1 and 2 alsa 
apply in the case previously described, where 
the officers and directors of the small loan com- 
pany have a separate corporation to buy time- 
sales contracts and write insurance, and the two 
corporations are handled in same premises and 
by the same personnel? 


1. Indebtedness of every nature must be con- 
sidered in computing total indebtedness. 


2. No: Entire indebtedness must be considered. 


3. The law cannot be evaded by forming sep- 
arate corporations to handle the small loan busi- 
ness and discount business. 


Section 45-137, R. S. 1943, provides in part: 


“Every licensee hereunder may make loans, not exceeding 
one thousand dollars in principal amount, and may contract for 
and receive thereon charges at a rate not exceeding thirty-six 
per cent per annum on that part of the unpaid principal balance 
on any loan not in excess of one hundred and fifty dollars, thirty 
per cent per annum on that part of the principal balance on any 
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loan in excess of one hundred and fifty dollars and not in excess of 
three hundred dollars, and nine per cent per annum on any re- 
mainder of such unpaid principal balance. * * *” 

Section 45-138, R. S. 1948, provides in part: 


“No licensee shall directly or indirectly charge, contract for 
or receive a greater rate of interest than nine per cent per annum 
upon any loan, or upon any part or all of any aggregate indebted- 
ness of the same person, in excess of one thousand dollars. The 
foregoing prohibition shall also apply to any license who permits 
any person, as borrower or as endorser, guarantor or surety for 
any borrower, or otherwise, or any husband and wife jointly or 
severally, to owe directly or contingently or both to the licensee 
at any time a sum of more than one thousand dollars for 
principal «***" 


The rates authorized by section 45-137 may be charged only on 
loans that do not exceed one thousand dollars. When the indebtedness 
of the borrower to the loan company exceeds one thousand dollars 
the rate of the interest which may be charged on any part of the in- 
debtedness may not exceed nine per cent per annum. This limitation 
of indebtedness clearly does not apply only to direct loans made by 
the licensee, for section 45-138 expressly states that said prohibition 
shall apply to any licensee who permits any person “to owe*** to the 
licensee at any time a sum of more than one thousand dollars for 
principal.” 


Therefore, a licensee may not make a loan in excess of nine per 
cent per annum to a borrower when such borrower is already in- 
debted to such licensee whether such indebtedness be on a condi- 
tional sales contract, on an open account, or any other form, if the 
total amount of such indebtedness, together with the principal amount 
of the loan, exceeds one thousand dollars. 


Also, a licensee who has an outstanding loan with a borrower and 
subsequently purchases a time-sales contract or any other indebted- 
ness of such borrower must reduce the interest rate on the outstanding 
loan to not more than nine per cent per annum. We are not unmindful 
of the opinion in General America Finance System v. Brodnax (La.), 
157 So. 746, wherein the court held that a licensee did not violate the 
Louisiana law prohibiting loaning a borrower more than $300 by 
purchasing the assets of another loan company, which included an 
unpaid note of a borrower who already was indebted to said purchaser 
on a loan of $300. The court held that the Louisiana statute merely 
prohibited a licensee from loaning a borrower more than $300 and 
did not prohibit such licensee from acquiring notes of its borrowers 
from other licensees. We cannot, however, ignore the clear, unambigu- 
ous statement of our statute which states that if the aggregate in- 
debtedness exceeds one thousand dollars, the interest may not exceed 
nine per cent per annum on any part thereof. This language forecloses 
the exception of any indebtedness no matter how acquired. 


A company operating solely as a discount company in the pur- 
chase of time-sales contracts is not subject to the small loan act. How- 
ever, where two companies are operating from the same premises, or 
in conjunction or association therewith, one as a small loan company 
and the other as a discount company, they may not operate so as to 
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constitute an evasion of the said act. Section 45-123, R. S. 1943 pro- 
vides in part: 


“No licensee shall conduct the business of making loans 
under sections 45-114 to 45-155 within any office, room or place of 
business in which any other business is solicited or engaged in, or 
in association or conjunction therewith, except as may be author- 
ized in writing by the Director of Banking for the Department of 
Banking upon his finding that the character of such other busi- 
ness is such that the granting of such authority would not facilitate 
exasions of said sections, or of the rules and regulations lawfully 
made thereunder. * * *” 


It is our opinion that if you find a licensee who operates from 
the same premises, or in conjunction or association with a discount 
company, or any other business is by such operation evading the 
small loan act, you may take appropriate action with reference there- 
to. 


January: 13, 1951 
SCHOOL TAXES 
Schools, Blanket Mill Levy Act. 


REQUESTED BY: pmererig Brubaker, County Attorney, Nelson, Ne- 
raska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: Whether a Class 1 school district which desires to 
hold school only eight months, though unable to 
fulfill the statutory condition allowing an eight 
month school, may receive refund of its blanket 
mill tax levy? 

CONCLUSION: Yes. 


Section 79-438.05, R. S. Supp. 1949, provides, in part, as follows: 


“The funds raised by the blanket mill levy tax shall be dis- 
tributed as follows: (1) The entire amount of the blanket tax col- 
lected on taxable property within a district shall be refunded to 
those districts that maintain school and have a total of five or more 
pupils enrolled; * * *” 


Our question concerns the application of this statute to a class 1 
school district which desires to hold school only eight months, though 
unable to fulfill the statutory condition allowing an eight month 
school. For the statute to apply and thus for this school district to gain 
a refund of their blanket tax mill levy it is merely necessary that it 
maintain school and have a total of five or more pupils enrolled. That 
this school has more than five students is not questioned, nor need it 
be, for section 79-438.04, R. S. Supp. 1949, provides that for the first 
year (1950-51 being the first year in which the act operates no dis- 
trict will lose its return from the blanket tax because of having less 
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than five children enrolled in the district. Our problem then revolves 
on whether this district “maintains school.” Inasmuch as we find 
absolutely no basis for determining that the legislature intended these 
words to serve as deterrent to violation of the required nine month 
school term, we feel that this district is properly maintaining school 
and is entitled to its tax refund. 


In Chicago, B & Q Ry .Co. v. Amack, 199 N. W. 724, 112 Neb. 487, 
the Nebraska court, affirming a well-known principle, allowed the 
court, in construing a statute, to examine the proceedings attendant to 
its passage. And in U.S. v. Edwards, 23 F. 2d 477, it was declared 
that courts may refer to commitee reports in construing statute. In 
the committee hearing incident to the 1949 passage of L. B. 388 (The 
Blanket Mill Tax Levy Act) the following purposes were expressed: 


“The measure is designed to discourage the operation of 
schools in districts with less than 6 pupils. It would require dis- 
tricts that have no schools and have no tax to contribute some tax 
toward elementary education. There are more than 6000 schools 
in Nebraska and less than 850 of these have less than 6 pupils. 


“Senator Burney stated. He said that L. B. 388 will en- 
courage redistricting where it is needed. The schools that com- 
ply must get back all the money that they have levied. 


“Mr. Archer Burnham stated that he doesn’t oppose anything 
that tends to equalize the cost of education for the whole state.” 
(Report of Committee Hearing on L. B. 388, 1949 Legislative Ses- 
sion) 


An examination of the act itself and it’s effects quite adequately 
affirms and illustrates the purposes outlined above, and it also 
indicates, particularly the expressions of sec. 79-438.06 and subsection 
(2) of sec. 79-438.01, that it was the legislative purpose to encourage 
elementary school districts, which have less than five pupils enrolled, 
to merge by consolidating, reorganizing, or by contracting for instruc- 
tion, so as to escape from the burdens while enjoying the benefits of 
the blanket mill tax levy. None of the above purposes, either ex- 
plicitly or implicity, indicate that the legislature intended to use this 
beneficial tax levy as a means of enforcing the legal requirement 
that schools operate for nine months. The act was solely an effort to 
equalize the state school tax burden; encourage merger of school 
districts; and discourage operation of schools having less than 6 
pupils. 


Our court, in State v. School Dist. of Nebraska City, 156 N. W. 641, 
99 Neb. 338, declared: 


“In construing a statute, its words and phrases must be 
given their plain and ordinary meaning.” 


And the United States Supreme Court, in U. S. v. Wurts, 58 S. i 
637, 303 U. S. 414, affirmed as follows: 


“Legislature is presumed to understand meaning of words 
used in statute and to use words in ordinary meaning.” 
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As commonly used the word “maintain” means: “to support; to 
sustain; to uphold; to keep up; to keep possession of; not to surrend- 
er; to continue; not to suffer to cease or fail; to hear the expense of.” 
Webster’s International Dictionary. This lexicographic authority has 
been often affirmed by the courts. Alexander v. Parker, 33 N. E. 183, 
144 Ill. 355; Carson-Rand Co. v. Stern 31 S. W. 772, 129 Mo. 381. A 
close scrutiny of the history, effects, purpose, and language of L. B. 
388 lends no reason for deviating here from the plain meaning rule. 
To “maintain school,” as used in this statute, means simply to sustain 
and uphold—or to have in operation—an elementary school. 


Patent in the law is that fundamental guide to legislative inter- 
pretation which allows the courts, in ascertaining the intent of the 
legislature, to consider carefully the mischief intended to be remedied 
by the act. Gran v. Houstan, 64 N. W. 245, 45 Neb. 813; Denn v. Reid, 
35 U. S. 524. The mischiefs inherent in our prior school law are quite 
evident and they have been adequately illustrated by previous an- 
nouncements. They include, in brief, an unequal school tax burden 
and an overabundance of elementary schools operating with less than 
6 pupils. These ills, and these alone, precipitated the blanket rnill levy 
act. There is nothing whatsoever which indicates that dissatisfaction 
with the already available medium for enforcement of the nine tnonth 
school term was even incidentally responsible for this act. The U. S. 
Supreme Court has said: 


“Statute should be given fair interpretation without extend- 
ing or restricting it beyond legitimate import of its language and 
its obvious policy and object.’ Gayler v. Wilder, 51 U. S. 477. 


Sec. 79-201, R. S. Supp. 1949 also 79-468, R. S. Supp. 1949), re- 
quires of all schools a nine month school term. Exceptions, of course, 
are provided, but the school in question is unable to qualify as an 
exception. Sec. 79-1304, R. S. Supp. 1949 (also 79-470, R. S S.upp. 1949), 
provides penalty for districts not having held school for the length 
of time required by law. They are denied their right to recei:ve a share 
of the state apportionment. Seemingly, and surely we must assume 
it, this law is adequate. The history and language of the blanket mill 
levy act show no dissatisfaction with this enforcement measure and 
presumably our law-makers, if unsatisfied with the means available 
for enforcing the nine month school term, would have voiced their 
dissatisfaction by an addition or amendment to the above sécts—or, 
at least, by some clear reference contained within L. B. 388. Though, 
denial of their blanket tax refund would, no doubt, effectually aid in 
enforcing the provisions requiring nine months of scnool we are un- 
able to read unintended meaning into the statute. State v. City of 
Lincoln, 162 N. W. 138, 101 Neb. 57. 


If our conclusion should provoke a violation of the school law, we 
suggest that an action in mandamus is available and should, if neces- 
sary, be invoked. 


January 31, 1951 
LIQUOR LICENSE AND SALES 


Class "C” License, Notice of Application, Publication 
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REQUESTED BY: Nebraska Liquor Control Commission, State Cap- 
itol Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTIONS: 1. What is required to constitute legal notice of 
hearing before a city council or village board on 
an aplication for a Class “C” liquor license? 


consider its action after having denied an ap- 
application for such license? 


2. May a city council or village board legally re- 
3. If it may legally do so, must it publish notice 
of the time and place of such reconsideration or 

1 rehearing? 

CONCLUSIONS: 1. The notice must contain the name and ad- 
dress of the applicant, kind of license applied for, 
legal descriptions of the licensed premises, and 
the exact time and place of hearing. The notice 
must be published in a legal newspaper of gen- 
eral circulation in the city or vilage at least one 
time not less than three days nor more than 
seven days before the time the hearing is 
actually held. 


2. Yes. 


3. No. However, any person objecting to issu- 
ance of the license is entitled to notice of such 
rehearing. 


Section 53-132, R. S. Supp. 1949, contains the following pro- 
visions relating to publication of notice of hearing on application to 
the local governing body for a Class “C” liquor license: 


“At the next regular or special meeting of the local govern- 
ing body of such city or village after the filing of such applica- 
tion, the local governing body shall fix a time and place at 
which a hearing will be had upon such application and at which 
such local governing body shall receive competent evidence un- 
der oath, either orally or by affidavit, from any person, bearing 
upon the propriety of the issuance of such license, as herein- 
after provided. Notice of the time and place of hearing on the 
application before the local governing body shall be published at 
the expense of the applicant in a legal newspaper in or of gen- 
eral circulation in such city or village one time not less than 
three days nor more than seven days before the time of the 
hearing. The notice of the filing of the application, in addition 
to the precise time and place of hearing, shall include the 
name and address of the applicant, the general character of the 
license applied for, and the legal description of the premises 
sought to be licensed.” etc. (Emphasis supplied) 


It will be noted that the notice must be published “not less than 
three days nor more than seven days before the time of the hearing” 
and must state the time and place of hearing. Notice of an applica- 
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tion must comply with statutory requirements as to form, substance 
and publication thereof. 48 C. J. S. 248 Sec. 146. 


In State ex rel Brigham v. City of South Omaha, 33 Neb. 876, 51 
N. W. 291, our Supreme Court said: 


“The object of the notice is to give as wide publicity as 
possible to the plaintiff’s application so that if any person knows 
of any violation of the license law by the applicant, or any valid 
reason why license should not be granted to him, he may come 
forward and make objection.” 


It is our opinion that, to constitute a legal notice of hearing on 
an application for a Class “C” liquor license, the notice must meet 
the following requirements: 


1. The notice must contain the name and address of the 
applicant. 


2. It must contain a statement as to the general character 
or kind of license applied for. 


3. It must contain the legal description of the premises 
sought to be licensed. 


4. It must be published at least once in a legal newspaper 
of ee circulation in the city or village where the license is 
sought. 


5. It must be published not less than three days nor more 
than seven days before the time of the hearing. 


6. It must state the exact time and place of the hearing, and 
if the hearing is not actually held at the time and place stated 
in the published notice such hearing is invalid and the notice of 
no effect. See Vanderlip v. Derby, 19 Neb. 165, 26 N. W. 707; 
State ex rel Cox v Hanlon, 24 Neb. 608, 39 N. W. 780. 


2. You further inquire if the city council or village board may 
legally reconsider its action after having denied an application 
for a license. 


In the particular case from which your questions have arisen, it 
appears, from the evidence submitted, that a notice was published 
in the World-Herald on June 24, 1950, fixing the time and place of 
hearing as June 27, 1950, at 10 o’clock a.m. in the Council Chamber 
of the City Hall Building. At the time and place fixed in the notice 
the application was called up for hearing and announcement was 
made that if there was anyone present who wished to be heard, he 
would be heard at that time. However, no one was present who 
wished to be heard and there were no written protests on file. There 
were only five of the seven elected councilmen present at this meet- 
ing of the city council. Under their ordinance or rules of procedure. 
a unanimous vote of all members elected to the council is required 
approving the application before a liquor license is granted. Be- 
cause two of the council members were absent, a motion was made 
and carried that the application be laid over until all council mem- 
bers were present. 


a |) 


The first meeting of the city council when all members were 
present occurred on September 16, 1950. At this time the application 
was brought up for consideration and on roll call, six members 
of the council voted to approve the application and one member 
voted to deny it. Because the vote for approval was not unanimous, 
the motion to approve the application was declared lost. 


It is our opinion that when the city council, on June 27, called 
up the application for consideration and invited anyone who desired 
to be heard to speak, we believe that this constituted a hearing with- 
in the meaning of the statute. See 39 C. J. S. page 875, and cases 
there cited. 


Thereafter, however, on November 21, 1950, the city council 
again met and all members were present. It was moved that the 
action of the council in denying this license be reconsidered. This 
motion was carried and the council then proceeded, by unanimous 
vote to grant the license. There was no publication of notice of this 
reconsideration, or notice of any kind, as far as the record discloses. 


Two questions arise from this situation: First, did the city 
council have legal authority to reconsider its action after having 
denied the license; second, if so, was it required to publish notice 
of the time and place of this rehearing or reconsideration? 


Ordinarily a municipal council has the right to reconsider its 
actions and to adopt an ordinance or measure that it has formerly 
defeated, or rescind one that it has previously adopted. 37 Am. Jur. 
762, sec. 150. There are, however, certain conditions and restrictions 
on the exercise of this power. It will not be permitted where con- 
ditions have changed or rights of third parties have become vested 
as a result of the first action ,or where there is a statute or ordinance 
to the contrary. Furthermore the matter must be still within the 
jurisdiction and control of the council at the time that it is re- 
considered. 37 Am. Jur. 762, sec. 150. 


The case of Leeman v. Vocelka, 149 Neb. 702, 32 N. W. 2d 274, 
was a contempt proceeding growing out of an alleged violation of a 
temporary injunction against the mayor and city council of Omaha, 
enjoining them from reconsidering and revoking a license which 
had been inadvertently approved by the council. The facts of that 
case, as recited in the court’s opinion, are that April 1, 1947. the city 
council, through an oversight approved Vocelka’s application for 
a license although it had intended to disapprove it. On April 23. 
1947, after the mistake had been called to their attention, the council 
voted to reconsider its action, and set April 29, 1947, as a date for 
hearing the matter. Vocelka was notified personally and by mail 
of the rehearing. 


The question as to the authority of the city council to recon- 
sider its action in approving Vocelka’s application for a license was 
not discussed, but the court apparently assumed that the council had 
authority to reconsider its action in approving the license. It is note- 
worthy, however, that Vocelka was duly notified, both personally 
and by mail, of the time and place of rehearing. 


In view of the authorities above mentioned, it is our opinion 
that, under the circumstances, the council had authority to recon- 
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sider its action in denying the license. 


3. The question then remains as to whether the council must 
publish notice of the time and place of such rehearing. The statute 
is silent on this point. It merely requires that a notice shall be 
published as to the time and place of the original hearing, and this 
was done. As far as the record shows, all of the statutory require- 
ments were met. We believe that if any written objections had 
been filed or if any person had appeared at the original hearing 
on June 27th to object to the issuance of this license, that the per- 
son or persons so objecting would be entitled to notice of the re- 
hearing so that they might have an opportunity to renew their ob- 
jections. In the absence of any objection, however, we believe that 
the council had authority to reconsider its action without publish- 
ing notice thereof or giving other notice, and that the action of 
the city council of Omaha, under the circumstances disclosed by the 
record, was legal and valid. 


February 2, 1951 
ELECTIONS 
Election Expense, Payment for Poiling Places 


REQUESTED BY: Forrest A. Johnson, County Attorney, Fremont, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Dean G. Kratz, Assistant Attorney General. 
QUESTION: Are the school districts, villages and townships 


entitled to payment from the county for the 
use of their respective schoolhouse,. auditorium 
or townhall as a polling place? 


CONCLUSION: Yes. 
An early Nebraska court produced the following: 


“* * * it would perhaps be just that the expense of pub- 
lishing a notice and call should be borne by precinct, town- 
ship, or village, in which the election is to be held, but there 
is no provision of law requiring it.” Kearney County v. Stein, 
26 Neb. 132, 40 N. W. 1071. 


The Iowa Supreme Court, in the year 1881, held: 


“There being no statute providing therefor, a county is not 
liable for the necessary expenses incurred by township trustees 
in providing and furnishing a place in which to hold a general 
election for state officers.” P. H. Turner v. Woodbury Co., 10 
N. W. 827, (lowa). 


These early rules establish the general principal that in the 
absence of a statute providing therefor, a county is not liabije for 
particular election expenses. We are here concerned with the par- 
ticular expense of providing the polling places, which might in- 
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clude schoolhouse, townhall, auditorium, church, private office or 
private home. In absence of statute providing specifically for this 
expense it need not be borne by the county. We feel, however, that 
our statute provides quite adequately for this type of expense and 
thus we advise, in answer to your inquiry, that school districts, 
villages, townships, and others, are entitled to payment from the 
county for the use of their property as a polling place. 


Section 32-523, R. S. 1943, provides: 


“Expense of providing polling places, voting booths and 
compartment, and other supplies required by section 32-520, 
shall be a public charge and shall be provided for in the same 
manner as other election expenses.” 


Applicable as provision for “other election expense” is section 
32-1144, R. S. 1943: 


“All ballots, blanks, and other supplies to be used at any 
primary, and all expenses necessarily incurred in the prepara- 
tion for or conducting of such primary shall be paid out of 
the treasury of the city or county, as the case may be, in 
the same manner, with like effect, and by the same officers as 
in the case of general elections.” 


The necessity of providing polling places is beyond question 
and thus the expense of providing them, expenses necessarily in- 
curred, shall be paid out of the treasury of the city or county, as 
the case may be. 


You inquire also as to whether there is any distinction as to 
whom this expense may be applied. In answer we affirm that this 
expense must apply to the schoolhouse as well as to the private 
home, though the former presents the somewhat anomalous situ- 
ation of requiring the part owner of a building (schoolhouses 
being owner by the public) to pay (expense money for providing 
polling place taken from tax money) for the use of his building. 
According to statute, however, this situation does exist, and a dili- 
gent search has revealed no legal precedents, either in Nebraska 
or in surrounding jurisdictions, which would give cause for any 
variance from the statute. 


February 3, 1951 
HEALTH DEPARTMENT 


Water Supply, Fluoridation by Local Authority 


REQUESTED BY: Eugene F. Fitzgerald, County Attorney, Douglas 
County, Omaha, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General: 
Bert L. Overcash, Assistant Attorney General. 


QUESTION: 1. Is it necessary to procure authority from the 
legislature to fluoridate the Omaha water supply 
or can this be done under existing legislation? 
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2. If it can be done under existing legislation, 
from whom must authority be procured for such 
fluoridation? 


CONCLUSION: Fluoridation of water may be performed by 
Omaha and other local authorities in accordance 
with the rules and regulations promulgated by 
the Department of Health of the State of Ne- 
braska under existing legislation. 


The Department of Health of the State of Nebraska has promul- 
gated “Rules and Regulations For Fluoridation of Water Supplies”, 
which require application for and issuance of a permit. These 
regulations have been issued under the general powers of this 
Department relating to the supervision and control of all matters 
relating to sanitation and public health. R. S. Nebraska 1943, Sec- 
tions 81-601 and 71-502. 


In our opinion the statutes at this time vest sufficient author- 
ity in the Department of Health to regulate and authorize the 
fluoridation of water. 


In the case of Omaha, the stautes specify that the utilities 
district may fix all water rates and determine a reasonable water 
rate for any particular service. R. S. Nebraska 1943, Section 
14-1015. There would seem to be no question of the right of any 
local water district or agency to make whatever adjustment in 
water rate is appropriate under a system of fluoridation. 67 C. J. 
1189. 


February 3, 1951 

TAX REFUNDS 
Refund of Taxes Levied and Paid in Excess of Statutory Limit 
REQUESTED BY Thomas J. Rooney, County Attorney, Alliance, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Homer L. Kyle, Assistant Attorney General. 
QUESTIONS: 1. Box Butte County has a population of more 


than nine thousand inhabitants. The county 
board levied taxes for the County General Fund 
for 1950 at the rate of 4.25 mills on the dollar. 
The C. B. & Q. Railroad Company demands 
a refund of taxes paid by it in excess of 3 
mills on the dollar valuation of its property. 
Is it legally entitled to this refund? 


2. The county board also fixed a blanket ele- 
mentary school levy of 4 mills for School 
District No. 92 in Dawes County, a joint dis- 
trict embracing certain territory in Box Butte 
County. School District No. 92 levied one-half 
of the regular free high school levy for main- 
tenance of high school grades. Is the blanket 
4-mill levy legal? 
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CONCLUSIONS: 1. Insofar as the levy for the County General 


General Fund exceeds the 3-mill maximum levy 
fixed by Section 77-1603, R. R. S. 1943, it is 
illegal and void, and a taxpayer who has fol- 
lowed the proper statutory procedure is entitled 
to a refund of such excess tax paid by him. 


2. The blanket elementary school tax imposed 
under section 79-438.02, R. R. S. 1943, applies 
only to property in elementary (Class 1) school 
districts, and, if District No. 92 in Box Butte 
County is not an elementary school district such 
tax is illegal and void as to property in that 
district. The fact that School District No. 92 
levied one half of the free high school tax is 
not conclusive evidence that it is, in fact, not 
a Class 1 school. 


Section 77-1603, R. R. S. 1948, reads as follows: 


“The rate of tax shall not exceed 1) for ordinary county 
revenue, including the support of the poor, in counties having 
a population of more than nine-thousand inhabitants, not more 
than three mills on the dollar valuation and, in counties hav- 
ing a population of nine thousand or less, not more than four 
mills on the dollar valuation; (2) for the support of blind persons, 
as defined by law, not more than five-tenths of a mill on the 
dollar valuation; (3) for roads, not more than one and seven- 
tenths of a mill on the dollar valuation; (4) for the purchase of 
rural fire fighting equipment in rural fire districts which may 
be organized upon petition of sixty per cent of the freeholders, 
comprising an area of one or more townships, or for the pur- 
pose of assisting and contributing to the purchase and upkeep 
of fire fighting equipment in adjoining cities or villages, 
not more than one mill per dollar valuation upon the property 
in such rural fire district; (5) for county bridge fund, not more 
than one and six-tenths of a mill on the dollar valuation, and 
(a) in counties having a population of over fifteen thousand 
inhabitants and over one hundred thousand acres of irrigated 
land, exclusive of bridges maintained as a part of the State 
Highway System, the county board of equalization shall have 
the power, when in its opinion the same is necessary, to levy 
an additional tax of one and one half mills on the dollar 
valuation for the county bridge fund, the money derived there- 
from to be put to the same uses as other money in said fund. 
and (b) in counties having a population of over fifteen thousand 
in habitants and having over thirty thousand acres of land that 
is drained by either a drainage district, a system of drainage 
ditches, or both, wholly or partly within the county, exclusive 
of bridges maintained as a part of the State Highway System, 
the county board shall have the power, when in its opinion it is 
necessary, to levy an additional tax of one and one half mills 
on the dollar actual valuation for the county bridge fund, the 
money rerived therefrom to be put to the same use as other 
money in the fund; (6) for county sinking fund, not more than 
one mill on the dollar valuation; and (7) labor tax, as pro- 
vided in Section 77-1611. The term ‘ordinary county revenue’ 
as use din subsection (1) of this section shall include only taxes 
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for the purposes specifically set forth in this section, and 
shall not include other taxes authorized by other statutory pro- 
visions.” 


It appears that Box Butte County has a population of more than 
nine thousand inhabitants. The complaining taxpayer, Chicago, 
Burlington & Quincy Railroad Company, alleges that Box Butte 
County fixed a levy of 4.25 mills for the County General Fund, 
whereas section 77-1603 places a limitation of 3 mills on the rate 
such county may tax “for ordinary county revenue.” 


The purpose of Section 77-1603 appears to be to place a maxi- 
mum limit on the rate of taxation for ordinary county revenue, 
including the several purposes specifically set forth in the statute, 
and leave the difference between such maximum rate and the five- 
mill rate limit fixed by Section 5, Article VIII of the Constitution, 
and by Section 23-119, R. S. 1943, for such special taxes as may be 
imposed by virtue of other statutes. 


If levy for County General Fund includes only items specifical- 
ly mentioned in Sec. 77-1603, it is our opinion, from the facts sub- 
mitted to us, that Box Butte County has exceeded the legal limit 
imposed by Section 177-1603, and that the tax in excess of this 
limit which, in this case amounts to 1.25 mills on each dollar valu- 
ation, is void. See U. P. Ry. Co. v. Howard County, 66 Neb. 663, 92 
N. W. 579, 97 N. W. 280; Chase County v. C. B. & Q. R. Co. 58 
Neb. 274; 78 N. W. 502. 


It is alleged, also, that School District 92, which is apparently 
a high school district, has levied a blanket mill tax levy of 4 mills, 
pursuant to the provisions of Section 79-438.01 and 79-438.02, R. R. S. 
1943. It is alleged that this blanket mill levy is illegal and void be- 
cause of the fact that School District No. 92 also levied one-half of 
the regular free high school levy for maintenance of high school 
grades which should prohibit the application of the blanket mill 
levy to this district. 


Section 79-438.02, R. R. S. 1943, provides, among other things, 
that “A blanket mill levy tax *** shall be levied upon the actual 
value of all the taxable property in the elementary school districts of 
a county, except intangible property. * * *” 


The term “elementary school district” obviously means a Class 
I district, or a district that maintains only elementary grades under 
the direction of a single school board. See Section 79-102, R. R. S. 
1943. It would appear, therefore, that if School District No. 92 is 
not an “elementary” or Class I school district, there is no statutory 
authority for levying the blanket mill levy tax, as provided in Sec- 
tion 79-438.02 on property in this district. 


Of course, the fact that this district levied one-half of the free 
high school mill tax levy is not conclusive evidence that School 
District No. 92 is not an elementary school, as the tax may have been 
levied through error. Assuming, however, that School District No. 
92 is not a Class I district, we believe that the blanket 4-mill levy 
is illegal and void. 


GRE. 


February 5, 1951 
TAX LEVY 


Levy for County Roads, Limitations 


REQUESTED BY: L. C. Hungerford, County Attorney, Hyannis, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: The county board, after making an estimate of 
taxes for all other county needs, made a levy 
of 2.792 mills for county roads, which brought 
the total levy up to 5 mills. A taxpayer alleges 
that this road tax is excessive and illegal and 
demands a refund. Is this tax illegal? 


CONCLUSION: If the county board intended, as shown by its 
minutes, that the entire levy of 2.792 mills should 
go to the general road fund, the tax, in excess 
of 1.7 mills, is illegal and void. If, however, the 
board intended that the levy include also a 
levy under 77-1605.01 and 77-1605.02, the tax 
is legal. If the minutes are silent as to this, they 
may be amended to show the true intent of the 
board. 


Section 77-1603, R. R. S. 1943, fixes a maximum tax levy for 
roads of 1.7 mills on the dollar, as a part of the ordinary county 
revenue, but specifically provides that the term “ordinary county 
revenue” as used in Section 77-1603 shall include only taxes for 
the purposes specifically set forth in this section, “and shall not in- 
clude other taxes authorized by other statutory provisions.” 


There are other statutes which authorize additional. taxes for 
road purposes. For example: Section 77-1605.01, R. R. S. 1943, au- 
thorizes a tax levy of not to exceed 1 mill for the purpose of raising . 
funds to cooperate with the government of the United States for the 
construction and improvement of principal and secondary feeder 
roads within the county. The funds raised under this levy may, 
when suitable projects involving U. S. Government funds are not 
for general road purposes. 


Section 77-160.02, R. R. S. 1843, also provides for a tax levy of 
available, or are not deemed feasible, be used by the county board 
1 mill to be used for improvement of farm-to-market roads. Funds 
raised under this tax levy, however, must be used exclusively for 
the improvement of such roads and cannot be used for any other 
purpose or be transferred to any other fund. 


It would appear, therefore, that the county board may legally 
levy a road tax of 1.7 mills under Section 77-1603, and additional 
levies of 1 mill under Section 77-1605.01, which may, when federal 
projects are not available or deemed feasible, be transferred to the 
general county road fund, and an additional 1 mill under Section 
77-1605.02 for farm-to-market roads, which must be kept in a sep- 
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arate fund to be used only for the purposes specified in the statute. 
Thus, the county board may lawfully levy a total of 3.7 mills for 
road purposes, provided one mill thereof is levied to cooperate with 
United States projects, and one mill is levied for exclusive use on 
farm-to-market roads, and provided, further, that the total plus 
the tax for all other county purposes does not exceed the five-mill 
limit imposed by the constitution. 


If the minutes or records of the county board disclose that the 
entire levy of 2.792 mills was for the general county road fund as 
prescribed in Section 77-1603, subsection (3), then I would say that 
the tax insofar as it exceeded 1.7 mills on the dollar valuation was 
illegal and void. If, on the other hand, the minutes or records of 
the county board disclose that the tax was to be allocated between 
the general county road fund and one or both of the funds men- 
tioned in Sections 77-1605.01 and 77-1605.02 respectively, and the 
parts allocated to each fund did not exceed the respective mill tax 
limits fixed by the statutes, I would say that the tax was legal. 


If the minutes or records of the county board are silent on 
this matter, it is within the power of the board to amend its minutes 
in this respect at a subsequent meeting, to indicate the true intention 
of the board. See 20 C. J. S. 863 - Counties, Sec. 91. It could also 
be established by parol evidence as to what was the actual intention 
and purpose of the board as long as such evidence did not conflict 
with or contradict the written record. See Dunn v. Dixon County, 
102 Neb. 1, 165 N. W. 959. Of course the county board may at any 
time, by proper resolution, transfer funds from the U. S. dollar- 
matching fund provided for in Section 77-1605.01 to the general 
county road fund, if it decides that there is no available or feasible 
federal project to be found. 


The answer to your question, therefore, depends, in our opin- 
ion, on whether your county board, in making this levy, intended 
that it be split up among the several road funds provided for by the 
statutes mentioned, or whether it intended that the entire tax be 
for the general county road fund. If the latter, the tax would be 
illegal as to the excess above 1.7 mills. 


February 5, 1951 
LOAN COMPANIES 
Constitutionality of L. B. 166, Authority of Building and Loan 


Associations to Borrow Money to Pay Withdrawals 


REQUESTED BY Mr. J. F. McLain, Director, Department of Bank- 
ing. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 


QUESTION: Can a building and loan asociation legally borrow 
money for the purpose of paying withdrawals if 
such action is authorized by the legislature? 
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CONCLUSION: No. Such action would violate rights of mem- 
bers guaranteed by both the Federal and State 
Constitutions. 


Section 8-322, R. S. 1943, reads as follows: 


“Any building and loan association is hereby authorized to 
(1) subscribe for the stock of and to become a member of the 
Federal Home Loan Bank for the district in which it may be lo- 
cated, or for the stock of a Federal Home Loan Bank of an 
adjoining district if demanded by convenience; (2) to borrow 
money from such bank or any other corporation or agency 
established by or under the authority of the United States 
government and to assign its mortgages or such other assets as 
may be required as security therefor; Provided, that none of the 
money borrowed shall be used for the purpose of paying with- 
drawals, dividends, salaries or any operating expenses of such 
association; (3) to do and perform such acts as may be neces- 
sary and required to avail to it all the advantages and privileges 
offered by the Federal Home Loan Bank or offered by any ot} er 
corporation or agency established under the authority of the 
United States government or any cn cael of the United 
States government.” 


L.B. 166 proposes to strike the work “withdrawals” in the pro- 
viso “that none of the money borrowed shall be used for the pur- 
pose of paying withdrawals, dividends, salaries or any operating 
expenses of such association.” 


This amendment would permit a building and loan association 
to borrow money from a federal Home Loan Bank and use the 
money thus borrowed to pay withdrawals from the association. 


A building and loan asociation is mutual, reciprocal and equit- 
able in character and its membership consists of its depositors and 
its borrowers. The relationship between the association and its 
members is stated by Sundheim: in his Third Edition of the Law o. 
Building and Loan Associations at page 10, as follows: 


“Building and loan associations, in their very nature are 
semi-philanthropic institutions and have a two-fold purpose, to 
encourage thrift and to encourage the borrowing of money for 
any lawful purpose, principally the purchase of a home. One of 
their main features is perfect mutuality. reciprocity and equality 
of all its members. Every gain and advantage or benefit must be 
shared equally by all its members, be they borrowers or non- 
borrowers. * * *” 


The powers of a building and loan association are those given 
to it by statute and the law in effect at the time of entering intc 
a contract with any of its members becomes a part of such contract. 
The provision of section 8-322 which L. B. 166 would emend wae 
first enacted in 1933 and prohibits the use of borrowed money for 
the purpose of paying withdrawals. Therefore, at the time the de- 
positors and borrowers became members of a building and loan 
association the association was prohibited by law from borrowing 
money to pay withdrawals. If the law is to be changed so as to 
permit such action it may materially reduce the assets of the asso- 
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ciation, and in event of insolvency or financial embarrassment, may 
cause the member, who has not withdrawn, to lose substantial con- 
tractual rights, or it may require him to be much longer deferred 
before he will be able to withdraw his investment. 


In Treigle v. Acme Homestead Asso., 297 U. S. 189, 80 L. Ed. 
575, the United States Supreme Court held unconstitutional an act of 
the Louisiana Legislature which provided that an investor desiring 
to withdraw his investment might be paid a certain portion of his 
investment, but on receiving such payment his name should be 
placed at the foot of the withdrawal list, and he would not be en- 
abled to withdraw the balance until his name would again be reach- 
ed. The opinion states: 


“The statute impairs the obligation of the appelant’s con- 
tract and destroys his vested rights in contravention of Article 
I, Sec. 10, and Amendment Fourteen, Sec. 1, of the Constitution.” 


The proposed amendment would authorize the association to 
pledge its assets and use of money to pay those first wishing to with- 
draw and thus leave the others to look to the remaining assets to 
constitutional. 


It is, therefore, our opinion that the proposed amendment is un- 
protect their investment. 


February 6, 1951 
COUNTY TREASURER 


County Treasurers’ Liability For Funds Lost Through Theft. 


REQUESTED BY: Stanley J. Oliverius, Boone County Attorney, 
Albion National Bank Building, Albion, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 
QUESTIONS: 1. Is a county treasurer an insurer of funds 


used in his office during the usual course of 
business throughout the day so as to be liable 
when part of the funds are lost through an act 
of theft? 


2. May the county treasurer file a claim against 
the county to reimburse his funds for such loss? 


CONCLUSIONS: 1. Yes. 
2. No. 


Section 11-121, R. S. 1943, provides in part: 


“Any officer or person who is entrusted with funds belonging 
to the State of Nebraska or any county thereof, which may come 
into his possession by any appropriation or otherwise, shall be 
responsible for the same upon his bond. When any officer or 
person is entrusted with any such fund and there is no provis- 
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ion of law requiring him to give a bond in a certain specified 
sum, he shall give bond in double the amount of the sum so 
entrusted to him, which in the case of state funds shall be ap- 
proved by the Chief Justice of the Supreme Court, and deposited 
in the office of the Secretary of State. In the case of county 
funds, such bonds shall be approved by the county board and 
deposited in the county clerk’s office. No warrant shall be is- 
sued or money paid over to such officer or person until said bond 
is filed as herein provided.” 


The general rule with reference to the liability of public officers 
pin Pace loss of public funds is stated in 43 Am. Jur. 118, Section 314, 
as follows: 


“A public officer is not as a rule relieved from liability for 
the loss of public moneys in his charge where the loss is due to 
fire, burglary, theft, or embezzlement by subordinates, however 
careful and prudent he may have been. * * *” 


Nebraska has adopted the general rule as above set forth. In 
State v. Sheldon, 10 Neb. 452, 6 N. W. 757, the court held: 


“The fact that the public funds have been stolen from the 
treasury is no legal justification for the failure of the treasurer 
to acount for them.” 


Also in Bush v. Johnson County, 48 Neb. 1, 66 N. W. 1023, para- 
graph two of the syllabus provides: 


“The duty imposed on a county treasurer by law, and as- 
sumed by him, of safely keeping, accounting for and turning over 
the public funds which come into his hands by virtue of his of- 
fice, is an absolute one; and where his bond is conditioned for 
the faithful performance of the duties of the office by him, the 
sureties on the bond are bound and liable in like manner and 
their responsibility is the same as that of their principal, and it 
will be no defense for either of the parties, in an action on the 
bond to recover public funds, predicated on an alleged failure 
of the treasurer to account for or pay them over, that the funds 
have been lost or siolen without the fault or negligence of the 
treasurer.” 


Since the liability of the treasurer is that of an insurer, repay- 
ment of the money stolen must be made by the treasurer or his 
bondsman, and they cannot seek reimbursement from the county for 
this loss. 


February 6, 1951 
LIQUOR LICENSE AND SALES 


Liquors: Removal of Wholesale Beer Licensee to Another City 
in the State: Transfer of License. 


REQUESTED BY: Marcus L. Poteet, Chairman, Nebraska Liquor 
Control Commission, State House, Lincoln, Ne- 
braska. 


Age 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: The holder of a wholesale beer license in Fre- 
mont, Nebraska, desires to sell his stock of mer- 
chandise and quit business in Fremont and take 
over the wholesale beer business of another li- 
censee in Nebraska City. May he do so under his 
present license or must he obtain a new license? 


CONCLUSION: He must obtain a new license. Under Sec. 53-125, 
R. S. 1943, he must be a resident of the city in 
which the licensed premises are located. He can- 
not operate in Nebraska City under a _ license 
issued for Fremont. 


Sectinn 53-125. R. S. 1943, provides: 


“No license of any kind shall be issued, regardless of 
whether application be made to the commission or to the local 
governing body, to (1) a person who is not a resident of the city, 
village or county in which the premises covered by the license 
are located, except in case of raiiroad or boat licenses,” etc. 


It is obvious that a license to a resident of Fremont, Nebraska, 
cannot, under this statute, be used by him to operate such business in 
any city but Fremont. If he wishes to operate as a wholesale beer 
distributor in Nebraska City, he must establish a residence in Ne- 
braska City and obtain a new license to operate such business in 
that city. 


February 9, 1951 
LIQUOR CONTROL COMMISSION 


Liquors - Validity of paragraph 2 of Rules and Regulations of the 
Nebraska Liquor Control Commission. 


REQUESTED BY: Marcus L. Poteet, Chairman, Nebraska Liquor 
Control Commission, State Capitol, Lincoln, Ne- 
braska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: Paragraph 2 of Rule 35, adopted by the Nebrask” 
Liquor Control Commission permits liquor whole- 
salers to furnish to their salesmen and repre- 
sentatives limited quantities of liquor for sampl- 
ing purposes. Is this regulation valid? 


CONCLUSION: No. It is in conflict with Section 53-168 R. S. 
1943 and therefore void. 


Paragraph 2 of Rule No. 35 adopted by the Nebraska Liquo” 
Control Commission, reads as follows: 
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“2. Provided, however; (A) Any Wholesaler of alcoholic 
liquor, licensed under the laws of Nebraska, may furnish to its 
regularly employed salesmen and representatives, and to the 
salesmen and representatives of any distillery, wholesaler, wine- 
ry, or rectifier outside of the state, who shall be working with 
and through such wholesalers, samples of tax-paid alcoholic 
liquors, except beer, in a total aggregate amount of not more 
than one case per week; (B) Any licensed brewery engaged in 
the manufacture of beer in the state of Nebraska may furnish for 
sampling purposes, to its regularly employed salesman and rep- 
resentatives, tax-paid beer or other malt beverages which it 
manufactures, in a total aggregate amount not to exceed sixty 
cases per month; and any licensed wholesaler engaged in the 
distribution of beer in the State of Nebraska may furnish for 
sampling purposes, to its regularly employed salesmen and rep- 
resentatives, tax-paid beer or other malt beverages which it 
distributes, in a total aggregate amount not to exceed fifteen 
cases per month.” 


It is assumed that the alcoholic liquors furnished by a whole- 
saler or manufacturer to his salesmen and representatives under this 
rule is to be given by them free of charge to licensed retailers of 
alcoholic liquors who are acutal or prospective customers of the 
wholesaler or manufacturer. 


In the recent case of State ex rel. Nebraska Beer Wholesalers 
Association v. Young, et al., 153 Neb. 395, 44 N. W. 2d 806, our Su- 
preme Court, in construing sections 53-168, R. S. 1943, held that the 
furnishing of advertising specialties, such as ash trays, bottle openers, 
blotters, calendars, matches, etc. by manufacturers or wholesalers 
to retailers of liquor would constitute a violation of the statute, 
which prohibits wholesalers and manufacturers to give or furnish 
to a retailer, either directly or indirectly money “or anything of 
value.” It must be conceded, we believe, that alcoholic liquor, in 
quantities sufficient for sampling purposes, is a thing of value and 
therefore the furnishing of such liquor by a manufacturer or whole- 
saler to a retailer free of charge would be a violation of Section 53- 
168, R. S. 1943, and a rule authorizing such practice would be void 
as being in conflict with the law. ; 


It is our opinion, therefore, that paragraph 2 of Rule No. 35, 
promulgated by the Nebraska Liquor Control Commission is void as 


being in conflict with section 53-168, R. S. 1943, and should be re- 
pealed. 


February 10, 1951 
COUNTY TREASURER 
Fees for Collecting Monies to Retire Revenue Bonds 


REQUESTED BY: Mr. Forrest A. Johnson, Dodge County Attorney, 
Fremont, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 
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QUESTION: Is the county treasurer under section 33-114, R. S. 
Supp. 1949, entitled to a fee of one per cent of 
the monies received for the retirement of revenue 
bonds issued by a city or any of its agencies? 


CONCLUSION: No, this stautory provision relates only to taxes 
collected from the taxpayers. 


Section 33-114, R. S. Supp. 1949, provides: 


“Each county treasurer shall receive for and on behalf of 
the county for services rendered to other governmental sub- 
divisions and agencies, where fees for services rendered by him 
are not otherwise specifically provided, the following fees: (1) On 
all money collected by him for each fiscal year, not over six 
thousand dollars, ten per cent; for all sums over six thousand 
dollars and not over ten thousand dollars, four per cent; on all 
sums over ten thousand dollars, two per cent; (2) for the collection 
of all sums of money, general or bonded, of irrigation districts, 
one half of one per cent of such sums so collected; and (3) for the 
collection of all sums of money for municipal taxes, general or 
special, including money for bond sinking fund, bond interest 
fund or special assessments for municipal improvements and 
school money, one per cent of the sums so collected. On all sums 
collected, such percentage shall be allowed but once. In com- 
puting the amount collected for the purpose of charging per- 
centage, all sums from whatever fund derived shall be included 
together, except the school fund. The treasurer shall be paid in 
the same proportion from the respective funds of the state col- 
lected by him whether the same be in money or state warrants.” 


In Taylor v. Kearney County, 35 Neb. 381, 53 N. W. 211, our court 
held that the statute as it then existed did not apply to funds paid to 
the county treasurer by a township treasurer. The court held that 
the words “on all moneys collected by him” refer solely to taxes 
collected from the taxpayers. 


Also in Stoner v. Keith County, 48 Neb. 279, 69 N. W. 311, our 
court held that the statute did not entitle the county treasurer to the 
fee on proceeds of the sale of bonds paid to him as such officer. The 
court said: 


“ * * * The money for which it was shown collection fees 
were charged by the treasurer were not of taxes collected of the 
taxpayers, nor do we find any existing statutory authority for 
such charges. The county treasurer, in this particular instance 
Stoner, was not entitled to commissions or collection fees on the 
proceeds of the bonds delivered to him as such officer.” 


While this statute has been amended several times since the 
decisions above referred to there is nothing in these amendments 
which could be construed as broadening the statute to include monies 
not collected from taxes. On the contrary the language of subdivision 
(3) clearly limits the fee to “taxes general or special.” The monies 
delivered to the county treasurer for the payment of revenue bonds 
are not derived from taxes and the county treasurer is therefore not 
entitled to a fee for his services in connection with the same. 


February 13, 1951 


TAXATION 
Correction of Errors in Tax List 


REQUESTED BY: Philip K. Johnson, State Tax Commissioner, State 
House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: May the county assessing official correct the tax 
sae list, under provision of section 77-519, R. R. S. 
1948, after the first half of the taxes have been 
paid but prior to the payment of the second in- 

stallment? 


CONCLUSION: Yes. 


Sections 77-203 to 77-206, inclusive, R. R. S. 1948, specify the 
dates upon which personal property and real estate taxes become due. 
Also provided in these statutes is a method for paying these taxes in 
two separate installments, and many taxpayers have distributed their 
tax burden, as the Legislature intended them to do, in accordance with 
these statutes. 


Section 77-519, R. R. S. 1943, provides as follows: 


“The county clerk of any county may correct the tax list 
before the tax is paid, in case of clerical errors, and the county 
clerk of any county, with the approval of the county board of any 
county, may correct the tax list before the tax is paid in case of 
erroneous assessments; Provided, in counties having a population 
of more than sixty-five hundred inhabitants, the county assessor 
may correct the tax list before the tax is paid, in the case of 
clerical errors; and the county assessor of said counties may cor- 
rect the tax list before the tax is paid in case of erroneous assess- 
ments in said counties. In making such corrections a record shall 
be kept of the same in the back part of the tax list, showing all 
additions and reductions, the amount of tax added or reduced, 
with the reason therefor, and the page upon which such change 
was made. All changes shall be made in red ink, drawing a 
line through the original or erroneous figures, but not erasing the 
same.” 


The above enactment provides for correction of the tax list before 
the tax is paid, and you seek advise as to whether this tax “is paid”, 
so far as it concerns the operation of this act, when the first half of 
the taxes have been paid but prior to the payment of the second 
installment. 


In State v. Holmes, 47 P. 2d 624, 100 Mont. 256, 100 A. L. R. 581, 
the Montana court held: 


iis 
““Paid’ means given or handed over to discharge an obliga- 
tion; discharged.” 
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In Lynds v. Van Valkenburgh, 93 P. 615, 77 Kan. 24, the court said 
the wurd “paid” means prima facie that the obligation has been 
satisfied and the demand extinguished. 


At 67 C. J. S. 551 we find the following: 


“The ordinary meaning of the word ‘paid’ is to liquidate a 
liability in cash; given or handed over to discharge an obligation; 
satisfied by payment, redemption, or sale; settled; dis- 
charged;* * *” 


These already mentioned legal precedents set out a universally 
accepted concept of the word paid. There is no reason to refuse this 
definition, particularly since its application to our present problem 
would allow correction of tax lists until the final installment is paid 
—this conclusion being, as we see it, a desirable one. 


The real estate and personal property taxes are annual taxes. The 
levy is computed and made once a year, and all real estate and 
property owners are assessed an annual amount. For the public con- 
venience, the Legislature has established a system which provides 
payment of this amount in separate installments. This arrangement 
can be likened to any other method of installment buying, principally 
in that the obligation exists until payment of the last penny. Like- 
wise your real estate or personal property tax is not paid until 
payment of the last penny, and the county clerk can correct the tax 
list “before the tax is paid”—any time before the last cent of the 
annual assessed amount is paid. 


February 13, 1951 


CLERK OF THE DISTRICT COURT 
Deposit of Funds Held by Order of Court 


REQUESTED BY: Eugene F. Fitzgerald, County Attorney, Fourth 
Floor Court House, Omaha, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 


QUESTIONS: 1. In view of the designated depository laws, can 
a judge of the district by specific directions in a 
decree designate a depository other than a desig- 
nated depository, for funds involved in litigation 
pending the final disposition of such funds? 


2. What is the liability of the clerk of the court, 
if any, if he accepts such funds in compliance with 
the terms of the decree, and the depository desig- 
nated therein should fail? 


3. Should such funds be withdrawn from the 
building and loan association and then re-depo- 
sited in a designated depository? 
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CONCLUSIONS: 1. All funds coming into the hands of the clerk 
of the district court by virtue of his office must be 
placed in a depository designated by law. 


2. The decree under consideration does not pro- 
vide for the assignment of funds to the clerk of 
the district court but merely orders that certain 
accounts be assigned to him and held until further 
order of the court. 


3. No. 


Your questions are submitted with reference to the duties of the 
clerk of the district court under a decree of the district court which 
provides as follows: 


“That, in addition to the foregoing, the court finds that the 
trustee now holds for Serena E. Grabow, in Account No. 2421, 
with First Federal Savings & Loan Association, the sum of 
$3026.97. That said trustee now holds in Account No. 3262 with 
Nebraska Savings & Loan Association for H. C. Glissman, or 
assigns, the sum of $966.04. The Court further finds that the 
trustee herein should assign said accounts to the Clerk of this 
Court, who shall retain said acocunts until such time as the claims 
to said accounts of the defendants, Serena E. Grabow and H. C. 
Glissman or his assigns, have been determined and adjudicated 
by the Court. Said Clerk to hold said accounts subject to the 
orders of this Court.” 


Sections 77-2326.01 to 77-2326.09, R. R. S. 1943, relate to the 
duties of court officials with reference to public funds. 


Section 77-2326.02, R. R. S. 1943, provides: 


All public funds to or coming into the hands of any county 
judge, clerk of the county court or clerk of the district court shall 
be deposited in such bank or banks as shall have been designated 
as official depositories for such funds. Such deposits shall be 
subject to the provisions and conditions provided in sections 77- 
2326.03 to 77-2326.09.” 


Also, section 77.2326.09, R. R. S. 1943, provides: 


“Neither the county judge, clerk of the county court nor the 
clerk of the district court nor their deputies, clerks or other 
employees, nor their sureties shall be liable for any loss resulting 
from the failure of any bank as to any such deposits. made and 
maintained as provided in sections 77-2326.01 to 77-2326.09.” 


It is our opinion that these statutes are applicable to all funds 
which come into the hands of the clerk of the district court including 
those paid to him under an order of the court. If the clerk deposits 
such funds in a depository other than those designated by law and a 
loss occurs, he and his bondsmen will be liable therefor. 


The decree of the court herein considered does not, however, 
direct the payment of any funds to the clerk. It merely directs the 
assignment of certain accounts in the named savings and loan associa- 
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tions, to the clerk of the district court “who shall retain said accounts 
until such time as the claims to said accounts of the defendants, 
Serena E. Grabow and A. C. Glissman or his assigns, have been deter- 
mined and adjudicated by the Court.” By this order the clerk of the 
district court is not authorized to receive any money but merely to 
hold the accounts until further orders of the court. Section 25-2214. 
R. S. 1943, provides in part: 


“The clerk of each of the courts shall exercise the powers 
and perform the duties conferred and imposed upon him by other 
provisions of this code, by other statutes and by the comomn law. 
In the performance of his duties he shall be under the direction 
of his court. * * *” 


The authority of the clerk of the district court to act with refer- 
ence to these accounts, is only such as is given him by the order of 
the court. In Bantley v. Baker, 61 Neb. 92, 84 N. W. 63, the court held: 


“Where, in an action for specific performance, the decree 
provides that notes evidencing part of the purchase price shall be 
deposited with the clerk of the court pending the execution of a 
deed by the vendor, such clerk is neither charged with the duty, 
nor given the right, to collect or receive in his official capacity the 
money due upon the notes.” 


It is our opinion that in the case under consideration the clerk of 
the district court is without authority to liquidate these accounts and 
place the monies in a depository designated by the statutes above 
referred to. It necessarily follows that neither the clerk or his bonds- 
men would be held liable for any loss caused by the failure of either 
of these institutions. 


February 13, 1951 
TAXATION 
Taxation—Taxing Store Building as Personal Property. 
REQUESTED BY: Arthur A. Weber, County Attorney, Bassett, Nebr. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: A number of years ago the owner of real estate 
leased it under an agreement that the lessee 
should erect a store building on the land. The 
store building was to be the property of the lessee 
as long as it was used for store purposes, but 
when it ceased to be used for store purposes title 
to it would revert to the owner of the land. The 
lessee died and the building was listed in the 
inventory as property of his estate. It has ever 
since been axed as personal property of the 
heirs of the lessee. The building ceased to be 
used for store purposes more than ten years ago, 
and the owner of the land claims it is a part of the 
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real estate. A distress warrant has been issued 
and delivered to the sheriff, but he hesitates to 
levy on the building in view of the claim of the 
landowner. What procedure should be followed 
under the circumstances? 


CONCLUSION: The sheriff should return the distress warrant un- 
satisfied as provided in section 77-1719, R. R. S. 
1943, and the building should be assessed as a part 
of the real estate omitted in previous years, as 
provided in sections 77-1317 and 77-1318, R. R. S. 
1943. 


Section 77-103, R. R. S. 1943, provides as follows: 


“The terms ‘real property,’ ‘real estate’ and ‘lands’ shall in- 
clude city and village lots and all other lands, and all buildings, 
fixtures, improvements, mines, minerals, quaries, mineral springs 
and wells, oil and gas rights, and privileges pertaining thereto.” 


Under this statute, we think the building should have been taxed 
at all times as a part of the real estate. The fact that the parties to 
the lease may have treated the building as personal property, or that 
it was listed as personal property belonging to the estate of the de- 
ceased lessee, did not authorize the assessor to tax it as the personal 
property of the lessee or his heirs. He is not bound by the contracts 
or other transactions of the parties but must tax the property as 
directed by the statutes. 61 C. J. 172, section 129. 


It is our opinion that the sheriff should return the distress warrant 
unsatisfied, as provided in section 77-1719, R. R. S. 1943, and that the 
building should be assessed as a part of the real estate omitted in 
previous years, as provided in section 77-1317 and 77-1318, R. R. S. 
1943. 


February 14, 1951 
SALARIES 
Salary Increase of Constitutional Officers—Effective date of. 


REQUESTED BY: Ray C. Johnson, Auditor of Public Accounts, State 
Capitol Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Walter E. Nolte, Deputy Attorney General. 


QUESTION: When are the provisions of L. B. 68 effective to 
accomplish salary increases for the Attorney Gen- 
eral, Auditor of Public Accounts, State Treasurer, 
State Superintendent of Public Instruction and 
Secretary of State? 


CONCLUSION: The salaries of the named officers are payable at 
the increased rate beginning with February 8, 
1951, the date on which the Governor signed the 

ill. 
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L. B. 68 of the Sixty-Second Session of the Legislature was enacted 
with the emergency clause and approved by the Governor on Febru- 
ary 8 at 11 o’clock a. m. It provides for an increase from $5,000 per 
annum to $6,500 per annum for the Auditor of Public Acocunts, the 
Attorney General, the State Treasurer, the Superintendent of Public 
Instruction and the Secretary of State as follows: 


“Section 1. The Legislature hereby exercises the right con- 
ferred upon it by Article XVII, section 3, of the Constitution of 
the State of Nebraska, to provide for the salaries to be paid to 
certain constitutional officers therein named who have not here- 
tofore had their salaries provided for by valid legislative enact- 
ment. Such salaries from and after the effective date of this act 
shall be as follows: Secretary of State, Auditor of Public Ac- 
counts, Attorney General, State Treasurer, and Superintendent 
of Public Instruction, each six thousand five hundred dollars per 
annum. The Lieutenant Governor shall receive twice the com- 
pensation of a member of the Legislature. Such salaries shall be 
payable in equal monthly installments. 


“Section 2. Section 1 of this act shall be so interpreted as to 
effectuate its general purpose to provide, in the public interest, 
adequate compensation as therein provided for the several public 
officers therein named, and to give effect thereto as soon as such 
section may become operative under the Constitution of the State 
of Nebraska. 


“Section 3. Since an emergency exists, this act shall be in 
full force and take effect, from and after its passage and approval, 
according to law.” 


Your request inquires as to the efefctive date of the increase 
therein provided. The constitutional provisions involved are the 
following: 


Sec. 3. Art. XVII. “Until otherwise provided by law the 
following salaries shall be paid: 


“kt * * Secretary of State, Auditor of Public Accounts, Treas- 
urer, Attorney General, Superintendent of Public Instruction * * * 
each $5,000 per annum. * * *.” (Adopted, 1920.) 


Sec. 19, Art. III. “* * * nor shall the compensation of any 
public officer, including any officer whose compensation is fixed 
by the Legislature subsequent to the adoption hereof be increased 
or diminished during his term of office.” 


For a review of the cases prior to December 2, 1947, see Opinions 
Attorney General for 1947-1948, page 116. 


The precise question was on December 2, 1947, resolved in the 
opinion of the Supreme Court of Nebraska in State ex rel Johnson v. 
Frank Marsh, et al, 149 Neb. 1,.29 N. W. 2d 799., That was an original 
action brought by an antecedent in this office to determine the effec- 
tive date of an act of the 1947 Legislature increasing salaries of the 
Governor and the Supreme Court members. All of the facts pertinent 
to that case are comparable to those in the instant case. The phrase- 
ology of the language effecting those salary increases was similar to 
that of the presently-considered legislation, except that an emergency 
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clause is contained in L. B. 68. The Marsh case, supra, holds that the 
first “fixing” or adjustment of salary of any officer may be made and 
may become efefctive during the term in which the law is passed. 
We have carefully examined the legislative acts since the Constitu- 
tional Convention of 1920, and for none of the considered officers do 
we find any legislative enactment which fixes or in any way adjusts 
the salary of any such officer prior to the legislation here under study. 
We are then compelled to a conclusion in a consideration of this 
matter, similar to that of the court in the Marsh case. There the court 
said after an exhaustive review of the Constitutional Convention 
proceedings: 


“* * * it is declared that the increase in salary of the Gov- 
ernor and of the members of the Supreme Court became both 
effective and operative as of September 7, 1947; that it is the duty 
of those defendants herein upon whom the statutes place the 
burden of paying the salary of the Governor and members of the 
Supreme Court to pay such increased salary from and after 
September 7, 1947; and that it is both the duty and the right of 
the Governor and members of the Supreme Court to receive such 
increased salary. * * *” 


Had this matter after our study, given rise to any doubt as to the 
applicability of the above rule to the instant case, we would feel con- 
strained, since both the salary of the inquirer and of the holder of the 
office of Attorney General are concerned in our decision, to have the 
matter submitted to other disinterested counsel for decision. How- 
ever, it is so patent from an examination of the above-cited case (in 
the argument of which all of the contentions were made to the court 
which could be raised in conjunction with the present question) that 
we do not feel the matter subject to doubt. You are, therefore, 
advised that the salaries of the officers concerned should be computed 
at the old per annum rate to and including February 7, 1951, and at 
the new rate commencing with February 8, 1951, and thereafter. 


February 14, 1951 
TAXATION 
Intangible Property 


REQUESTED BY: ce ag Denney, County Attorney, Fairbury, Ne- 
raska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: Can intangible property, included in the estate 
of a deceased Nebraska taxpayer but deposited 
and kept in another state, be taxed by the State 
of Nebraska? 


CONCLUSION: Yes. 


Art. VIII, Sec. 1 of the Nebraska State Constitution declares as 
follows: 
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“The necessary revenue of the state and its governmental 
subdivisions shall be raised by taxation in such manner as the 
Legislature may direct; but taxes shall be levied by valuation 
uniformly and proportionately upon all tangible property and 
franchises, and taxes uniform as to class may be levied by 
valuation upon all other property. Taxes other than property 
taxes, may be authorized by law. Existing revenue laws shall 
continue in effect until changed by the Legislature.” 


“AL other property,” as outlined above, has reference to and is 
meant to include intangible property. International Harvester Co. 
v. County of Douglas, 146 Neb. 555, 20 N. W. 2d 620, at p. 562. 


Section 77-713, R. S. 1943, says: 


“Every owner of intangible property and every person of 
corporation having intangible property in his or its custody or 
under his or its control as agent, trustee, executor, administrator 
guardian or other representative capacity in this state shall 
on or before April 20 of each year list the same for taxation as 
of March 10 next preceding. The county assessor and his 
assistants shall list or aid in listing intangible property and the 
return for intangible property shall be made a part of the 
return of tangible property. A return for intangible property 
shall be prepared and filed by all taxpayers of the state, 
whether owners of intangible property or not, but a husband 
and wife living together, each of whom have taxable property, 
may either file separate returns for intangible property or 
include the intangible property of both in a joint return.” 


Thus every person having intangible property in his custody 
or under his control shall list the same for taxation. It necessarily 
follows, by a literal interpreptation of the above statute, that money 
in a foreign state bank, as in your case, is taxable to the owner ait 
his place of residence. 


These provisions, constitutional and statutory, have undergone 
considerable trial in our courts, and often the problem therein 
presented has been similar, though never identical, to the one 
contained in your request. An early Nebraska court, involved in 
the application of a statute similar to section 77-713, declared: 


“Ordinarily the situs of moneys and credits follow the 
domicile of the owner, and if he lives in one state, and has 
money owing to him from citizens or residents of another 
state, the state of his residence, only, has the power to tax 
such credits.” Finch v. York County, 19 Nebraska 50, at p. 52.” 


In a somewhat later case, the court declared the general rule 
to be that the domicile of the owner is the situs of personal property 
for the purpose of taxation. Aachen & Munich Fire Ins. Co. v. 
City of Omaha, 72 Neb. 518, at 522. And recently the Nebraska 
court affirmed and elaborated on that rule. In Massey-Harris Co. v. 
Douglas County, 143 Neb. 547, they said: 


“Generally, the situs of intangible personal property under 
the principle of Mobilia sequuntur personam follows the 
residence or domicile of the owner and unless the statute, seeking 
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to tax such intangibles, expressly provides for the inclusion of 
the intangible of nonresident owners, the same will not be held 
subject to taxation.” 


Though each of these already announced cases have involved 
the taxability by this state of intangibles located in the state though 
owned by a nonresident, the rules nevertheless apply to the converse 
situation, which, of course, is the one here presented. 


The rule invoked in this situation is based on an ancient and 
reasonable maxim taken from the common law and ably illustrated 
by the Iowa court in Crane Co. v. City Council of the City of Des 
Moines, 208 Ia. 164, 225 N. W. 344, 76 A. L. R. 801. 


“The general rule is that situs of intangible personal 
property for the purposes of taxation is the domicile of the 
owner. This. rule is usually bottomed on the legal maxim, 
‘mobilia sequuntur personam,’ i.e. ‘moveables follow the person;’ 
or, as sometimes stated, the situs of personal property is the 
domicile of the owner.” 


Illustrative of the present applicability in our state of this 
legal apothegm, are the words of Justice Wenke, at page 551 of 
Massey-Harris Co. v. Douglas County, supra: 


“This principle of mobilia sequuntur personam as to intang- 
ible personal property has been the rule in force for so. long in 
this state that if it is to be changed or modified as to taxation 
it should be by the legislature and then only by provisions 
plainly written in the statute, for the power of taxing this class 
of property in the hands of nonresidents must, if it exists, be 
clearly set forth.” 


The statutes present no modification of this ancient maxim. It 
still exists and must be invoked in the present instance. And the 
right to collect these taxes is a continuing one and is not terminated 
by the death of the property owner. Graham v. Russel, 152 Ind. 186, 
52 N. E. 806. Thus the provisions of sec. 77-318, R. R. S. 1943, — 
which allows taxation of intangibles not formerly taxed and un- 
covered in the estate of a deceased taxpayer—are particularly 
applicable to this intangible property, and despite its present situs 
in Iowa the county assessor of Jefferson County may compute the 
tax for the three years during which the payment of taxes on this 
money was avoided and a claim may be filed for this amount. 


February 14, 1951 
SPECIAL ASSESSMENT 


Taxation—Effect of Failure of Irrigation District to Certify 
Assessments 


REQUESTED BY: W. E. Van Norman, County Attorney, Oshkosh, 
Nebraska, 
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OPINION BY: Clarence S. Beck, Attorney General: 
Bert L. Overcash, Assistant Attorney General. 


QUESTION: An irrigation district after complying with the 
statutes with reference to making a general and 
special assessment in 1950, failed to deliver the 
assessments to the county clerk until after Jan- 
uary 1, 1951. Is the county clerk required to add 
these assessments to the 1950 tax list and is the 
county treasurer required to collect them? 


CONCLUSION: No. 


R. Ss. Neb. 1948, section 46-135, pertaining to irrigation districts 
provides with reference to certification of district assessments: 


“* = = The secretary of the board must compute and 
enter in seperate columns of the assessment books the respec- 
tive sums of dollars and cents in each fund to be paid on the 
property therein enumerated, and shall certify to the county 
clerk of the county in which such land is located the amount 
of taxes in each fund levied upon each tract of land by the 
board. The county clerk shall enter the amount of each fund 
in separate columns of the tax list of his county. All tax lists 
when delivered to the county treasurer shall contain all taxes 
in each fund levied on each tract of land by the board of such 
irrigation district.” 


The next section of the statutes, 46-136, incorporates the general 
statutes as to collection of taxes: 


“The general fund tax mentioned in section 46-135, shall be 
collected by the county treasurer at the same time, and in the 
same manner as all other taxes are collected in this state; * * *” 


The final tax list is required by section 77-1616, R. S. Neb. 
1943, to be “completed and delivered to the county treasurer on or 
before the first day of November annually”. The effect of failure to 
certify assessments within the time provided by the statute just 
cited was presented in the case of State v. Barstler, 122 Neb. 167. It 
appears that the city of Nebraska City failed to include in their 
original certification to the county a special assessment for com- 
munity nurse which had been voted by the people. The above 
statute at the time of that decision was designated as section 77- 
1806, C. S. Neb. 1929. Referring to this enactment the opinion said: 


“# #* * Section 77-1806, Comp. St. 1929, requires him to 
complete and deliver the tax list to the county treasurer on or 
before the Ist day of November annually. The county clerk 
completed and delivered the tax list to the county treasurer on 
September 19, 1931. So that list did not include the levy for the 
purposes of a visiting nurse for Nebraska City because, as we 
have recited, the certificate for that purpose was not actually 
delivered to him until September 28, 1931. (p. 169) 


“The county clerk’s duties and powers with respect to tax 
lists are enjoined and granted by the statute. It was his duty, 
under section 77-1806, to complete and deliver to the treasurer 
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on or before November 1, 1931, the list for taxes levied by the 
county board of equalization. He did this on September 19, 1931. 
The evidence shows that sometimes, in previous years, that had 
been done as early as September 1. After the adjournment of the 
county board of equalization any taxes otherwise levied must be 
levied by the clerk. If such taxes as those here involved are 
certified to him before he “shall have compieted the tax list’ 
(section 77-1801)) authorized by the board, and before the list 
shall have been “delivered to the county treasurer” (section 77- 
1806), it is then his duty to levy such other tax and see that it 
is ‘““extended upon the tax list” (section 77-1801). We are unable 
to find that he has any power to make a levy for any additionally 
certified taxes after he has completed and turned over to the 
treasurer the main tax list. He derives his authority and power 
from the legislature. If it has given him none in such an import- 
ant function as that of the imposition of taxes, it seems certain 
that he has no power to enlarge the authority given him by 
the legislature and to exercise authority of his own devising. 
His duty to act as relator desired, not only was not clear, but it 
seems to us that it is clear he had no authority to levy any tax 
after the tax list made upon the levy of the county board was 
completed and turned over to the treasurer.* * * (p. 171 - 172) 


“If further reason were needed for concluding that the 
appellant was justified in his refusal to levy the tax, it may be 
said that, from the record and evidence, it appears that disorder 
and confusion would arise out of such a levy. This confusion 
would result not so much from the clerical changes in the tax 
records as from the rights and liabilities as to the levies of the 
taxes in the cases of those who have already paid and obtained 
receipts in full for the 1931 taxes.” (p. 172) 


The foregoing decision seems to be controlling in this matter. 
This conclusion cannot be avoided by the provisions of section 46-138, 
R. S. Neb. 1943, placing a duty on the county board to act with 
reference to certain irrigation assessments whenever there is “neglect 
or refusal’ of the board directors of the irrigation district to act. 
Whatever duties are imposed thereby upon the county board would 
be subject to the same requirements as to certification as are other- 
wise imposed upon county officials. 


February 16, 1951 
MOTOR VEHICLES 
Motor Vehicle, Signal Lamp 


REQUESTED BY: Owen J. Boyles, Assistant Director, Motor Vehicle 
Division, State House, Lincoln, Nebraska. 


OPINION BY Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 


QUESTION: Whether electric signal lamps mounted on front 
and rear of a motor vehicle and so designed as to 
flash a light when an operator desires to give a 
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signal of intention to change direction of move- 
ment or speed of a vehicle may legally be used. 


CONCLUSION: if a type of electric signal lamp has been approved 
by the Department of Roads and Irrigation, then 
it may lawfully be used. 


Section 39-7, 116, R. S. 943, provides: 


“The signals required by sections 39-7,111 and 39-7,115 
shall be given either by means of the hand and arm or by a 
signal lamp or signal device of a type approved by the Depart- 
ment of Roads and Irrigation, but when a vehicle is so constructed 
or loaded that a hand and arm signal would not be visible both 
to the front and the rear of such vehicle the signals must be 
given by such a lamp or device.” 


Section 39-7,111, R. S. 1943, requires the giving of “an appro- 
priate signal in the manner provided in section 39-7,115” before 
stopping along-side another vehicle, and before stopping or suddenly 
decreasing the speed of a vehicle in every case where there is a 
vehicle immediately to the rear. Section 39-7,115 requires the giving 
of an audible as weli as an “appropriate” signal to a pedestrian who 
may be affected by the movement of a vehicle, and a signal of an 
intention to turn right or left “shall be given continuously during 
not less than the last fifty feet traveled by the vehicle before turn- 
ing.” 


Section 39-782, R. S. 1943 provides, in part, that no person may 
lawfully “use upon a motor vehicle upon a highway any * * * signal 
lamp, unless of a type which has been submitted to the Department 
of Roads and Irrigation for test, and for which a certificate of approval 
has been obtained from the department***”. The certificate of 
approval is to be obtained by any person, firm or corporation desiring 
approval of the device. Section 39-784. 


Section 39-782 also provides, as follows: 


“* * * The department is hereby authorized and required to 
adopt and enforce standard specifications as to the amount, 
color, and direction of light to be emitted by * * * signal lamps 
ee RD? 


Section 39-748.01 provides, in part, as follows: 


“* * *and provided, that the Department is authorized to 
refuse approval of any device, certified as complying with the 
specifications and requirements, which the Department deter- 
mines will in actual use be unsafe or impracticable or would 
fail to comply with the provisions of section 39-782”. 


It is clear from a consideration of the foregoing statutory 
provisions not only that electric signal lamps may lawfully be used, 
if first approved by the department, but also that it is the duty of 
the department to adopt and enforce specifications in respect of the 
amount, color, and direction of light to be emitted by such signal 
lamp. We think it plain that under the provisions of section 39-748.01 
the department, in determining whether to approve a particular type 


of electric signal lamp, may take into consideration, as section 39-782 
provides, the method of mounting or adjustment of such electric 
signal lamps. 


The only requirement which gives us pause is that stated in 
section 39-7,115 in respect of the giving “continuously during not less 
than the last fifty feet traveled by the vehicle before turning” of a 
signal to manifest an intention to turn right or left. It is our opinion 
that it is the dominant legislative intention that the signal, whatever 
its kind, shall be given in such a way as to make it reasonably 
certain that the attention of pedestrians and operators of other 
vehicles will be attracted and the driver’s intention be communi- 
cated to and understood by them. 


In the case of an electric signal lamp which is devised to flash 
on and off, intermittently, at periodic, split-second intervals, and 
electrically controlled, we think that the department may properly 
approve such a signal lamp as one which complies with the legisla- 
tive command that a signal be given “continuously” where the 
fixed interval is such as to satisfy the department that the signal is 
for all practical purposes a continuous one, although there can be no 
doubt that in the case of a signal given by hand, the legislative 
intention is that such a signal must be given without break or 
interruption, “continuously during” the period of time in which the 
vehicle moves through the stated minimum distance of fifty feet 
before turning. 


February 16, 1951 
HOSPITAL and NURSING HOMES 


Homes for Aged or Infirm Persons—License:; when Required: 
“Care” Defined 


REQUESTED BY Neil C. Vandemoer, Director of Assistance, Depart- 
ment of Assistance State Capitol, Lincoln, Neb- 
raska. 


OPINION BY Clarence S. Beck, Attorney General. 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: Section 68-508, R. R. S. 1943, defines a home 
for the aged or infirm as a home where the 
inmates are “provided with food, shelter and 
eare for hire or compensation;” etc. Many of 
such homes contend that they provide only food 
and shelter and, therefore, are not required to be 
licensed. When does such a home provide “care” 
within the meaning of the statute? 


CONCLUSION: The word “care” in the statute implies that at 
least a slight degree of concern or responsibility 
for the comfort and welfare of inmstes of the 
home is exercised by the operator of the home in 
addition to supplying food and shelter to the 
inmates. 
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One of the fundamental rules of statutory construction is that 
the words of a statute will be given their commonly understood 
meaning and significance as used in ordinary parlance unless the 
context of the statute clearly indicates that some different meaning 
is intended. Peter v. Finzer, 116 Neb. 380, 217 N. W. 612; 50 Am. 
Jur. 227, Statutes, sec. 238. 


The word “care” is defined by Funk & Wagnalls New Standard 
Unabridged Dictionary as meaning “to have or show regard, interest 
or concern respecting a person* * *to look after***take care of 
* * * be interested in * * * to have responsible charge or oversight 
* * * concern for safety of” some person or thing. 


A “home” for aged or infirm persons implies something more 
than a mere hotel or boarding house where food and shelter are 
provided. It implies that the person operating the home is exercising 
some degree of supervision over the inmates and concern for their 
a and welfare in addition to supplying them with food and 
shelter. 


Of course the furnishing of food and shelter is in itself the furn- 
ishing of “care” to the inmates, but we believe that the statute con- 
templates a somewhat greater degree of care and responsibility for 
the welfare of the inmates than is included in the terms “food” and 
“shelter”. Such matters as the health of the inmates, and the provid- 
ing of reading matter or radios or perhaps games or other forms of 
amusement for their relaxation and pleasure would, we believe, 
constitute “care” as well as the supervision of their hours of eating, 
sleeping, bathing and such matters as each individual case may 
require. 


We believe that a very slight supervision or responsibility for the 
comfort and welfare of the inmates, in addition to providing food and 
shelter, is sufficient to constitute an establishment of this character 
as a “home” within the meaning of the statute. 


February 16, 1951 
GAME, FORESTATION & PARKS COMMISSION 
Game and Fish—Definition of Unloaded Gun 


REQUESTED BY: Game, Forestation and Parks Commission. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Assistant Attorney General. 


QUESTION: What constitutes an unloaded shotgun within the 
meaning of Section 37-501 (10), R. S. Supp. 1949? 


CONCLUSION: An unloaded shotgun within the meaning of the 
section is one from which all shells have been 
removed, including both the chamber and the 
magazine. 


Section 37-501, as amended by the 1947 Session of the Nebraska 
Legislature, contains the following provision: 
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“Tt shall be unlawful * * * (10) to have or carry, except as 
permitted by law, any shotgun in or on any vehicle on any public 
highway, unless such shotgun is unloaded.” 


The only case dealing with a similar matter is a decision of the 
Wisconsin Supreme Court which was issued prior to the time that the 
foregoing provision was first added to the Nebraska Game Law. 
Quoting from that opinion (State v. Alt, 254 N. W. 533): 


“The circuit judge certified to this court for answer whether 
an automatic repeating rifle is a loaded gun within the meaning 
of the provision above quoted that has in the magazine five cart- 
ridges loaded with powder and balls, but has no cartridge in the 
barrel, which gun is so constructed that by pulling back and 
releasing a plunger a cartridge from the magazine is inserted in 
the barrel and the gun is cocked ready for firing by pulling the 
trigger which fires the gun, ejects the empty shell, and inserts a 
cartridge from the magazine into the barrel and makes the gun 
ready for firing again by pulling the trigger. * * * 


“The purpose of the prohibition first above quoted (“No per- 
son shall carry with him in any vehicle or automobile, any gun or 
rifle unless the same is unloaded, * * *”’) * * * manifestly is to 
prevent hunting from vehicles and automobiles. It aims to effect 
this purpose by preventing the carrying of guns ready for firing. 
A gun of the type and in the condition stated in the question is as 
ready for firing as an old type gun would be that had a loaded 
cartridge in the barrel. * * * But in view of the fact that the 
purpose of the statute is to protect game rather than persons, we 
consider that a gun of the type and in the condition stated in the 
question is a loaded gun.” 


The dictionary is not too much help in determining the meaning 
of the word “unload”, since it only says it means “to draw the charge 
from a gun.” However, it may not be amiss to turn to the army to 
determine the common meaning of the word, in view of the fact that 
almost everyone undergoes military training in these times. The 
Basic Field Manual (FM 21-100) states: 


“At the command UNLOAD, take the position of LOAD, turn 
the safety lock up, and move the bolt alternately backward and 
forward until all the cartridges are ejected. * * * The trigger is 
then pulled, the cartridges are picked up, cleaned, and returned 
to the belt, and the rifle is brought to the order.” 


In view of the fact that all of the available authorities indicate 
that a gun must be completely devoid of shells in order to be consid- 
ered unloaded, it is our opinion that a conviction would be sustained 
where shells were found in the magazine, although the chamber is 
empty and the gun open. 


February 17, 1951 
ASSISTANCE 


Old Age Assistance--Inmates of Lodge Homes 
Se 


REQUESTED BY: Neil C. Vandemoer, Director of Assistance, De- 
partment of Assistance and Child Welfare. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTIONS: 1. In cases where the applicant for or recipient of 
old age assistance resides in a private institution 
maintained by a fraternal, benevolent or charita- 
ble organization, may the Department of Assist- 
ance and Child Welfare, by rule, require that, in 
determining eligibility for assistance, the appli- 
cant shall establish the fact that he has not entered 
into an agreement with such organization or 
institution to transfer his property, insurance or 
other assets to such organization or institution in 
return for such care and shelter, or that he has 
restricted his freedom to change his place of 
residence or use his assistance payments as he 
sees fit? 


2. Also, may the department, by rule, require 
that, in determining such eligibility it shall be 
necessary to determine what the institution is able 
to furnish its guests from its own resources? 


CONCLUSIONS: 1. Yes. 
2. Yes. 


You request our opinion as to the validity of the following rule 
proposed to be adopted by your department relating to eligibility of 
inmates of homes maintained by fraternal, benevolent and charitable 
organizations to receive old age assistance: 


“The private institution in which the recipient chooses to 
reside may be a fraternal, benevolent, or charitable institution, or 
he may make plans for living in a home which is privately owned 
and operated and which furnishes shelter, board, and care accord- 
ing to the recipient’s needs. 


“In determining the eligibility of a person living in a private 
institution or home, it is necessary to establish the fact that the 
individual has not entered into an agreement witk the institution 
or home that he is to receive shelter and care :n return for a 
transfer of property or insurance or other assets. It is understood 
that, if an eligible recipient or his guardian or conservator pur- 
chases care in an institution or home, the terms under which he 
nurchases such care may not in any sense constitute a restriction 
upon his freedom to change his place of residence or use his 
assistance payment as he sees fit. 


“In determining eligibility of a person in a fraternal institu- 
tion it is necessary to determine what the institution is able to 
furnish its guests from its own resources. This is established by 
the State agency’s study of the organization’s charter and finances. 
The State Department notifies the County Depertments of the 
amount of the payment which may be made a recipient who is an 
inmate of a fraternal institution.” 


poe. ee 


We have carefully considered this proposed rule in the light of 
the pertinent statutes, and particularly Section 68-205, R. R. S. 1943, 
defining “need’’ and Section 68-204, R. R. 5S. 1943, relating to the 
investigations of applicants for assistance and the rule-making powers 
of the Board of Control in that respect, and it is our opinion that the 
above rule, if adopted, would be valid and legal. 


February 19, 1951 
MERIT SYSTEM 


Siatus of Employees in Omaha-Douglas County Healih Department, 
Paid on the State Payroll from Federal Funds Administered 
by the State Department of Health. 


REQUESTED BY: Dr. Frank D. Ryder, Director of Health. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTION: Are persons employed in the Omaha-Douglas 


County Health Department, who are paid on the 
state payroll from federal funds administered by 
the State Department of Health, employees of the 
State Department of Health and subject to State 
Merit Standards and the adopted state joint merit 
compensation schedule, or are they employees of 
the local health unit? ‘ 


CONCLUSION: By commonly recognized tests they are employees 
of the local health unit, but under both State and 
Federal laws and regulations they must conform 
to the standards and the compensation schedule of 
the State Merit System. 


Section 81-893, R. R. S. 1943, enumerates the several state agencies 
to be included under the Merit System, one of them being the Depart- 
ment of Health. This section, however, goes on to say: 


“The provisions of Sections 81-888 to 81-8,105 shall not apply 
to any agency, or division thereof, receiving funds from the gov- 
ernment of the United States under laws or regulations of the 
United States which require maintenance of a merit system or 
personnel plan by such agency or division as a condition for 
receiving funds from the government of the United States, except 
that the Nebraska Merit System Council shall administer any 
merit system or personnel plan established by such agency or 
division.” 


It should be further noted that Section 71-1631, R. R. S. 1943, 
provides, among other things, that the board of health of each county, 
district or city-county health department shall (1) select the health 
director of such department, who shall be a graduate of an accredited 
medical school, well trained in public health work, qualified in ac- 
cordance with the merit system regulations of the state and approved 
by the Department of Health”, ete. Also Section 71-1632, R. R. S. 
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1943, provides that it shall be the duty of the health director of the 
county, district or city-county to ‘‘(2) appoint, with the approval of 
the local board of health, a staff of such other full time qualified phy- 
sicians necessary to a properly functioning staff and trained sanitary 
engineers, public health nurses, clerks and other personnel as may 
be necessary, whose qualifications shall conform to the Sate Merit 
System and United States Public Health Standards.” etc. (Emphasis 
is supplied). 


Furthermore, the Federal Public Health Service Act, and Federal 
regulations adopted pursuant thereto, require that, before a state can 
be eligible to receive Federal funds, it shall establish a system of per- 
sonnel administration on a merit basis, and shall adopt a system or 
schedule of compensation rates in conformity with such merit system 
compensation plan. 


Ordinarily the test as to whether the relationship of employer and 
employee exists is determined by such tests as whether or not the 
alleged employer has the control and direction of the work of the 
employee, both in general and in detail, and whether he has the 
authority to employ and discharge the employee. If he has these 
powers, he is usually regarded as the employer even though the 
employee receives his pay from some other source, although the 
source of the pay may have some bearing on the question. Under 
these tests the employees of the Omaha-Douglas County Health De- 
partment would probably be held to be employees of the local health 
unit rather than of the State. 


However, in view of the specific provisions of the State laws above 
mentioned and also of the Federal laws and regulations, it is our 
opinion that the employees of the Omaha-Douglas County Health 
Department must conform to the standards and regulations of the 
State Merit System and the Joint Merit System and that their compen- 
sation must conform to the compensation schedule adopted by these 


systems. 


February 22, 1951 


LIENS 
Old Age Assistance Liens--Foreclosure Of 


REQUESTED BY: Jack H. Myers, County Attorney, Kimball, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Homer L. Kyle, Assistant Attorney General. 
QUESTION: May a county having a lien on property for old 


age assistance bring action to foreclose the lien 
before the death of the recipient of ald age assis- 
tance, in a case where such recipient has removed 
from the county and the State of Nebraska? 


CONCLUSION: No. 
Section 68-215, R. R. S. 1943, provides: 
aN). ae 


“On the death of a person receiving or who has received 
assistance under Sections 68-201 to 68-230, the total amount paid 
as assistance may be allowed as a claim in favor of the county 
against the estate of such decedent. No such claim shall be en- 
forced against any real estate of the recipient, or the real estate of 
a person who has been a recipient, while it is occupied by the 
recipient’s surviving spouse, or by any child of such recipient or 
any child of such surviving spouse, who shall have been dependent 
upon such recipient or surviving spouse for more than one year 
prior to his or her death.” etc. 


The foregoing provision was a part of the original Old Age 
Assistance Act enacted by the 51st (special) Session of the Legislature 
in 1935. That act contained no provision for a lien on real estate of 
the recipient of assistance. In 1939 the Legislature amended the act 
to provide that the assistance furnished under this chapter shall 
constitute a lien on any real estate owned by the recipient of such 
assistance. Chap. 117, Sec. 3, P. 499, Laws of Nebraska, 1939. In 1941, 
the Legislature again amended this act by striking out the provisions 
for a lien (Chap. 169, P. 669, Laws of Nebraska, 1941). In 1947 the act 
was again amended to restore the provisions relating to a lien on real 
estate of recipient, and the law as then amended is the law as it now 
stands. 


The law makes no provision for the foreclosure of these liens. 
There is no provision in the law for the collection from the recipient 
during the life of the recipient of any funds paid as assistance. The 
only method of obtaining a refund of asisstance money paid to a 
recipient which the statute provides is to file a claim against the estate 
of the deceased recipient and be paid from the assets of the estate. 


The law which we deem applicable to this situation is thus stated 
in 33 American Jurisprudence, page 433, Section 26. 


“A lien created by statute is limited in operation and extent 
by the terms of the statute, and can arise and be enforced jonly in 
the event and under the facts provided for in the statute;” etc. 


It seems clear to us that inasmuch as the claim for reimbursement 
of assistance funds cannot be asserted until after the death of the 
recipient, the lien securing such claim cannot be enforced by fore- 
closure or otherwise during the life of the recipient. 


February 23, 1951 
ASSISTANCE - COUNTY AND STATE 


Use of Administrative Funds for Relief Purposes 


REQUESTED BY: Neil C. Vandemoer, Director of Assistance, De- 
partment of Assistance and Child Welfare. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: It appears that there will be a considerable unex- 
pended balance in the administrative fund of the 
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State Assistance Fund at the end of the biennium, 
and there is a shortage of funds for relief purposes, 
due to increased food prices. May funds be drawn 
from the administrative fund for relief purposes 
prior to the end of the biennium? 


CONCLUSION: Yes, provided a sufficient amount is maintained 
in the fund at all times to meet expenses of 
administration. 


Section 68-310, R. R. S. 1943, provides: 
“(1) The State Assistance Fund shall be divided as follows: 


“(a) For salaries and expenses of state administration not 
more than three per cent thereof, one-third of which shall be 
available to assist needy counties for the expenses of county 
administration, as hereinafter provided in this section, and the un- 
expended balance, if any, shall revert to the State Assistance 
Fund;” ete. (Emphasis supplied). 


It will be noted that the statute does not require that three per 
cent of the State Assistance Fund shall be set aside for expenses of 
administration but merely that the amount which may be used for this 
purpose shall not exceed three per cent. The intent of the statute, 
we believe, is to authorize the expenditure of whatever amounts are 
necessary for administration purposes, not exceeding three per cent, 
and such part of three per cent as may not be needed to meet admin- 
istration purposes may be used at any time for payment of assistance 
grants without the necessity of waiting until the end of the biennium. 


February 24, 1951 
ASSISTANCE - COUNTY AND STATE 
Payment for Medical Care After Recipient Has Become Ineligible 


REQUESTED BY: Neil C. Vandemoer, Director of Assistance. 


OPINION BY: Clarence 8S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTION: A county authorized a recipient of Old Age Assis- 


tance to receive medical care. Medical care was 
furnished the recipient. Before a county warrant 
was issued in payment of the medical care it was 
discovered that the recipient was ineligible to re- 
eeive assistance. Is the county liable to the phy- 
sician for the medical care furnished by him to 
the recipient? 


CONCLUSION: No. 
Section 68-206.01, R. R. S. 1943, provides: 
“Expense for medical, surgical and hospital care may be 
allowed in addition to the grant but only if the expenditure is 
authorized by the county board before the expense is incurred 


a) 


and the charges made are approved by the county board after 
the services are supplied. * * *’ 


The granting of assistance for medical care does not create any 
contractual relation between the county and the physician rendering 
services to the recipient. The assistance is granted to the recipient for 
medical care but it is the recipient and not the county which contracts 
for such medical care. The law contemplates this and it is clearly 
indicated on the written authorization given by the county to the 
recipient. It is our opinion that the county is under no legal obliga- 
tion to approve and pay the claims of a physician, or “vendor” for 
medical care authorized to be furnished to a recipient of old age 
— who is subsequently discovered to be ineligible to receive 
assistance. 


February 26, 1951 
MOTOR VEHICLES 


Independently Controlled Electric Signal Stop Light on Vehicles 
Engaged in Interstate Commerce 


REQUESTED BY: Albert Pike II, County Attorney, Hebron, Ne- 
braska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 


QUESTION: Whether the electric signal stop lamp which is 
required by Section 39-724, R. S. 1943, as part of 
the equipment of carriers of passengers for hire, 
school buses, and of carriers of explosives and in- 
flammable liquids may be actuated by application 
of the service or foot brake. 


CONCLUSION: If the vehicle is in fact engaged in interstate com- 
merce, then federal rather than state regulations 
control, and in such case the stop lamp may be 
actuated by application of the service or foot 


brakes. 


Section 39-724, R. S. 1943, provides, so much of it as is pertinent, 
as follows: 


“Except at street railway grade crossings within a municipal- 
ity and at railway grade crossings where a flagman, police officer 
or a traffic-control signal directs traffic to proceed, the driver of 
any motor vehicle carrying passengers for hire, or any school bus 
carrying any school child, or any vehicle carrying explosive sub- 
stances or inflammable liquids as a cargo or a part of a cargo, 
before crossing at grade any track or tracks of a railroad, shall stop 
such vehicle within fifty feet but not less than ten feet from the 
nearest rail of such railroad, and while so stopped shall listen and 
look in both directions along such track for any approaching train 
and shall not proceed until he can do so safely; Provided, that all 
such vehicles shall be equipped with an electric signal stop lamp, 
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red in color, located on the rear of the vehicle, at a height of not 
less than forty-two inches nor more than sixty inches above the 
surface of the highway. This device shall be operated independ- 
ently by a control in the driver’s compartment of the vehicle, and 
shall be illuminated for a distance of not less than five hundred 
feet nor more than one thousand feet in advance of the point at 
which said vehicle is required to stop as provided in this 
section * * *.” 


The statute requires that the vehicles above mentioned, unlike all 
other motor vehicles, shall be brought to a full stop before crossing the 
right ef way of a railroad which intersects a public highway in the 
circumstances described. 


It is a fact of common knowledge that nearly all vehicles which 
are subject to the provisions of this section are equipped with air 
brakes. The operation of an air brake system is such that a contin- 
uous, sustained application of the brakes is not the usual method 
employed to bring a vehicle so equipped to a full stop. The actual 
operation or method is known in everyday speech as “chugging” or 
“lacing”. Thus, the stop lamp of a vehicle which is braked to an 
immobile position by “chugging” will not, if operation of its electric 
signal stop lamp is dependent upon pressure on the brake pedal, be 
lighted at all times as the vehicle is being brought to a full stop. The 
statute specifically requires that the signal stop lamp shall be illumi- 
nated. in effect, for the period of time the vehicle moves through a 
distance of not less than 500 feet nor more than 1000 feet from the 
point where the vehicle is to be brought to a full stop before crossing 
the right of way of a railroad. 


The statute says: “This device shall be operated independently _ 
by a control in the driver’s compartment of the vehicle.” An electri- 
cally controlled signal stop lamp which is illustrated only when 
pressure is applied to the brake pedal is not a signal lamp which is 
operated independently by a control in the driver’s compartment. 


Experience in night driving demonstrates that it is relatively a 
difficult matter for the operator of a motor vehicle which is following 
any vehicle of the kind specified in Section 39-724, to determine from 
an intermittent signal given by a lamp on such a vehicle that the 
vehicle is actually being, and is to be, brought to a full stop. A signal 
given intermittently, by the “chugging” method of braking a vehicle 
to an immobile position, merely gives notice that the brakes are being 
applied to decrease the speed, not that the brakes are being maples 
to bring the vehicle to a full stop. 


Only if it can be affirmed that the equipment requirement of the 
statute is in conflict with the regulations of the Interstate Commerce 
Commission issued in accordance with the provisions of the Motor 
Carriers’ Act, Title 49, Sections 301 et. seq., U. S. C. A. may we say 
that a carrier engaged in interstate commerce need not comply with 
so much of the statute as relates to the operation of the stop lamp. 


Section 194.4 of the regulations issued by the Interstate Com- 
merce Commission, relating to necessary parts and accessories, provides 
that on every bus or truck, whatever its size, there shall be at least 
one red tail lamp and one red or amber stop light. However, Section 
194.4 (1) provides; “Stop lights shall be actuated by application of the 
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service (foot) brakes * * *.” The reason for this requirement appears to 
be a recognition of the fact that a stop light which is actuated by the 
application of the foot brake is certain to be illuminated without 
necessity for the driver to reflect upon the matter, while in the case 
of a stop light controlled independently of the brake system, the 
operator is required to take thought to set the mechanism in operation. 
It would appear that there is a direct conflict between the statute 
and the regulation of the Interstate Commerce Commisison. In the 
circumstances the federal regulation is controlling, and in the case of 
a vehicle affected by the statute, but engaged in interstate commerce, 
although the operator is obliged to give the statutory signal, there need 
not be compliance with so much of the’ statute as relates to control 
of the operation of the stop light. Maurer v. Hamilton, 309 U. S. 598, 
84 L. ed. 969, 60 S. Ct. 726. 


February 26, 1951 
ASSESSMENTS 
Taxation; Property Tax Assessment 


REQUESTED BY: Byron W. Reed, County Attorney, Columbus, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: Whether a tax levy on real property no longer 
existing due to destruction by fire is an erroneous 
assessment and correctable under the provisions 
of Sec. 77-519, R. R. S. 1943? 


CONCLUSION: Yes. 


You inquire as to the proper method, if any, of correcting an in- 
equitable tax levy. 


Sec. 77-519, R. R. S. 1943, says as follows: 


“The county clerk of any county may correct the tax list 
before the tax is paid, in case of clerical errors, and the county 
clerk of any county, with the approval of the county board of any 
county, may correct the tax list before the tax is paid in case of 
erroneous assessments; Provided, in counties having a population 
of more than sixty-five hundred inhabitants, the county assessor 
may correct the tax list before the tax is paid, in the case of 
clerical errors; and the county assessor of said counties may 
correct ihe tax list before the tax is paid in case of erroneous 
assessments in said counties. In making such corrections a record 
shall be kept of the same in the back part of the tax list, showing 
all additions and reductions, the amount of tax added or reduced, 
with the reason therefor, and the page upon which such change 
was made. All changes shall be made in red ink, drawing a line 
through the original, or erroneous figures, but not erasing the 
same.” 


With this statute in mind we repeat, in brief, your problem. It 
concerns a tax on town property upon which there had been a flour 
mill. The mill burned to the ground in 1918, but taxes were levied 
at the same valuation until 1926. Only the taxes from 1918 to 1921 
have been paid and someone now desires to pay all the back taxes. 
The excessive taxes paid from 1918 to 1921 are not recoverable as 
there has been no compliance with the necessary procedures outlined 
in Sections 77-1729 to 77-1735, R. R. S. 1943. The taxes levied, but not 
yet paid, for the period from 1921 to 1926 are, however, eligible for 
correction under the provisions of the statute already quoted. This 
conclusion is based on the scope attributed by legal interpretation to 
the statutory language “erroneous assessment.” ~ 


In Ritchie Grocer Co. v. City of Texarkana, 30 S. W. (2d) 213, 182 
Ark. 137, the court was concerned with the scope of the statutory 
words, “erroneous assessment.” They said: 


“If appellant had listed notes, credits, and accounts with the 
assessor which it did not own or control, then the assessment 
would have been erroneous.” 


In your instance a flour mill was listed with the assessor which 
the taxpayer did not own or control. This flour mill didn’t even exist. 


Often courts have included as erroneous assessments those which 
are inequitable. State v. Shull, 286 P. 891, 142 Okla. 293; Huston v. 
Curtis Cos., Inc. 16 P. 2d 874, 160 Okla. 216; People v. Molloy, 54 N. Y. 
S. 1084. Unquestionably the tax in your case is inequitable.’ 


In Wasena Housing Corp. v. Levay, 52 A. 2d 903, 188 Md. 383, the 
Maryland Court indicated the wide boundaries which encompass lan- 
guage such as we are concerned with here. They said: 


““Erroneous’, within statute providing that only basis for 
refund of taxes is a claim that assessment was ‘erroneous’ or 
excessive is broad enough to cover all types of error, including 
those that may invalidate an assessment or render it void.” 


These above mentioned authorities allow us to fit your situation 
within the confines of Sec. 77-519, and thus, since the population of 
your county exceeds sixty-five hundred, it is only necessary for the 
county assessor to correct the tax list, eliminating the amount assessed 
against the nonexistent flour mill. 


We are also influenced by the thought that our legislature intend- 
ed a situation such as you’ve presented to be easily remedied, and 
without this statute the course of correction would, under Sec. 77-1735, 
R. R. S. 1948, be more difficult and would, it seems, involve unneces- 
sary effort. 


February 27, 1951 
TAXATION 


Collection in Cases of Removal of Person and 
Property From the State 


|e 


REQUESTED BY: Mr. Jack H. Hendrix, County Attorney, Trenton, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 


QUESTION: What remedies are available for collection of taxes 
levied upon personal property where removal 
from state of taxpayer and property occurs sub- 
sequent to March 10 and prior to day tax is levied, 
subsequent to levy of tax but prior to day tax is 
due, and subsequent to tax due date but prior to 
delinquent dates? 


CONCLUSION: Where personal property of taxpayer has not been 
seized by legal process at the instigation of a 
creditor, so as to permit acceleration of due date 
of taxes, then action at law is the only remedy: 
however, if personal services of summons cannot 
be had in this state, then no action can be main- 
tained to recover the taxes. 


Our opinion of April 30, 1948, Report of Attorney General, 1947- 
1948, page 509, to the tax commisisoner affirmed that in every case 
where a taxpayer removes from the state prior to the day the tax 
levied on personal property becomes due or delinquent, taking with 
him or having disposed of his property, there is no remedy other than 
an action at. law prosecuted pursuant to Section 77-1772, R. S. 1943 
after return of an uncollected distress warrant which does not issue 
until after delinquency date. Sections 77-1213 and 77-1214, R. S. 
1943 were held to be applicable only in cases where property has been 
seized by legal process issued at the instigation of a creditor. 


We do not find any statutory provision for acceleration of the 
due or delinquency date of personal property taxes where the taxpayer 
does remove, or intends to remove, himself and his property from the 
state. Where a taxpayer so removes at any time prior to a delinquency 
date, or if he has paid the first half of the taxes and removes prior to 
the second delinquency date, then, upon issuance in due time and 
the return uncollected of a distress warrant, the ground for an action 
at law is established. 


It is settled law in the majority of the states that no suit may be 
maintained in the courts of another jurisdiction to recover taxes 
levied against the taxpayer. 51 Am. Jur. 993; 65 A. L. R. 1360; see, 
however, State ex rel. Oklahoma Tax Commission v. Rodgers, 238 
Mo. App. 1115, 193 S. W. 2d 919, 165 A. L. R. 785 where the minority 
view is stated. Likewise it is settled law that no valid judgment may 
be recovered against a nonresident defendant in an action in personam 
by service upon him of process outside the state of the court’s juris- 
diction, where the defendant has not entered his appearance or con- 
sented, in fact or in law, to a substituted service. Old Wayne Mutual 
Life Association v. McDonough, 204 U. 8. 8, 51 L. ed. 345, 27 Sup. Ct. 
236. 

Section 77-1722, which must be interpreted as authorizing an 
action in personam, is useful, therefore, only in a case where service 
of process can be accomplished in this state, either upon the person of 
the taxpayer or upon a statutory agent designated by law for sub- 
stituted service. 


i 


That a corporation or a partnership which comes into this state 
to perform a construction contract, under such circumstances that 
performance will require the making of subsidiary contracts and the 
doing of various acts by its agents and employees, is doing business 
in the state would appear to be settled by Pitzer v. Stifel, Nicolaus 
and Coa., 143 Neb. 394, 9 N. W. 2d 495. Such a partnership is bound to 
comply with Section 67-101, R. R. S. 1943 and such a corporation with 
Section 21-1201, R. 5S. 1943. Penal Sections are 67-105, R. R. S. 1943 
and 21-1206, R. S. 1943, 


While there is no statutory authority for substituted service in the 
case of a partnership, Flexner v. Forson, 248 U. S. 289, 63 L. ed. 250, 
39 Sup. Ct. 97, there is in the case of a foreign corporation and service 
of process upon the Secretary of State may be accomplished notwith- 
standing the corporation may have failed to comply with Section 21- 
1201 and that it may have withdrawn from the state. Yoder v. Nu- 
Enamel Corporation, 149 Neb. 585, 300 N. W. 840. 


Hoover v. Engles, 63 Neb. 688, 88 N. W. 869, an action by a county 
treasurer to recover judgment for delinquent personal taxes, was 
brought in the district court but the statute in force at that time 
directed that the action be instituted in the district court and provided 
that costs should follow the judgment without regard to the amount 
of said judgment. We are of the opinion, in view of the language of 
Section 77-1722, where the amount of the taxes is less than $200 that 
the action should be commenced, if a county board so directs, in the 
justice court and judgment be transcripted to the district court. 
Where the amount involved justifies the expense, then a suit upon 
such a judgment may be instituted in the courts of other states. Mil- 
waukee v. M. E. White Co., 296 U. S. 268, 80 L. ed. 220, 56 S. Ct. 229, 
165 A. L. R. 804 


February 28, 1951 
TAXATION 


Revenue and Taxation: Public Funds; Investment of City 
Bond Sinking Funds in City Warrants 


REQUESTED BY: John H. Keriakedes, County Attorney, Sheridan 
County, Rushville, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 


QUESTION: Whether a county treasurer may properly invest 
city’s bond sinking funds in city’s registered 
warrents? 


CONCLUSION: Yes. 


Sections 77-2335, 77-2336, 77-2337 and 77-2341, R. R. S. 1943, are 
the governing sections. It will be noted that section 77-2336, after 
authorizing the county board to fix and prescribe and enter of record 
general directions to the county treasurer as to funds to be invested, 
provides as follows: 
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“+ * * Not more than fifty per cent of the money so collected 
on any given sinking fund shall be so invested in warrants at any 
given time When practicable, the warrants drawn by any given 
authority shall be provided for from the sinking funds belonging 
to the organization issuing such warrant, and of such provisions 
the county board shall give the treasurer notice.” 


Section 77-2337 appears to be more directly concerned with city 
sinking funds in the hands of the city treasurer, rather than with city 
sinking funds in the hands of the county treasurer, for it may be 
assumed that revenues derived by a city from its proprietary enter- 
prises may be in the hands of the city treasurer being held for 
retirement of revenue bonds. 


Section 77-2341 derives from H. R. 350, Laws of Nebraska, 1931, 
at page 411. Section 1 of that bill is now Section 77-2341 (as amended 
by L. B. 70, Laws of Nebraska 1943, page 624), and Section 2, which 
was originally Section 77-2529, C. S. Supp. 1941, was omitted from the 
1943 revision of the statutes. 


Examination of the title of H. R. 350 and of Section 77-2529, C. S. 
Supp. 1941, discloses that the Legislature intended that Section 77- 
2341 should be construed as cumulative and supplementary to all other 
statutes relating to investment of sinking funds. We are of the opinion 
therefore, that Section 77-2341 is not a special statute which controls 
the above-mentioned Sections, but rather that it is intended to operate, 
for example, where there are no warrants in which to invest, and in 
such circumstances to restrict the investment of sinking funds to the 
class of securities is mentioned in Section 72-202, R. R. 5. 1943. 


Maren 2, 1951 
INSURANCE COMPANIES 
Companies Subject to Regulation by Insurance Department 


REQUESTED BY: Bernard R. Stone, Director of Insurance Depart- 
ment of Insurance, State Capitol, Lincoln, Ne- 


braska. 

OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Assistant Attorney Gen- 
eral. 

QUESTION: 1. Is the Catholic Mutual Relief Society a de 


facto insurance company under the laws of the 
State of Nebraska? 

2. Is the aforesaid Society subject to the Insur- 
ance laws of the State of Nebraska as adminis- 
tered by the Director of Insurance? 


CONCLUSION: On the basis of the facts submitted, both ques- 
tions are answered in the affirmative. 


In order to analyze the situation presented by your request, it is 
necessary that we first set out the available facts. These will be set out 


in the form of extracts from the materials submitted in connection with 
your letter. 


The Catholic Mutual Relief Society of America, incorporated, was 
incorporated under the laws of Nebraska on March 28, 1899. We quote 
from its articles of association: 


“ARTICLE” II 


“The object of this Society is to extend relief to its mem- 
bers in any misfortune or calamity in the judgment of its Board of 
Trustees entitling the members to aid; also to assist, upon appli- 
cation, in negotiating loans on churches or church property; to 
furnish plans and specifications for new churches and, in general, 
to promote any effort for the temporal good of the church.” 


“ARTICLE IV 


“Contributions of money to the objects and purposes of this 
Society from any diocese or religious order of men and women, 
shall, if so desired by the Ordinary of such diocese or the Superior 
of such religious order, constitute such Ordinary or Superior a 
member of this Society without further action; and such member- 
ship shall continue as long as such contributions shall be received 
from such diocese or religious order; and all such Ordinaries and 
Superiors shall comprise the membership of this Society. Upon 
failure of any diocese or religious order to so contribute to this 
Society for a period of six months after the termination of any bus- 
iness with this Society in which such diocese or order may have be- 
come interested by reason of previous contributions, the mem- 
bership in this Society of the Ordinary or Superior, as the case 
may be, of the Diocese or Order so failing, shall ipso facto term- 
inate.” 


In order to obtain a clearer conception of the work of the Soci- 
ety, its organization, and the basis for its claim of exemption from reg- 
ulation as an insurance company, we next quote at length from a letter 
written on June 6, 1917, by the late Arthur F. Mullen to the then 
Commissioner of Insurance: ; 


“The object of the society, according to its charter, is to ex- 
tend relief to its members in any misfortune or calamity that may, 
in the judgment of the board of trustees of such society, entitle 
such members to relief; * * *. The membership is limited to eccle- 
siastics of the Roman Catholic Church and to members of the 
religious Orders of the same. ***. 


“The only apparent means of raising money seems to be by 
donations, and while in many instances relief is granted out of 
the funds of the Society, to parishes whose priests may not be 
members and while the funds of the society may often be used in 
building a church or buyng books for school or in other suitable 
ways aiding the church materially, it is still a fact that a large 
portion of the business of this society is in arranging for a spe- 
cific indemnity against fire or other casualty upon the buildings 
and property of the Catholic church and the various religious or- 
ders thereof throughout the country, and the proceeding is ev- 
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idenced by a Relief Certificate, which is issued by the society up- 
on the payment to the society of a certain donation. The Certifi- 
cates, of course, are issued to members of the society only, and 
these.members hold the title of the property described in these 
Certificates in trust for the church or some religious orders. 
In case of any damage to the property by fire or tornado, the same 
is adjusted, and the amount is paid by the Relief Society. 


“The Society issues to its members instruments called 
‘Relief Certificates’; it receives certain sums of money upon these 
Certificates, which are called ‘Donations.’ These Certificates 
state that the person named therein is entitled to relief, if needed, 
for the church property describing it, as set forth in the consti- 
tution and by-laws of the Society. It is not stated that relief will be 
granted in case of damage by fire or tornado only, but such in fact 
is the understanding of the parties; there being two kinds of cer- 
tificates, one being understood to indemnify against fire and the 
other against wind. It might be claimed that this transaction was 
to all intents and purposes insurance; the Relief Certificate to be 
nothing more nor less than an insurance policy, and the amount 
paid to the society, though called a ‘donation’ to be in substance 
the premium of the policy. Ordinarily this claim would be true, 
and the business as above outlined would be insurance, in every 
sense of the word, and be subject to State Supervision and control 
under the laws of the various States enacted for that purpose. 
But this business is confined solely to the property of the Roman 
Catholic Church and is conducted by the Roman Catholic Church 
that purpose, the receipts of which society go into a general fund, 
through a body of its ecclesiastics organized into a society for 
no portion of which can be appropriated except for church pur- 
poses and no portion of which can be declared as dividends or used 
in any manner whatever for the personal benefit of any of the mem- 
bers of the society; there is an organic unity in the ownership of 
the property protected, and the members and officers of the so- 
ciety, by reason of their membership in the body owning the 
property, have such a community of interests therein as to sharp- 
ly distinguish the business carried on by this society from the bus- 
iness of any insurance company or association or combination of 
individuals for the purpose of insurance. 


“For the full understanding of the relations of the Relief 
Society and its members to the church some discussion of the 
legal position of the church and its property would be of assis- 
tance. Our constitutions, both state and federal, contain provi- 
sions guaranteeing religious freedom. These are construed to pro- 
tect from interference by the State not only the religious faith of 
the individual, but his membership in the church, and the rites and 
discipline which may be adopted. It follows necessarily that the 
church is, in the interpretation and administration of its own doc- 
trines and laws and in enforcement of its discipline upon its 
members, absolutely independent of the Civil Power. Over the 
governing bodies and the courts of the church, therefore, the 
Civil Courts possess no authority and can exercise no jurisdiction.” 


We next quote from statements of fact appearing in a brief sub- 
mitted by Robert H. Rydman, Departmental Attorney of the Nebras- 
ka Department of Insurance: 
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“ *** The organization enters into contracts of insurance 
with its members, which contracts are called ‘Relief Certificates.’ 
No effort to recite the provisions of the New York Standard form 
is made, but the Certificates are issued for donations or rates 
which are dependent on the size, location and construction of the 
property involved. As a matter of fact, the Nebraska Inspec- 
tion Bureau data is used to determine the size of such donation 
or rate. These rate schedules may, however, vary in some in- 
stances. Even though a definite promise to pay is not incorporat- 
ed within the terms of the Relief Certificate, as a matter of fact, 
all losses throughout the history of the Society have been paid 
according to the Manager or Secretary. Therefore, the use of 
terms such as ‘Relief Certificate,’ ‘donations’ and the failure to 
include in definite language a promise to pay does not defeat 
the fact that it is a contract of insurance and that the ‘donations’ 
are in fact rates systematically devised and for better than fifty 
years, payment has been uniformly made. 


“Various factual operative procedures are indicative of the 
Society’s positive position in the Insurance World. A study of 
the files and discussions with some of the individuals has con- 
vinced this writer of the fact. Without attempting to detail such 
information, it should be pointed out that such Certificates as are 
used have been offered to mortgagors as evidence of insurance. 
Fire Engineers are frequently employed to determine the ‘dona- 
tion’ to be made on out-of-state risks. Reserves are kept and 
other office procedures and accounting customs peculiar to in- 
surance company operations are used. * * *” 


Also appearing in the file submitted is the Sixtieth Annual Fi- 
nancial Statement of the Society, in which it appears that as of De- 
cember 31, 1948, the Society had paid a total of $4,633,268.86 in loss- 
es to its members since its organization, and of this amount $1,152,185.33 
appears to have been paid directly from the Society’s funds as a re- 
sult of direct obligations on its Relief Certificates, with the balance 
being paid out of reinsurance “secured by Society to implement the 
discharge of its relief obligations to its members.” The Relief Cer- 
tificate issued by the Society contains this statement: “This Certifi- 
cate is not an insurance policy or in lieu of a policy; but a receipt 
from the Catholic Mutual Relief Society for money used in the 
purchase of an insurance contract held by the said Society for the 
protection of the property as mentioned in this Certificate.” 


Having summarized the facts presented, we turn next to a 
consideration of applicable Nebraska statutes dealing with the reg- 
ulation of insurance companies. 


We first cite the title of the 1913 regulatory act: “An act to pro- 
vide for the organization and government of insurance companies 
and to regulate, supervise and control the business of insurance in 
Nebraska, * * *” (Laws, 1913, Chap. 154, p. 393). Next are quotations 
from applicable sections of the statutes (R. S. 1943): 


“44-101. Within the intent of this chapter, the business of 
apportioning and distributing losses arising from specified causes 
among all those who apply and are accepted to receive the ben- 
efits of such service, is public in character. * * *” 


“44-104. The Department of Insurance shall have general 
supervision, control and regulation of insurance companies, as- 
ies weg ra societies, and the business of insurance in Ne- 

raska, a 


“44-303. No Insurance company shall transact any insur- 
ance business in this state unless it has received a certificate of 
authority from the Department of Insurance to do so. ***.” 


“44-302. All domestic insurance companies, and all insur- 
ance agents, solicitors, brokers, surveyors or adjusters doing busi- 
ness in this state, and all insurance business transacted in whole 
or in part within or outside this state, the subject and matter of 
which is located wholly or in part of this state, shall be subject 
to and be governed by this chapter * * *.” 


“44-102. ‘Insurance’ is a contract whereby one party, called 
the ‘insurer’, for a consideration, undertakes to pay money or 
its equivalent, or to do an act valuable to another party, called 
the ‘insured’, or to his ‘beneficiary’, upon the happening of the 
hazard or peril insured against whereby the party insured or his 
beneficiary suffers loss or injury.” 


“44-103. (1) The terms ‘company’, ‘corporation’, ‘insurance 
company’, or ‘insurance corporations’, unless the context other- 
wise requires, includes all corporations, associations, partnerships 
or individuals engaged as insurers in the business of insurance. 


“(9) ‘broker’ or ‘insurance broker’ is any person, co-partner- 
ship or corporation, who for compensation, not being an appoint- 
ed agent for the company in which insurance or reinsurance is ef- 
fected, acts or aids in any manner in negotiating contracts for in- 
surance or reinsurance or placing risks or effecting insurance or 
reinsurance for a party other than himself or itself.” 


We think it abundantly clear from the foregoing quotations that 
it was the legislative intent to regulate all phases of the insurance 
business, and to provide for the supervision of all who engage in that 
business. And on the basis of the facts submitted, we do not find 
that the Legislature has made any statutory exceptions which would 
exclude the subject company from regulation. In the past, exemp- 
tion has been urged by the Society on religious grounds, but the reg- 
ulatory statutes provide for no such exemption, and, therefore, an 
exemption based upon those grounds could only arise if the regula- 
tory statutes were deemed unconstitutional to the extent in which 
they sought to regulate corporations similar to the Society. 


The cases cited in the brief submitted by the Society some years 
ago do not support a finding that such statutes are unconstitutional, 
nor have we been able to find any cases which would indicate that 
such regulations contravene the provisions of Section 4, Article I of 
the Nebraska Constitution, or of the First and Fourteenth Amend- 
ments to the Constitution of the United States. The constitutional 
proscription extends only to attempts to regulate beliefs, and does 
not extend to the regulation of acts which are in no way related to 
the expression or profession of religious beliefs. Enactment of reg- 
ulatory statutes affecting all who engage in the insurance business 
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would appear to be a legitimate exercise of the police power on the 
part of the state legislatures. 


There is a contention by the Society that, “the sweep of the doc- 
trine of Church and State requires no interposition of the State in 
Church affairs as by licensing or other forms of regulation. “The 
first answer to this proposition is, of course, that the State is not seek- 
ing to regulate Church affairs, religious practices, or religious views; 
the laws are intended to regulate the insurance business and all those 
who seek to engage in that business. Obviously it is not a tenet of 
any religious doctrine that the church or its members engage in the 
insurance business, so it is difficult to conclude that regulation of 
such business would in any way interfere with the exercise of a par- 
ticular religion. It may also be pointed out that the case cited can 
hardly be said to support the proposition advanced. (Knowlton v. 
Baumhover, 166 N. W. 202, 182 Ia. 691.) Among other statements the 
Iowa Court had this to say: 


“*** To that end it is fundamental that the law itself shall 
be free from all taint of discrimination, and that the state shall be 
watchful to forbid the use or abuse of any of its functions, pow- 
ers, or privileges in the interest of any church or creed. * * *.” 


A further contention by the Society states that, “The exemption 
of religious Societies from the operation of Insurance Laws works 
no discrimination as against other and ordinary insurers.” The cases 
cited in support of the proposition relate to statutory exemptions, 
but it is not within the province of this opinion to examine into the 
constitutionality of such statutory exemptions. 


It is recognized that the object of the Society is benevolent, but 
the object of the business carried on by the Society, as distinguished 
from the object or purpose of the corporate society, appears to be 
to provide insurance protection for its members. For example, al- 
though the Society has in the past given relief in cases where the 
particular risk was not covered by a “Relief Cerificate” issued by 
the Society, it appears that the funds for such extraordinary relief 
came from the accumulated funds of the Society rather than from 
special solicitations for donations; that is, the extraordinary relief 
was in effect handled in the same manner that any corporation would 
make a charitable contribution out of earnings or net profit. Under 
such circumstances it would be difficult to conclude that those cases 
denying to civil authorities the right to interfere with the collection 
of funds for religious purposes, have any application to the present 
situation. 


That the courts will interfere under certain circumstances, al- 
though religious groups may be involved, is demonstrated by the case 
of Parish of the Immaculate Conception. v. Murphy, 89 Neb. 524, 131 
N. W. 946, in which the Catholic Church successfully sought the in- 
tervention and aid of the civil law in protecting a property right, 
and in which our court said: “The courts of the American Union are 
a unit in refusing to coerce any individual to worship according to 
any faith or creed or to worship at all, but they do not refuse to 
protect property rights because they may thereby interfere with 
the religious convictions of some individual or aggregation of in- 
dividuals.” 
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In our opinion it would not be sufficient for the Department of 
Insurance to fail to carry out its regulatory functions on the ground 
that the Department felt that the statutes might be unconstitutional 
= porto our Court stated in Van Horn v. State, 46 Neb. 62, 64 


“But the courts themselves will enforce a statute unless it 
is clearly repugnant to the constitution, and in discharging the 
functions of their offices ministerial officers should, of course, 
exercise the greatest caution on such questions. A doubt as to 
the validity of a statute would not justify them in disregarding 
it. The peace of the community, the orderly conduct of gov- 
ernment, require that only in clear cases of unconstitutionality 
should they refuse obedience to legislative acts.” 


. In view of the above, it is clear that under the Nebraska statutes 
as they now exist, the only question to be determined by the Depart- 
ment of Insurance is whether or not a company or association is en- 
gaged in the insurance business. That is a question of fact, to be de- 
cided in accordance with legal principles which are quite well es- 
tablished and with which you are no doubt familiar. A partial state- 
ment of these principles appears in 29 Am. Jur., Section 4, and we 
quote them here for convenience: 


“Whether a corporation or association is engaged in the in- 
surance business must be determined by the particular objects 
which it has in view, and not by abstract declarations of general 
purposes; the business which the organization is actually carrying 
on, rather than the mere form of the organization, is the test for 
determining whether it is carrying on an insurance business. The 
name by which a company or association, or its certificates or 
policies, are designated is not determinative of the question 
whether the organization is an insurance company or associa- 
tion or its contracts are in the nature of insurance policies. It 
is immaterial, or at least not controlling, that the term ‘insurance’ 
nowhere appears in the contract the nature of which is to be 
determined; indeed, the fact that it states that it is not an insur- 
ance policy is not conclusive, and a company may be found to 
be engaged in an insurance business even though it expressly 
disclaims any intention to sell insurance. The terms or mode 
of payment of the consideration are not determinative of the 
question whether the contract is one of insurance. The nature 
of a contract as one of insurance depends upon its contents and 
the true character of the contract actually entered into or issued— 
that is to say, whether a contract is one of insurance is to be de- 
termined by a consideration of the real character of the promise 
or of the act to be performed, and by a consideration of the ex- 
act nature of the agreement in the light of the occurrence, con- 
tingency, or circumstances under which the performance becomes 
requisite.” (See also State v. Spalding, 166 Minn. 167, 207 N. W. 
317; State v. N. W. Mutual Live Stock Assn., 16 Neb. 549, 20 
N. W. 852; State v. Farmers & Mech. Mut. Ben. Assn., 18 Neb. 
276, 25 N. W. 81; Bankers Life v. Robbins, 55 Neb. 117. 


In summary, and in conclusion, it is our opinion that the Ne- 
braska insurance regulatory statutes are not uncontitutional on relig- 
ious grounds in the manner in which they would apply to the business 
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carried on by the subject corporation; and that upon the basis of the 
facts submitted to this office, the Society is engaged in the insur- 
ance business and subject to regulation under the appropriate Nebras- 
ka statutes. In view of the importance of the matter, the Department 
of Insurance should of course satisfy itself that all of the material 
facts are at hand. 


March 2, 1951 
LIQUOR LICENSES AND SALES 
Sale of Liquor by Manufacturer or Wholesaler Direct to Consumer 


REQUESTED BY Nebraska Liquor Control Commission, 
Marcus L. Poteet, Chairman. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTIONS: 1. Can a wholesaler sell liquor directly to a 
consumer? 


2. Can a wholesaler put a salesman in the field 
to take orders from consumers and sell liquor 
through a retailer to the consumer? 


3. May a wholesaler sell liquor to a retailer and 
and then put a salesman out to contact the con- 
sumer and make the sales to the consumer for the 
retailer? 


4. Can a vintner or liquor distiller put a sales- 
man in the field to contact customers and make 
sales for a retailer to whom the wholesaler makes 
the sale? 


5. Can a retailer ship liquor inside Nebraska to 
to a consumer outside his licensed territory if 
he receives the pay in advance? 


CONCLUSIONS: 1. No. 


2. No. 
3. No. 
4, No. 
5. No. 


Your letter of inquiry contains a copy of a report from one of your 
inspectors in which he states that a certain firm of liquor distributors 
in Chicago has salesmen in Nebraska making direct contact with pri- 
vate individuals who are not licensees and selling them liquors which 
are billed to them through local retail licensees. The series of ques- 
tions you ask arises from the situation disclosed by this report. I shall 
consider your questions in the order above presented. 
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1. Your first inquire if a liquor wholesaler may sell liquor di- 
rectly to a consumer. The answer, of course, is that he may not. 
. Sections 53-123.02 and 53-123.03, R. S. Supp. 1949, specifically provide: 
that the holder of an alcoholic liquor distributor’s license or a beer 
distributor’s license may sell alcoholic liquors and beer to licensees in 
this state and to such persons without the state as may be permitted 
by law. Only the holder of a retailer’s license may sell liquor direct- 
ly to the consumer. Section 53-123.04, R. S. Supp. 1949. 


Section 53-171, R. S. 1943, prohibits the holder of a distributor’s 
license from receiving a retailer’s license. Section 53-176, R. S. 1943 
forbids the sale or delivery by a manufacturer, distributor or whole- 
saler of any package containing alcoholic liquor to any person not au- 
thorized to receive it under the provisions of the act. The law is quite 
clear that a liquor wholesaler may sell only to a licensed liquor dealer. 


2. You inquire if a wholesaler may put a salesman in the field 
to take orders from consumers and sell to them through a licensed re- 
tailer? Such practice would be a mere subterfuge to evade the law, 
and is illegal. Even the retailer may not put out salesmen to sell li- 
quors to the consumer, as he cannot sell except on the licensed premises. 
If the wholesaler undertakes to furnish salesmen for the benefit of 
the retailer he is violating section 53-168, R. S. 1943 which forbids a 
wholesaler to furnish to a retailer or a retailer to receive from a 
wholesaler anything of value. This question must be answered in 
the negative. 


3. You inquire if a wholesaler may sell liquor te a retailer and 
then put a salesman out to contact the consumer and make the sales 
to the consumer for the retailer? The answer is that he may not, for 
he same reasons given in paragraph 2 above. 


4. You inquire if a vintner or liquor distiller may put a sales- 
an in the field to contact customers and make sales for a retailer to 
hom the wholesaler makes the sale? The answer is no. Such prac- 

tice would be furnishing the retailer with something of value in vi- 
lation of section 53-168, R. S. 1943. 


5. You inquire if a retailer may ship liquor inside Nebraska to a 
consumer outside his licensed territory if he receives the pay in ad- 
vance. 


The holder of a retailer’s license may seil alcoholic liquors, in- 
cluding beer, only in the premises specified in his license. Section 53- 
123.04, R. S. Supp. 1949. A sale which requires the seller to deliver 
the goods to the buyer, or at a particular place is not consumated, 
and the property does not pass to the buyer, until it has been de- 
livered by the seller at the place specified. Section 69-419, Rule 5. R. 
R. S. 1943. Hence, in the cases presened by your question, the sale 
would not be made on the licensed premises but at some point out 
ide the state, which is prohibited by law. The holder of the retailer’s 
license must deliver the liquor to the purchaser, or to his agent, on 
the licensed premises regardless of whether he is paid in advance or 
not. Your 5th question must, therefore, be answered in the negative. 


March 3, 1951 
LICENSES 
Misrepresentation of Age in Application for Marriage License 


REQUESTED BY: Robert L. Haines, County Attorney, Buffalo Co- 
county, Kearney, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Bert L. Overcash, Assistant Attorney General. 


QUESTION: May parents be prosecuted for perjury by 
reason of false statements filed with the County 
Judge consenting to the marriage of minor 
children when the children are actually below 
the minimum age required for marriage? 


CONCLUSION: No. 


The perjury statute applies where in a judicial proceeding 
or “other matter” an “oath or affirmation is required”. R. S. Neb. 
1943, section 28-701. 


In the case referred to by you the parents’ affidavit stated in 
the case of the boy that he was 18 years of age and in the case of 
the girl that she was 16 years of age whereas both children were 
actually a year under the age stated and were not of the minimum 
age required by law to marry. R. S. Neb. 1943, section 42-102 
(fixing a minimum age for boy of 18 years and a minimum age 
for girl of 16 years). 


The affidavit of the parents was filed under section 42-105, 
R. S. Neb. 1943 as amended in 1945, which reads as follows: 


“When either party is a minor, no license shall be granted 
without the written consent under oath of: (1) Either one of 
the parents of such minor, if the parents are living together; 
(2) the parent having the legal custody of such minor, if the 
parents are living separate and apart from each other; (3) 
the surviving parent if one of the parents of such minor is 
deceased, or (4) the guardian or person under whose care 
and government such minor may be, if both parents of such 
guardian or person has the legal and actual custody of such 
minor. The county judge shall be justified in issuing the 
license, without further proof, upon an affidavit setting forth 
the facts with reference to the conditions above specified 
and giving consent to the marriage signed by the person 
authorized to give written consent under such circumstances.” 


The facts contained in the section quoted which must be 
verified by oath do not include the exact age of the minor 
children. Therefore under well settled rules of criminal statute 
construction there would seem to be no basis in this case for 
invoking the perjury statute by reason of the statements made 
as to age. See 48 C. J. 842, 41 A. J. p. 14, 101 A. L. R. 1265. 


The statutes also provide in section 42-106, R. S. Neb. that 
when application is made for a license the County Judge “shall 
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upon the granting of such license state therein * * their respective 
ages*”’. 


The next section 42-107 states: 


“Tf, on such testimony being given, it shall appear that 
either of the parties is legally incompetent to enter into such 
contract, or that there is any impediment in the way, or, if 
either party is a minor and the consent mentioned in section 
42-105 shall not be given, the judge shall refuse to grant a 
license.” 


The section just quoted standing alone contains an implication 
that the County Judge might take testimony of applicants or 
other persons in connection with the granting of a marriage license. 
This however is not now provided for in the previous section 
42-106 above described which contains no such authority with 
reference to the application. 


The history of the first-mentioned section, 42-106, shows that 
when adopted as a part of our general laws in 1866 (R. S. p. 254) 
this section did authorize the County Judge to take the testimony 
of the applicants and other persons. The section then read that 
the County Judge shall “by the testimony of some competent 
witness or of the applicant ascertain” the facts required to be set 
forth in the license. The Legislature in 1869 (p 167) amended this 
section to exclude the foregoing language, and thereby manifested 
an intention to not give the County Judge authority to take the 
testimony of applicant and others when getting a marriage license. 
There would therefore seem to be no possibility of prosecuting 
persons for perjury for false testimony in such a matter, since 
there is no provision in law for such testimony at this time. 


We know of no other statute besides the perjury statute that 
could be considered in this situation. 


March 6, 1951 
MOTOR VEHICLES 
Certificate of Title; Determination of Residence of Applicant 


REQUESTED BY: Owen J. Boyles, Assistant Director, Department 
of Roads & Irrigation. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 
QUESTION: Whether a certificate of title to a motor vehicle 


must be issued, upon execution under oath of 
the statutorily prescribed application, to an 
application, to an applicant who claims a_ re- 
sidence in Nebraska and is in attendance as a 
student at a university or college, having come 
from outside the state? 


CONCLUSION: Yes. 


Section 60-114, R. S. 1943 prescribes certain details which shall 
compose an application for a certificate of title to a motor vehicle, 
requires the applicant to state that he is a resident of Nebraska, and 
the applicant is obliged to swear to the truth of his statements in 
the application before a notary public. Section 60-117, R. S. 1943 
provides a penalty for the making of any false statement in such 
an application. 


Section 60-106, R. S. 1943, relating to the duties of a county 
clerk in respect of applications for and certificates of title to motor 
vehicles, provides, so much of it as is pertinent, as follows: 


“*** The county clerk shall use reasonable diligence in 
ascertaining whether or not the facts in such application are 
true by checking the application and documents accompanying 
the same with the records of motor vehicles in his office; and 
if satisfied that the applicant is the owner of such motor 
vehicle and that the application is in the proper form, the 
county clerk shall issue a certificate of title, over his signature and 
sealed with his seal, but not otherwise * * *.” (Emphasis supplied) 


It will be noted that the duty of the county clerk is to satisfy 
himself that the applicant is the owner of the vehicle, and the clerk 
is to ascertain from “the records of motor vehicles in his office” 
whether the facts set forth in the application are true. Beyond that 
search the clerk is not required to go and need not do so unless it 
is palpably plain that the applicant has sworn falsely. See Securities 
Credit Corp. v. Pindell, 153 Neb. 298, 44 N. W. 2d 501, where the 
court has construed the above quoted language. 


Where the applicant swears that he is a resident of Nebraska, 
then it is plain, since whether a person is a resident of the state 
is a matter of intention, manifested in part by the removal of his 
person, family and property to and acquiring a place to reside in 
the state, that county clerk ordinarily cannot test the truth of the 
applicant’s sworn statement in that respect without making an 
investigation and inquiries outside his office. This a county clerk 
is not directed by the statute to do. 


We do not say that a county clerk may not make such an 
investigation where he has reasonable ground for belief that an appli- 
cant has sworn falsely, but in the case of an applicant who is a 
student at a university or college in Nebraska it is settled that he 
may acquire residence in this state, it being wholly an immaterial 
matter that he is “uncertain as to (his) course upon graduation and 
therefore (has) no particular future residence in view,” if the case 
be that he is not dependent upon his parents for support and has 
established a place of residence in this state. Beery v. Wilcox, 44 
Neb. 82, 62 N. W. 249. 


Beery v. Wilcox affirms of such a student: 


“***He resides where he has his established home, the 
place where he is habitually present and to which when he 
departs he intends to return. The fact that he may at a future 
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time intend to remove will not necessarily defeat his residence 
before he actually does remove. It is not necessary that he 
should have the intention of always remaining, but there 
must co-exist the fact and the intention of making it his 
present abiding place ,and there must be no intention of presently 
removing. * * *” (44 Neb. 88) 


It is our opinion, therefore, that a county clerk may not refuse 
to issue a certificate of title to such an applicant, a student, in 
whose case a county clerk, either from the face of the application 
or from facts publicly known in respect of the applicant, is unable 
to determine, conclusively, that the applicant has falsely stated 
that he is a resident of Nebraska. 


That university or college authorities, pursuant to Article 5 of 
Chapter 84, R. R. S. 1943, or in accordance with rules and regulations 
laid down by the governing body of the institution, may have treated 
such a student, for the purpose of computing tuition and other fees, 
as a non-resident cannot prevent such a student from acquiring a 
legal residence in Nebraska for all other purposes. 


March 9, 1951 
TAXATION 


Domesticated Corporations; Intangible Property Tax 
Upon Stock Shares 


REQUESTED BY: Philip K. Johnson, State Tax Commissioner. 


OPINION BY Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 


QUESTION: Whether the assessment of the shares of the 
capital stock of a foreign corporation domesti- 
cated in Nebraska is to be determined in the 
statutory mode prescribed for the shares of 
stock of a domestic corporation? 


CONCLUSION: No. 
Section 21-101, R. S. 1943 provides, in part, as follows: 


“As used in this act, (1) ‘domestic corporation, means a 
corporation organized under the laws of this state; (2) ‘foreign 
corporation,’ includes every corporation not organized under 
the laws of this state,” 


Section 21-1,150, R. S. 1943 provides for domestication of foreign 
corporations and declares that a foreign corporation, having complied 
with the statutory requirements therein stated “shall become and be 
a body corporate of this state.” That a foreign corporation which 
has domesticated and thereby has become a body corporate of this 
state does not become Nebraska corporation, a domestic corporation, 
is made plain by section 21-1,151, R. S. 1943 which provides that any 
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foreign corporation which has so dotmesticated may cease to be a do- 
mesticated corporation by renouncing its action, and by section 21- 
1,152 R. S. 1943 which provides that if a domesticated corporation 
surrenders the corporate charter granted to it under the laws of the 
state where it was organized, and if it complies with certain require- 
ments of the general corporation law of the State of Nebraska, then 
it shall become and be a corporation organized under this act.’ 


Section 21-303, R. S. Supp. 1949 was amended in 1947 to settle 
the question, theretofore frequently raised by domesticated foreign 
corporations, whether the Secertary of State could lawfully collect 
from them under the provisions of section 21-301, et seq., a corpora- 
tion occupation tax, which is not a tax upon the capital stock of cor- 
porations but rather a franchise tax measured by paid-up capital stock 
in the case of domestic corporations, and by the value of all the prop- 
erty and credits employed in Nebraska in the case of foreign corpora- 
tions, as provided in sections 21-301 to 21-303 and sections 21-305 to 21- 
306, R. S. 1943, Cf., State ex rel. Case Threshing Machine Co. v. Marsh, 
117 Neb. 832, '993 N. W. 126 and State ex rel. Beatrice Creamery Co. 
v. Marsh, 119 Neb. 197, 227 N. W. 928. The 1947 amendment settled 
it that the occupation tax of domesticated foreign corporations was 
to be computed on the same basis as the tax for domestic corpora 
tions, and simultaneously provided a mehod of determing the amount 
of the tax in the case of domesticated foreign corporations which had 
outstanding issues of stock without par value. That a domesticated 
foreign corporation having stock without par value may not properly 
be declared to be a domestic corporation would appear to be manifest 
from the the language of sections 1 and 6 of Article XII of the Con- 
stitution. 


The question is therefore whether a domesticated foreign corpora- 
tion falls within the ambit of section 77-706, R. R. S. 1943, providing 
for a method of determining the value of the shares of the capital 
stock of corporations organized under the laws of Nebraska. Bute v. 
Hamilton County, 113 Neb. 230, 202 N. W. 616 held that the section 
applied te domestic corporations only. A domesticated foreign cor 
poration is not organized under the laws of Nebraska but is a corpor- 
ation, organized under the laws of another state, which has accepted 
and agreed to be bound by the provisions of the general corporation 
law of Nebraska “with respect to its property and business opera- 
tions within the State of Nebraska”. Section 21-1,150. Thus a for- 
eign corporation which has domesticated in Nebraska is not required 
to comply with section 77-721, R. R. S. 1943 which provides that every 
foreign cerporation doing business in Nebraska and not having do- 
mesticated shall supply to the Tax Commissioner a list of the names 
of its stockholders who reside in Nebraska. The legislative intention 
is plain and need not be delineated at length, other than to say that 
the statute reaches only shares of stock having a tax situs in Nebraska. 


Examination of section 77-706 relating to the assessment of shares 
cf stock of domestic corporations and of section 77-722 relating to the 
assessment of shares of stock of foreign corporations, discloses a leg- 
islative intention that all shares of stock of domestic corporations and 
of foreign corporations, having a tax situs in Nebraska, shall be li- 
able in the hands of the owner or agent to payment of whatever tax 
may be levied upon such stock as intangible property. These sections 
provide different methods for determining the actual value of the 
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stock: in the case of stock of domestic corporations, by deduction of 
the assessed value of the corporation’s intangible and tangible prop- 
erty assessed and taxed in Nebraska and the actual value of its prop- 
erty having a tax situs outside the state; and in the case of foreign 
corporations, by deduction only of the assessed value of the corpora- 
tion’s property having a tax situs in Nebraska. That from a practi- 
cal, administrative point of view it may not be possible in many in- 
stances to comply with the requirements of section 77-722, in respect 
of determination of the actual value of a foreign corporation’s stock 
and that the market value is taken for its actual value, is not a mat- 
ter with which we need deal in this opinion. Nor need we consider 
at too great length the more refined question whether a disregard of 
the corporate fiction or a confounding of identity in respect of the 
corporation, which, as a distinct legal entity, is the owner of the cor- 
poration’s property, and the stockholder, who is the owner of a chose 
in action, a share of stock, gives rise to a serious question of consti- 
tutional law, for courts and legislatures, not withstanding the doctrine 
that double taxation is not unconstitutional, Citizens State Bank v. 
Board of Equalization, 110 Neb. 704, 194 N. W. 796, have been astute 
to avoid wherever possible the simultaneous taxation by the same 
taxing jurisdiction of the property of the corporation at its actual 
value and the market value of the stock of the corporation in the 
hands of the owners. Cf., State v. First National Bank, 103 Neb. 280, 
171 N. W. 912. 


It is enough to perceive that it would be immaterial whether the 
shares of stock of a domesticated foreign corporation were assessed un- 
der section 77-706, if it were not for the fact that to assess such shares of 
stock in accordance with the provisions of that section is to attach to 
the stock of domesticated foreign corporations, having a tax situs in 
Nebraska a pecuniary benefit which the stock of a foreign corpora- 
tion does not have. So to tax the shares of stock of a domesticated 
foreign corporation is, in effect, to exempt from assessment so 
much of the actual value of the stock as represents the actual value 
of the corporation’s property having a tax situs outside the state, for 
section 77-706 so directs in respect of the shares of stock of domestic 
corporations, while such exemption is not accorded to the stock of 
foreign corporations. 


The constitution provides, in respect of intangible property, that 
taxes uniform as to class may be levied by valuation, but that no prop- 
erty shall be exempt from taxation except as provided in section 2 of 
Article VIII. International Harvester Co. v. County of Douglas, 146 
Neb. 555, 20 N. W. 2d 620. At page 562 of the opinion in that case 
the court, in speaking of secion 1 of Article VIII of the Constitution, 
said: 


“The permissive ‘may be levied’ provision was to enable 
the Legislature to avoid double taxation.” 


Whether the power of the Legislature so to devise modes of taxa- 
tion of intangible property as to avoid double taxation, as in the case 
of the shares of stock and property of corporations, is limited by sec- 
tion 2 of Article VIII of the Constitution to the double taxation which 
may occur by reason of the operation of the tax laws of Nebraska and 
does not embrace that which may occur by reason of the operation 
of the tax laws of another state, in which some of the corporation’s 
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property has a tax situs, may not be a question which is still open for 
consideration. 


It is not clear that this is the purport of that part of the opinion 
in the International Harvester Co. case which, at page 563, reads as 
follows: 


“As we read these provisions, in the light of the proceed- 
ings and debates of the convention, the Legislature was not au- 
thorized to exempt intangible property from taxation, but was au- 
thorized to levy taxes thereon uniform as to class and by valua- 
tion. The underlying purpose was to empower the Legislature 
to tax intangibles in such a way that more of them would appear 
on the tax rolls. We find no purpose to exempt intangibles from 
taxation. The constitutional provisions negative any such a pur- 
pose or power. * * *” 


Examination of the proceedings of the 1920 Constitutional Con- 
vention in respect of Proposal 163, which relates to this matter, leaves 
one with the impression that assurance were given that the scope of 
the permissive provision of section 1 of Article VIII was not to extend 
to double taxation rising out of the operaion of the tax laws of other 
states. Yet it was emphasized that the Legislature was to be en- 
trusted with a discretion to tax intangibles in such manner as it saw 
fit, subject to the restriction of uniformity as to class. The Jnterna- 
tional Harvester case emphasizes, in the foregoing quoted language, 
that tax exemption was not, however, to be accorded to any class of 
intangibles. 


Nevertheless, it was held in Bute v. Hamilton County that to pro- 
vide by statute for one mode of taxation as to stock in foreign cor- 
porations and a different mode for stock in domestie corporations is 
a reasonable classification and it not void for lack of uniformity. It 
does not appear that there was submitted to or considered by the 
court the question whether section 77-706 presents any constitution- 
al defect in the light of section 2 of Article VIII of the Constitution. 
The question which might have been raised is whether a prescribed 
method of ascertaining the valuation of shares of stock, which method 
exempts from the imposition of the tax such portion of the value of 
the shares as is represented by the actual value of the corporation’s 
property having a tax situs outside Nebraska offends by the grant of 
such an exemption. This is not precisely the question which was 
raised in Sommerville v. Board of County Commissioners, 116 Neb. 282, 
2165 N. W. 815, but in that case the court said, obiter dictum, at page 
285 of the Nebraska Report: 


“The intangible property tax law, although containing sev- 
eral sections, is nevertheless a legislative unit which must con- 
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form to the Constitution and contain the elements of valuation and | 


uniformity and be free from the element of exemption.” 


Without reaching any decision on the foregoing question, we think | 


it unnecessary to elaborate the point that section 77-706 must be pre- 
sumed to be constitutional. However, we do not think that section 
77-706 could be so applied in respect of the shares of stock of domes- 
ticated foreign corporations as to bring about a classification not rest- 
ing upon real differences in situation and circumstances surrounding 
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the members of a class. Thorin v. Burke, 146 Neb. 94, 18 N. W. 2d 
664. We do not readily preceive the distinction which might be al- 
leged to exist between shares of stock having a tax situs in Nebraska 
and issued by a domesticated foreign corporation and shares of stock 
having a tax situs in Nebraska and issued by a foreign corporation, 
in respect of a claim asserted that the one class of shares is, and the 
other class is not, entitled to have exempted from assessment so much 
of the value of a share of stock as is proportional to and represented 
by the actual value of so much of the corporation’s property as has a 
tax situs outside the state. In either case the corporation’s property 
is presumed to be taxed by the jurisdiction in which it has a tax sit- 
us; and if an exemption is granted in one instance, in order to avoid 
that kind of double taxation, then no apparent reasonable ground 
exists for denying it in the other. 


If it be asserted that a distinction rests on the ground that a 
domesticated foreign corporation pays an occupation tax measured 
by its paid up capital stock while a foreign corporation pays upon 
so much of its paid-up stock only a tax measured by the value of 
its property and credits having a tax situs in Nebraska, then the 
apparent answer is twofold: first, that it does not necessarily 
follow that a given domesticated foreign corporation actually pays 
a greater occupation tax than does a given foreign corporation: 
and, second, if the case be that some domesticated foreign corpora- 
tions do, then it is to be presumed that the tax, where it is greater, 
is exacted as a quid pro quo for the powers, rights and privileges 
acquired by a domesticated foreign corporation under the provisions 
of the general corporation law of Nebraska. 


If it be asserted that the Legislature, by exempting domesticated 
foreign corporations from the requirement of section 77-221, relating 
to the furnishing to the Tax Commissioner of a list of resident stock- 
holders, thereby impliedly. manifested an intention that section 77- 
706 was so to be construed as to include domesticated foreign corpor- 
ations, then the answer is that the Legislature may be presumed to 
have known, when it amended section 77-721 on March 31, 1925 sub- 
sequent to the decision of Bute v. Hamilton County on March 6, 1925, 
that the Supreme Court had declared that section 77-706 by its ex- 
press language was limited to domestic corporations organized und- 
er the laws of this state. Further, section 77-721 does not apply to 
all foreign corporations but only to those foreign corporations which 
do business or offer their securities for sale in Nebraska. 


If it be asserted that the Legislature by the enactment of the in- 
tangible tax law in 1921, in which it made provision for avoidance of 
any kind of double taxation in respect of the shares of stock of cor- 
porations, organized under the laws of this state, thereby placed a 
construction on the 1920 amendment of section 1 of Article VIII, to 
the effect that its power so to tax intangibles as to avoid double tax- 
ation extended to cases where the intangible was a chose in action 
relating to property having a tax situs outside the State of Nebraska, 
then it is sufficient to point out that it did not so legislate in respect 
of the shares of stock of corporations, not organized under the laws 
of this state. In State v. First National Bank, 103 Neb. 280, 171 N. W. 
912, decided in 1919, the court ruled that a tax upon the shares of 
stock in the hands of stockholders, is not a tax upon the property of 
the corporation, and thus that there is, in legal contemplation, no dou- 
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ble taxation. State v. First National Bank was followed in Peters 
Trust Co. v. Douglas County, 106 Neb. 877, 184 N. W. 812 and in 
Creighton National Bank v. Knox County, 108 Neb. 610, 188 N. W. 301. 


Without going into the details of the computation for taxation 
purposes of the value of the shares of stock of a domesticated foreign 
corporation it it be done under the provisions of section 77-706, it is 
enough to point out that for all practical purposes exemption from 
taxation will be accorded to such shares. It is settled law that ex- 
emption of property from taxation is not to rest upon implication 
but upon express grant, and that the operation of exemption is not 
to be extended by construction. Cf. A & A Scottish Rite v. Board 
of County Commissioners, 122 Neb. 586, 241 N. W. 93. Until such time 
as the Legislature amends section 77-706, so as to bring domesticated 
foreign corporations within the scope of that section, as it did in 1947 
when it amended section 21-303 in respect of the occupation tax to 
be paid by domesticated foreign corporations, it would not appear to 
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struction the operation of section 77-706. If the case were that sec- 
tion 77-706 was not clear, but was ambiguous and that the words “or- 
ganized under the laws of this state’ were susceptible of more than 
one meaning, then it might be contended that a broader construction 
of those words should be sustained. We are persuaded and con- 
vinced that the words used in the statute apply only to a corporation 
which has acquired its right to come into existence under the laws 
of Nebraska. We have examined texts and cases cited therein which 
deal with the scope and effect of domestication of foreign corpora- 
tions, e. g. 23 Am. Jur. 392 et seq., 18 A. L. R. 130; 126 A. L. 1503; 
Fletcher, Cyclopedia Private Corporations, Vol. 17, sec. 8302 et seq., 
and while there is no doubt that the effect of domestication under 
the general corporation law, and under the law which it replaced, 
is to make a domesticated foreign corporation a body corporate of this 
state, it still does not necessarily follow that a domesticated foreign 
corporation is a corporation “organized under the laws of this state” 
within the meaning of section 77-706. Whatever doubt may attach 
to this conclusion ought properly to be resolved in favor of the state 
in an instance where the basic consideration involved is an assertion 
of the tax exempt status of intangible property, and we must, there- 
fore, so resolve it. 


We are mindful of the rule that an administrative construction 
of a statute by the agency charged with its enforcement, aided, as it 
appears to have been in this instance, by opinions of prior attorneys 
general, is ordinarily to be adhered to unless it can be affirmed of 
such construction that it is contrary to the Constitution. Squarely 
in point on this aspect of the matter is State, ex rel Case Threshing 
Machine Co. v. Marsh, 117 Neb. 832, at p. 840, 223 N. W. 126, where 
it was held that a long settled administrative construction of a tax 
statute aided by the opinion of an attorney general could stand. But 
in that case, it is to be noted, the court found that the statute was am- 
biguous and required construction, and that no issue of constitution- 
ality was presented by the construction so given by the court and by 
administrators who preceded the defendant in office. We think a 
constitutional question is raised where a statute, clear and unambig- 
uous, is sought to be applied, contrary to its plain language, so as to 
accomplish an exemption from taxation. Such a construction, it ap- 
pears, does violence to the language of the statute, and does come in- 
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to conflict with constitutional policy. 


We are fortified in our conclusion by examination of In re Es- 
tate of Sautter, 142 Neb. 42,5 N. W. 2d. 263 where the Supreme Court 
sustained the action of the district court in refusing to acknowledge 
the claim of a domesticated foreign corporation that was entitled to 
stand on the same footing as a domestic corporation in respect of ex- 
emption from inheritance taxes. The claim was alleged to rest on the 
fact that the corporation had domesticated under the provisions of 
section 24-222, C. S. 1929. There is no material difference between 
section 24-222 C. S. 1929 and section 21-1,150, R. S. 1948, and for- 
eign corporations which have domesticated under these sections are 
on the same footing. The Sautter case holds that a foreign corpora- 
tion which domesticates, and thereby becomes a body corporate of 
this state, may be treated as a domestic corporation for local pur- 
poses but that in other respects it retains its character as a foreign 
corporation; that it does not have the status which it would have if 
it were created a separate, original corporation in this state. 


Peters Trust Co. v. Douglas County, 113 Neb. 596, 203 N. W. 1001 
and Allied Contractors, Inc., v. Board of Equalization, 113 Neb. 627, 
204 N. W. 374, sustained deduction of the value of property situated 
outside the state in connection with the assessment of shares of stock 
of a trust company and a domestic corporation. Whether the cases 
cited in Peters Trust Co. v. Douglas County are authority for such 
deduction is questionable, but the deduction directed to be made was 
not in connection with shares of stock of domesticated foreign cor- 
porations. 


We think that an affirmation may be made in this instance that 
the statute is being applied contrary to the Constitution, and there- 
fore are of the opinion that section 77-706 cannot be so applied, and 
should not be so used, in the assessment of the shares of stock of 
domesticated foreign corporations, notwithstanding prior practice. 


March 10, 1951 
HOSPITALS 
County Aid to Private Hospital: Claims for Charity Cases 


REQUESTED BY: Chauncey C. Sheldon, County Attorney, Gering, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTIONS: 1. May a county make a grant of financial aid to 
a hospital operated by a religious denomination? 


2. Does section 23-135, R. S. 1943, forbid approv- 
al by the county board of any claims submitted 
by the hospital for charity cases handled more 
than ninety days prior to the filing of claims 
therefor? 
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CONCLUSIONS: 1. No. 
2. Yes. 


1. Answering your first question, we would say that we are un- 
able to find any statutory authority for the granting of aid by the 
county to such hospitals as the West Nebraska Methodist Hospital 
mentioned in your letter. We do not regard section 23-918, R. S. 1943, 
mentioned in your letter, as granting such authority to the county 
board. It merely authorizes the county board to exceed the existing 
appropriations made in the annual county budget in cases of emer- 


gency. 


Even if there were statutory authority for the granting of such 
aid by the county to the hospital, there would be a grave question as 
to the constitutionality of such act. In the case of Oxnard Beet Su- 
gar Co. v. State, 73 Neb. 66 ,105 N. W. 716, it was held that the Leg- 
islature cannot appropriate or pledge the public money for private 
purposes. It would seem to follow that the Legislature cannot au- 
thorize a county board to do, in this respect, what it cannot do itself. 


Under section 23-343, C. S. Supp. 1949, the county could doubt- 
less purchase or acquire this hospital from its present owners for use 
as a county community hospital, but we believe it cannot grant coun- 
ty funds to it as long as it remains in private hands. 


2. You also request our opinion as to whether section 23-135, 
R. S. 1943, forbids approval by the county board of any claims sub- 
mitted by the hospital for charity cases handled more than ninety 
days prior to the filing of claims therefor. 


Section 23-135, R. S. 1943, provides: “*** All claims against a 
county must be filed with the county clerk within ninety days from 
and after a time when any materials or labor, which form the basis of 
the claim, shall have been furnished or performed; * * *” Our Su- 
preme Court has held that this provision is mandatory, and that ap- 
plies to all claims ex Contractu either express or implied. Consoli- 
dated Chemical Laboratories v. Cass County, 141 Neb. 3 N. W. 2d 
ne ” athe & Colpitts v. Dakota County, 144 Neb. 166, 12 N. W. 


It is our opinion that claims of hospitals against the county for 
charity cases must be filed within ninety days of the date the last 
service was performed by the hospital. 


March 23, 1951 
LIBRARIES 


Limitation Upon Levy by a County of Taxes for the 
Establishment and Support of a County Library 
REQUESTED BY: Louise A. Nixon, Executive Secretary, Nebraska 
Public Library Commission, State House, Lin- 

coln, Nebraska. 


ee 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 


QUESTION: Whether section 51-201, R. S. 1943, as amended by 
L. B. 189, Laws of Nebraska 1951, which author- 
izes the levy of a tax of not more than two mills 
for the support of free public libraries in coun- 
ties, cities, villages and townships, is controlling 
in the case of a levy for the support of a county 
library where section 51-316, R. S. 1943, limits to 
one mill the levy for a county library. 


CONCLUSION: No. The limit of the levy for county libraries re- 
mains at one mill. 


Article 2 of chapter 51, Revised Statutes of Nebraska 1943, is a gen- 
eral statute, enacted in 1913, which provides for the establishment 
and support of libraries by cities, villages, townships and counties. 
Section 51-201, R. S. 1943, as now amended, provides, so much of it 
as is pertinent, as follows: 


“* * *before establishing such county libraries, or levying such 
tax, the county board shall submit the question to the voters of 
the county, and a majority of the voters voting thereon shall have 
authorized the establishment of such county library and the levy- 
ing of the tax ***” 


Article 3 of chapter 51, R. S. Nebraska 1943, is a special statute, 
enacted in 1935, which provides for the establishment and support of 
a library by a county or a regional library by two or more counties. 
Section 51-301 was so amended in 1941 as no longer to require an 
authorization by a majority of the electors of a county, but merely 
“by a majority of the electors residing outside cities, villages or 
townships at that time maintaining a public library by public tax.” 
The reason for the amendment is plain. Under section 51-301, prior 
to its amendment, all the voters of the county were entitled to vote 
on the question, notwithstanding that some of those voters may have 
resided in cities, villages or townships which maintained free public 
libraries of their own. 


Section 12 of the 1935 act provided for the repeal of all acts or 
parts of acts in conflict with its provisions. It is manifest from an 
examination of the library acts of 1913 and 1935 that the 1935 act 
dealt wholly and only with libraries established by counties, and 
that various sections of the 1935 act, relating to management, control, 
and finances of county libraries, were in conflict with provisions on 
the same subjects in the various sections of the 1913 act. In such cir- 
cumstances the rule does not apply that where the provisions of a 
general law and a later act, applying only to a certain special class, 
are not repugnant, the two acts will be so construed together as to 
carry out what would otherwise be a general legislative policy re- 
specting the subject matter of the legislation. Rather, the rule which 
is applied is that where there is a conflict between two statutes on 
the same subject, the special statute controls. State v. Penrod, 102 
Neb. 734, 169 N. W. 266; State ex rel. Zeilinger v. Thompson, 134 Neb. 
739, 279 N. W. 462. Particularly is this rule applicable in this in- 
stance in view of the inclusion of section 12 in the 1935 act. 
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The 1941 amendment of the 1935 act brought sections 51-201 and 
51-301 into conflict, and it is plain that the legislative intention was 
that section 51-301, as amended in 1941, should be followed in every 
case where the question of establishing a county library was submit- 
ted by a county board in any county where there was then already 
established a free public library in any city, village or township in 
such county. ; 

The 1951 amendment creates a conflict between section 51-201, 
as amended, and section 51-316, which provides for a limitation of 
one mill in respect of a levy authorized to be made by a county 
board for a county library. In view of this conflict, section 51-316 


will govern, and section 51-201, as amended, cannot be invoked where 
a levy is sought to be made for the support of a county library. 


March 27, 1951 
TAXATION 
Personal Property Assessment on Wheat 


REQUESTED BY: E. William Dickson, County Attorney, Grant, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Dean G. Kratz, Assistant Attorney General. 
QUESTION: Where a farmer contracts to sell wheat to a lo- 


cal elevator, receiving part payment and specify- 
ing a date of delivery, is this wheat taxable to 
the farmer or the elevator operator? 


CONCLUSION: Generally, it is taxable to the farmer. 


Section 1, Article III of our State Constitution determines that 
taxes shall be levied on all tangible property. Valuation of tangible 
property, for purposes of taxation, rests principally and originally 
with the owner thereof (77-1201, R. R. S. 1943), and the County As- 
sessor acts as the principal administrator. You mention the follow- 
ing problem as one recently confronting your county assessor: Many 
farmers have, under written contract, sold their wheat to local ele- 
vators. Due, however, to lack of boxcar facilities the farmers have 
remained in possession of the wheat, accepting part payment and re- 
quiring within the terms of the contract that the wheat be delivered 
on or before a certain date. You inquire as to whom this wheat is 
assessable. 


Section 69-418, R. R. S. 1943, says as follows: 


“(1) Where there is a contract to sell specific or ascertained 
goods, the property in them is transferred to the buyer at such 
time as the parties to the contract intend it to be transferred. 


(2) For the purpose of ascertaining the intention of the par- 
ties, regard shall be had to the terms of the contract, the conduct of 
the parties, usages of trade and the circumstances of the case.” 
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In view of this statute and in light of the general law of contracts 
we are unable to submit in answer a general rule which would apply 
properly to every instance involved in this inquiry. The intent of the 
contracting parties, of course, is the controlling agent and if the two 
parties intended that the title to the wheat pass to the elevator man 
on the signing of the contract then it is assessable to him, and, of 
course, the contrary is also true if so intended. Generally speaking, 
however, and unless otherwise shown, the title to the property re- 
mains with the farmer until he delivers the wheat, and in view of 
the assessor’s likely inability to ascertain the intent of the parties 
this general rule should serve as his guide in these matters. 


As authority for this advice we submit to you the following: 
Section 69-419, R. R. S. 1943, says: 


“Unless a different intention appears, the following are rules 
for ascertaining the intention of the parties as to the time at 
which the property in the goods is to pass to the buyer: * * * 


Rule 5. If the contract to sell requires the seller to deliver the 
goods to the buyer, or at a particular place or to pay the freight 
or cost of transportation to the buyer, or to a particular place, 
the property does not pass until the goods have been delivered to 
the buyer or reached the place agreed upon.” 


In Meyer v. Chicago & N. W. R. Co., 101 Neb. 756, 164 N. W. 
1048, the court said at page 760: 


“Where the contract of purchase requires shipment and de- 
livery of the goods at a designated place, the title does not vest 
in the purchaser until delivery at such place.” 


In Neimeyer Lumber Co. v. Burlington and Mo. R. R. Co., 54 
Neb. 321, 74 N. W. 670, the court held: 


“Tf the contract between the’ parties expressly provides that 
delivery shall be made at a certain place, then the vendor’s title 
to the property is not divested until delivery is so made.” 


In Michigan, briefly, this factual situation was litigated: Defend- 
ant, a Motor Co., owed plaintiff and agreed to set off this debt on a 
new car to be purchased. Thus they entered a contract and the 
amount owed served as a part payment. Delivery date was set but 
defendant never delivered and the court determined that the title did 
not pass to the plaintiff. (Fisher v. Super Motor Sales Co., 226 N. W. 
222, (Mich.). 


These authorities, we feel, amply substantiate our opinion that, 
unless otherwise clearly expressed — by terms of the contract, cir- 
cumstances, etc. — the title to this wheat remains in the farmer and 
should be assessed and taxed to him. 


March 28, 1951 
COUNTY OFFICERS 


County Government; Officers’ Salaries. 


REQUESTED BY: Charles E. McDermott, County Attorney, Wayne, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

William T. Gleeson, Assistant Attorney General. 
QUESTION: Whether there is any legally practical way in 


which additional compensation, such as a “cost 
of living bonus”, can be provided for county of- 
ficers by legislation which could constitutionally 
be operative during the present terms of office? 


CONCLUSION: No. 


Whatever may be the provision made by statute in other states 
for an increase in the compensation of public officers, whether or not 
such increase be called a “cost of living bonus”, it is clear that sec- 
tion 19 of Article III of the Constitution expressly prohibits the Leg- 
islture from accomplishing, so as to become effective during a term 
of office, an increase or decrease in the compensation of any public 
officer whose compensation has once been fixed by legislative act 
subsequent to January 1, 1921. Ramsey v. Gage County, 153 Neb. 
24, 43 N. W. 2d 593. 


The salaries of the Judges of the Supreme Court and of the con- 
stitutional executive state officers had never been fixed by the Leg- 
islature until, in the case of the Governor and the Justices of the Su- 
preme Court, the 1947 Session of the Legislature, and in the case of 
other constitutional executive state officers, until the 1951 Session of 
the Legislature. State ex rel. Johnson v. Marsh, 149 Neb. 1, 29 N. 
W. 2d 799. It is doubtful if there is now in Nebraska any public of- 
ficer, at any level of government, whose compensation has not now 
been fixed at least once by the Legislature since January 1, 1921, 
save, perhaps, in the case of those officers in respect of whom the 
Legislature delegates to a board or to the people by vote a power 
to fix a salary not below a stated sum. 


Until such time as the Constitution is so amended as to remove 
the limitation upon the power of the Legislature to change the com- 
pensation of a public officer during his term of office no legislation 
can be enacted to accomplish such a purpose. The only exception to 
the foregoing rule arises out of the legislative creation of new duties 
not theretofore characteristic of nor congenerous to the existing duties 
of the existing office, and the providing of a compensation for the 
performance of such duties which are regarded as not being simply 
in addition to the duties ordinarily ascribed to the office, but as be- 
but as being new and foreign duties which, for practical administra- 
tive convenience, are conjoined with the ordinary duties of the of- 
fice. Mehrens v. Bauman, 120 Neb. 110,231 N. W. 701. It was upon 
this theory that, during the term of office, increases in the salaries 
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of county assessors were justified in 1947 when the Legislature so re- 
vised the assessment laws as to change the basis of the performance 
of the duty of assessing property for purposes of taxation. 1947-1948 
Report of Attorney General, Page 298. 


That there may have been occasions in the past where the Leg- 
islature, by requiring the performance of new and foreign duties, 
might have provided additional compensation for some county offi- 
cers is of no significance now. That opportunity is gone. The Con- 
stitution forbids the granting of extra compensation to any public of- 
ficer after the services have been rendered. What may have once 
been a new and foreign duty is now an old and ordinary duty. In 
the meantime the Legislature has increased the salaries of all coun- 
ty officers and, presumptively, the new rate of compensation is pay- 
ment for the performance of all the duties devolving upon public of- 
ficers by existing laws. 


A “cost of living bonus” could not be other than an increase in 
compensation. Any legal label which might be attached by legisla- 
tion to the sum of money which it authorized to be paid to public of- 
ficers for the purpose of compensating them for the decline in pur- 
chasing power of money could not alter the fact that more dollars 
would b paid to a public officer for the performance of his duties 
than were authorized by law to be paid at the time he took office. 
The constitutional provision forbids, during the term of office, an in- 
crease in compensation when the purchasing power of the dollar di- 
minished, and equally forbids a decrease in the compensation when 
the purchasing power of the dollar is augmented by the operation of 
economic forces which, in the long history of mankind, appear to be 
beyond the complete control of legislators. 


March 29, 1951 
CONTRACTS 
Necessity for Soliciting Bid 


REQUESTED BY: Forrest A. Johnson, County Attorney, Fremont, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Dean G. Kratz, Assistant Attorney General. 
QUESTION: Is is necessary for Board of Trustees of County 


Hospital, who desire to enter contract for im- 
provement of their hospital, to ask for bids on 
said contract? 


CONCLUSION: No. 


Sections 23-343 to 23-343.13, R. S. Supp. 1949, relate to the build- 
ing and maintenance of county poorhouses and hospitals. Under this 
act a hospital has been erected in your county. Your hospital trus- 
tees now contemplate improving said hospital and you desire advice 
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concerning the necessity, if any, of asking bids on a proposed con- 
struction contract. It is our considere dopinion that such a proced- 
ure is unnecessary. 


Section 23-323.03, R. S. Supp. 1949, provides in part, as follows: 


“* * *After the original construction of a county community 
hospital, as provided in section 23-343, it shall have exclusive 
control over any and all improvements or additions thereto and 
equipment, including the authority to contract, subject to ratifi- 
cation by the county board, for any improvements or additions 
thereto and equipment therefor. No such improvement, addition 
thereto, or equipment therefor shall cost more than fifty 
percent of the cost of the original county community hospital 
building or building and equipment unless the same shall have 
been submitted to the voters of such county at a general election, 
or a special election called for such purpose, and approved by a 
vote of the majority of the electors voting on the proposition at 
such election ***”’ (Emphasis supplied.) 


The quoted and specially emphasized, portion of this above stat- 
ute allows the hospital board of trustees, on ratification by the county 
board, to contract for improvements on the hospital. This statute 
does not, nor do any of the other sections of this act, mention any other 
prerequisite to the entering into such a contract except that such im- 
provement shall not exceed fifty percent of the cost of the original 
building. There is no language which might, either directly or by 
implication, require that bids be received before the contract is ent- 
ered into. Nor can we find any general provision in all of the Ne- 
braska statutes which would in any way limit the broad language 
of Sec. 23-323.04, supra, or which would prescribe a general method 
of entering contracts such as the one here involved. Our Attorney 
General has said: 


“Where no special statute exists, relating to a specific sub- 
ject matter of purchases or contracts to purchase, then a coun- 
ty board is free to exercise its discretion in determining wheth- 
cag solicit bids by publication of notice. (R. A. G. 1949-50, p. 


The courts, too, have dealt with this matter, though infrequently 
and never, according to our research, in this state. In North Dakota 
the Supreme Court held as follows: 


“In the absence of charter or statutory requirement, municipal 
contracts need not be let under competitive bidding. In such 
cases the corporate authorities are only required to act in good 
faith and to the best interests of the municipality.” Price v. City 
of Fargo, 139 N. W. 1054. 


And in Minnesota, in an action to vacate a contract entered with- 
out accepting the lowest bid, the court held that there being no pro- 
vision in the city charter requiring that contracts for the purchase 
of fuel be awarded to the lowest bidder, the manner of awarding 
such contracts rests in the discretion of the city council. Elliott v. City 
of Minneapolis, 60 N. W. 1081. 
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The rule applied to municipalities in the Price and Elliott cases, 
supra, has also been applied to county government in the case of 
Braaten v. Olson, 148 N. W. 829, (N. Dak.), and thus we have our iden- 
tical analogy to the instant situation. The Braaten case, supra, in- 
volved the contracting by the county of two expert accountants to 
straighten out the county books. Said contract was not let upon 
competitive bidding and an action to enjoin payment on the con- 
tract was instigated. In denying the action the court said: 


“It is universally held that, in the absence of a constitutional 
or statutory mandate, competitive bids are not necessary.” 


In light of the above decisions and in view of the reluctance 
of the judiciary to invalidate a contract transaction as contrary to 
public policy unless the transaction contravenes some positive statute 
or some well-established rule of law (Sherrill v. Union Lumber Co. 
207 S. W. 149 (Texas) we are constrained to declare that in your 
instance the solicitation and advertising of bids is completely un- 
necessary to the entering of a contract for purposes of improving the 
county hospital. 


March 31, 1951 
COUNTY JAILS 


Construction 


REQUESTED BY: Frederick H. Wagener, County Attorney, Lincoln. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: (1) Can Lancaster County proceed, in behalf of 
their plan to erect a new jail, under the condi- 
tions set forth in the last sentence of section 23- 
120, R. S. 1943? 


(2) If allowed to proceed under the last sentence 
of section 23-120 would they be confined, in their 
estimated amount, to $100,000? 


(3) If allowed to proceed under the concluding 
portion of section 23-120, would the proposed 
erection of a jail building have to be submitted 
to a vote of the people? 


(4) Could the Lancaster County Board of Com- 
missioners authorize immediate proceedings to 
erect said jail building? 


(5) How much of the fund estimated necessary to 
be raised by the levy could actually be: appropri- 
ated for the designated purpose? 


(6) Other than as set out in 23-120, is there any 
pee: Oa 


other method of raising funds that could be ut- 
ilized so as to permit the immediate building of a 
county jail? 


(7) Is there any emergency provision which 
would permit the immediate building of a coun- 
ty jail? 


(8) Are there any other statutory provisions gov- 
erning and controlling the County Board in the 
matter of the building of a county jail or the re- 
repair thereof? 


CONCLUSION: (1) Yes. 
(2) No. 
(3) No. 
(4) No. 
(5) $1500. 
(6) None which would permit immediate building. 
(7) No. 


(8) Section 23-501, R. S. 1943. 
Section 47-302, R. S. 1943. 


Essential in this problem is section 23-120 of the Nebraska 1943 
Revised Statutes. It reads, so far as is pertinent, as follows: 


“The County board shall erect or otherwise provide 
a ‘suitable courthouse, jail, and other necessary county build- 
ings, and for that purpose to borrow money and issue the bonds 
of the county to pay the same * * *But no appropriation exceed- 
ing fifteen hundred dollars shall be made for the erection of any 
county building except as hereinafter provided, without first 
submitting the proposition to a vote of the people of the coun- 
ty at a general election or a special election ordered by the 
board for that purpose, and the same is ordered by a majority 
of the legal voters thereon; Provided, that the county board of any 
county in this state is hereby authorized and empowered, when 
requested so to do by a petition signed by at least fifty-five per 
cent of the legal voters in the county, based on the average vote 
of the two preceding general elections, to make an annual levy 
not exceeding five mills upon the dollar on all taxable property 
in the county for the purpose of providing a fund for the erec- 
tion of a courthouse or jail, said fund to be used only in the con- 
struction of a courthouse or jail or to pay the expenses of tear- 
ing down an existing courthouse or jail or making improve- 
ments thereon; provided, further, the total estimated amount to 
raised by such special levy shall not exceed the sum of one hun- 
dred thousand dollars and said levy may be spread over a term 
of years, not exceeding five, to produce such sum. In Counties 
having no bonded indebtedness, the couniy board, without the 
filing of such petition may levy a tax of not to exceed one and 
one-half mills per year for not exceeding two years for the pur- 
pose of providing a fund for the erection or repair of a jail or 
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courthouse and procuring a site therefor, but in no case shall 
the levy of taxes made by the county board for all purposes, 
including the taxes levied herein provided for the erection or re- 
pair of a courthouse or jail, exceed in any one year the sum of 
fifty cents on every one hundred dollars of the assessed valuation 
of the county.” 


(1) You request authority to proceed, in your plan to build a new 
jail, under the emphasized portion of the above enactment. Inas- 
much as Lancaster County is without bonded indebtedness it would 
meet the requiremtns of this portion of the statute and you should 
be allowed to proceed thereunder. 


(2) The earlier mentioned statue includes provision allowing a 
five mill levy for the purpose of providing a fund for the erection 
of a jail. Prerequisite to such levy, however, is a petition signed 
by fifty-five percent of the county’s legal voters; and, in addition, the 
amount realized under the levy may not exceed one hundred thou- 
sand dollars. You question the applicability of the one hundred 
thousand maximum to the last sentence and emphasized portion of 
section 23-120. This maximum applies only to the amount “to be 
raised by such special levy’”—such levy being a not to exceed five 
mill levy—and thus has no relation to the last portion of the statute 
which introduces a new levy of not to exceed one and one-half mills 
per year. 


(3) Generally, section 23-120 sets up a method for erecting and 
repairing county buildings by means of appropriation, and the statute 
requires any appropriation in excess of fifteen hundred dollars to be 
submitted to the people. Appended to this original method is a pro- 
viso which presents other means of providing the erection or improve- 
ment of a county structure. The Federal court, in Clay Center State 
Bank of Clay Center v. McKelvie 19 F. 2d 308, has said as follows: 


“Purpose of proviso is to except something from _ general 
clause or prevent possible misconstruction.” 


Thus fundamentally a proviso clause in a statute is an exception 
to the general portion of such act. In section 23-120 the proviso 
clause presents exceptions to the general method of providing county 
buildings by appropriation. It allows counties, who for some reason 
are not desirous of submitting their appropriation to a vote of the 
public, to establish, by means of a petition, a building fund through 
process of annual mill levy. And it allows those counties without 
bonded indebtedness to provide such fund, limited to one and one- 
half mills, without filing a petition. Needless to say, the latter would 
also not require a vote of the public. 


(4) We are unable to locate legal precedents applicable to your 
fourth question. The statute itself furnishes no clear answer, nor are 
we able to gain any assistance, as far as this particular problem is 
involved, from the legislative history of this act. We are compelled, 
then, in absence of better or more specific authority, to rely on the 
following general legal guides, which say: 


“Where the words are doubtful or ambiguous they should be 
construed in the most convenient and equitable manner, as that 
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is the presumed intent of the legislature.” (Kerlin’s Lessee v. 
Bull, 1 U. S. 175, 1 L. Ed. 88) 


“The consequences are to be considered in expounding laws 
where the intent is doubtful.” (U. S. v. Fisher, 6 U. S. 358, 2 
L. Ed. 304) 


Viewing this statute in light of the above authorities and thus 
with regard to convenience and possible consequences, we feel the 
County Board, acting under the procedures outlined in the last sent- 
ence of 23-120, could not authorize the building or remodeling of a 
jail during the current fiscal and budget year. Operating under this 
portion of the statute leaves the matter of a tax levy entirely within 
the discretion of the County Board and if they were allowed to pro- 
ceed immediately to erect their jail building, they could vote the 
levy in April, contract for contruction in May, have construction 
commenced in June, and decide against the levy in July. Such a 
possible procedure would, in the least, produce an inconvenience, 
and would render the statute utterly impracticable (an influence in 
interpreting ambiguous statutes by virtue of U. S. v. Tappan, 24 U. S. 
419, 6 L. Ed. 509). 


Convenience, practicality, and reasonableness would require, be- 
cause of the above mentioned and other reasons, that the building 
fund created by the County Board under the last portion of the dis- 
cussed statute come into existence only when it is properly levied 
and budgeted so that there is no denying its existence and its pur- 
pose. That event, of course, cannot exist until the fiscal year of 
1951 and 1952. 


(5) At present, section 23-120 allows the county to raise fifteen 
hundred dollars of their estimated fund by means of appropriation. 
L. B. 130, a new law, increasing this sum to ten thousand dollars, has 
been enacted by the 1951 Legislature and has received the Govern- 
or’s signature. It will become effective three calendar months after 
the adjournment of the session at which it passed. Art. III Sec. 27, 
Nebraska Constitution. Also, this new law would extend the levy 
limitation under this statute from one hundred thousand to two hun- 
dred thousand dollars. 


(6) Another statute, section 23-501, R. S. 1943, provides methods 
for the erection of a county jail. It does not however, permit immediate 
construction of such building, and thus, in answer to your question, 
there is no method of raising funds that could be utilized so as to 
permit the immediate building of a County jail. 


(7) The only emergency provision of our statutes relative to jail 
appears in section 23-344, R. S. 1943. Inasmuch as it applies only to 
counties possessing population of one hundred and fifty thousand or 
more it has no application here. 


(8) Our Revised Statutes contain three separate laws relative 
to the construction of county jails. Sec. 23-120 has been appropriate- 
ly quoted and adequately discussed. Sec. 47-302, R. S. 1943, merely 
asserts that such county may proceed in the manner provided by law 
for the erection of public buildings. Section 23-501, R. S. 1948, how- 
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ever, provides another method-requiring both petition and vote of 
the people—of erecting a jail. It provides as follows: 


“Whenever it shall be deemed necessary to erect a court- 
house, jail, or other public county buildings in any county in this 
state, the county board may, upon petition of not less than one- 
fourth of the legal voters of said county, as shown by the poll 
books of the last previous general election, shall submit to the 
people of said county to be voted upon at a general or a special 
election called by the county board for that purpose, a proposi- 
tion to vote a special annual tax for that purpose of not to exceed 
one mill on the dollar valuation of the taxable property in said 
county, for a term of not to exceed five years.” 


In summary you may, by performing any of the following re- 
quisites, build a new jail: (1) By submitting your desired ap- 
propriation amount to the people and securing a majority vote in 
favor of your proposition. (2) By consent, through medium of pe- 
tition, of fifty five per cent of the legal voters in the county to a 
proposed annual levy. (3) By county board approval, in counties 
having no bonded indebtedness, of a proposed mill levy, limited 
to one and one-half mills per year. (4) Upon petition of one-fourth 
the legal voters and approval of the people. 


April 2, 1951 
FEES 
Service of Process by Secretary of State 


REQUESTED BY: James S. Pittenger, Secretary of State. 


OPINION BY: Clarence S. Beck, Attorney General; 
Bert L. Overcash, Assistant Attorney General. 


QUESTIONS: 1. What fee is chargeable by the Secretry of 
State for servive of process on a foreign corpor- 
ation under R. S. Neb. 1943, Section 21-1201? 


2. Can the Secretary of State require that pro- 
cess sent to his office be identified to show 
whether the corporation is foreign or domestic 
and the kinds of service involved therein? 


CONCLUSIONS: 1. No fee is provided for and none may be 
charged. 


2. No. 


The fee of “three dollars” provided for in section 21-192, R. S. 
Neb. 1943 to be charged by the Secretary of State relates to the “ser- 
vice of legal process upon any corporation operating or organized 
Hered this act”; and this means domestic corporations. See section 
21-101. 
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The service provisions relating to foreign corporations - 21-1201 
et seq. - contain no provision for fees and under well settled rules with 
reference to fees, none can be charged. Rodford v. Dixon County, 29 
Neb. 113. 


Process served upon the Secretary of State must conform to the 
statutory requirements therefor. There are no provisions of law au- 
thorizing the Secretary of State to make requirements above de- 
scribed.as to the form or content thereof and no such requirements 
may be imposed by the Secretary of State. 


April 2, 1951 


Honorable Val Peterson 

Governor of the State of Nebraska 
State Capitol Building 

Lincoln, Nebraska 


Dear Sir: 


You have submitted for examination the letter and report of 
Mr. Blaine Young, a member of the Nebraska Liquor Control Com- 
mission, with reference to his insurance business with persons and 
firms in the liquor industry, and requested our opinion as to whether 
such activities violate section 53-111, R. S. Neb. 1943, and constitute 
grounds for removal from office. 


We are informed that Mr. Young assumed his official position in 
September, 1946. His letter states that he has been in the “general 
insurance business for almost 35 years” and that he has a “part of 
the insurance business of 33” out of a total of 700 to 750 liquor li- 
censees in Omaha. According to the report, this business is being 
written through two insurance agencies in Omaha, and several of 
these accounts were handled by Mr. Young before becoming a mem- 
ber of the commission. The insurance commissions received by. Mr. 
Young for 1950 on this business exceed twenty-four hundred dollars. 
Individual commissions vary in amount from one dollar to a commis- 
sion of $787.88 on one account that was first written in January 1947. 


The report of one agency for 1950, processing this insurance, con- 
tains thirty-one liquor licensees, five of which show an original busi- 
ness date prior to the time Mr. Young became a member of the com- 
mission. Seven of these accounts are shown as originating in the 
year 1950. 


In his letter Mr. Young states: “I have not solicited any business 
from anyone connected with the liquor business since I became 
a member of the Commission and can furnish affidavits from several 
licensees that I have refused to accept any of their business.” 


The statute involved in this matter, section 53-111, provides: 
“No commissioner, secretary or person appointed or em- 

ployed by the commission shall solicit or accept any gift, gratu- 

ity, emolument or employment from any person subject to the 
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provisions of this act, or from any officer, agent or employee 
thereof. * * *” 


Stated simply, the above language seems to express a clear man-- 
date that no commissioner may accept from anyone subject to the 
liquor control act “any gift, gratuity, emolument or employment.” 
The acceptance is prohibited absolutely without reference to whether 
in a given case the acceptance may result in any improper influence. 


Our Supreme Court in the case of State ex rel. Johnson v. Chase, 
147, Neb. 758, 778, analyzed the liquor control act and pointed out, 
in connection with the “character of the Commission,” that it was de- 
signed to be “an independent, bi-partisan body of experts,” which 
would function impartially. ‘“The Commission, from the very nature 
of its duties, must act with entire impartiality.” 


In defining the words of the statute involved herein the courts 
have quite often adopted the dictionary meaning. The case of Kirch- 
ner v. Lenz, (Iowa), 87 N. W. 497, defines “gift” in this manner: 


“Gift: Anything given or bestowed; any piece of property 
which is voluntarily transferred by one person to another with- 
out compensation.” Webst. Dist. 


Similarly, Wood Mercantile Co. v. Cole (Ark.), 209 S. W. 290, 
cites Webster in defining gratuity as “something given freely or with- 
out recompense, a gift” or as “something voluntarily given in return 
for a favor or service.” It has been said that while a gift usually de- 
notes “something tangible,” gratuity “is a larger term and embraces not 
only tangible things, but services or any benefits of pecuniary value 
bestowed without claim or demand.” Inman & Co. v. Hodges, (S. C.), 
61 S. E. 964. 


Under the federal internal revenue act the word gift means the 
“receipt of financial advantages gratuitously.” Helvering v. Am. 
Dental Co., 87 L. ed. 785. A gratuity can be acquired it has been held, 
“without bargain or inducement.” State v. Fox Great Falls Theatre, 
(Mont.), 132 P. (2) 689, 697. 


Perhaps the broadest term included in the statute is the word 
“emolument.” In this connection it is to be noted that the commissioner 
is personally prohibited from receiving any “emolument” from a 
member of the industry being regulated. The prohibition is not re- 
stricted to emoluments emanating through his official duties or po- 
sition. : 


The term emolument is the subject of interpretation in Barr v. 
Blackstone, (Del.), 13 Atl. (2) 449, 451: 


“Webster defines emoluments as “the profit arising from office 
or employment; that which is received as compensation for serv- 
ices, or which is annexed to the possession of office as salary, fees 
and perquisites; advantage, gain, public or private.” 

The emoluments of a public office include “any perquisite. ad- 
vantage, profit or gain” arising therefrom. Commonwealth v. Math- 
ues, (Penn.), 59 Atl. 961; Irwin v. State (Tex.), 177 S. W. (2) 970. 
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In Board of Commissioners v. Hall, (Colo.), 49 P. 370, the following 
language appears: 


“* * *To hold that ‘emoluments,’ as used and in the connec- 
tion in which it appears in this statute, means any accretion, 
increment, gain or profit to the office, is we think, manifestly 
in accord with common sense and common usage, as well as with 
the established rules for the interpretation of the English langu- 
age and for the construction of statutes.” 


That emolument is a comprehensive term “embracing every spe- 
cies of compensation or pecuniary profit” seems well settled. Hoyt 
v. The United States, 13 L. d. 349, 359. 


The prohibition in our liquor control act against the receipt by 
commissioners of any benefits from the industry affected represents 
a quite general requirement of public office. Constitutional restric- 
tions in this regard relating to members of the Legislature are well 
known. Legislators can have no interest in any contract with the 
state, can receive no pay or perquisites other than salary or mileage 
and are subject to other restrictions and disqualifications which are 
reviewed in Wilkins v. State, 116 Neb. 748. The fundamental policy 
involved in such prohibitions is well described in the Wilkins case: 


“A careful consideration of these several constitutional pro- 
visions clearly reveals a purpose not to permit any incentive or 
temptation for emoluments, gains, or position, to influence mem- 
bers of the legislature in any of their officials actions. * * * By 
removing any temptation or incentive to act with a view to a 
reward, pecuniary or otherwise, it was the evident purpose so 
as could be accomplished, to require every member of the leg- 
islature to perform every act of official conduct with a view to 
the public interest and welfare alone. * * *” 


Restrictions disqualifying officials because of interests in cer- 
tain transactions are not only applied to various state officials but 
as well to county and city officials. R.S. Neb. 1943, sections 18-301 et 
seq. and section 23-146; 42 Am. Jur. p. 913. The reason for disqualify- 
ing eity officials under such legislation is stated in State v. Grove, 
(Kan.), 201 P. 82,19 A. L. R. 1116: 


“* * * The Legislature obviously proceeded upon the as- 
sumption that a corporation holding a franchise from or contract 
with the city was likely, by reason thereof, to be drawn 
into controversy with it, and that a city officer, who was re- 
quired to take some action in relation to the matter, if he were 
an employee of the company in any capacity, might be influenced 
in his conduct by that circumstance. The provisions of the or- 
dinances described are of such character that a dispute might 
readily arise out of conflicting interests, and the connection of 
a member of the commission with the company might prove an 
embarassment. Whether that probability is strong enough to 
render it expedient to make such relationship an absolute dis- 
qualification is, of course, a matter for the legislature to deter- 
mine.” 


Possibly the closest analogy to the liquor restriction is found in 
the Railway Commission Act which prevents a railway commission- 
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er from being or becoming “pecuniarily interested in any railroad cor- 
poration or any other common carrier.” R. S. Neb. 1943, section 75, 
101. There, as in the instant situation, a violation of the statute con- 
stitutes a basis for removal from office. 


There is nothing in the report of Mr. Young to dispute his state- 
ment that he has favored no one in discharging his official duties and 
that his business from liquor interests has come to him without any 
thought of special favors. His statment that since becoming a commis- 
sioner he has refused the insurance business of certain liquor licensees 
and has not solicited business from anyone connected with the liquor 
business, suggests a recognition of consequences which might flow from 
such a combination of official and private activity. The design and 
purpose of the statutory mandate, as shown before, is to prevent situ- 
ations from arising which have the possibility of improper practices 
resulting from the acceptance of anything amounting to a gift, gratu- 
ity, emolument or employment. It is upon this basis and this standard 
alone that the present situation must be measured. So considered, 
it is our opinion that under the authorites reviewed herein the actions 
of Mr. Young violate section 53-111, R. S. Neb. 1943, and constitute 
grounds for removal from office. 


April 4, 1951 


Honorable Val Peterson 

Governor of the State of Nebraska 
Capitol Building 

‘Lincoln, Nebraska 


Dear Sir: 


Supplementing our opinion of April 2, 1951 concerning Mr. 
Blaine Young, a member of the Nebraska Liquor Control Commis- 
sion, it is our opinion that in order to legally remove him from office 
it is necessary that he first be given formal notice and an opportun- 
ity to be heard. In the case of State of Nebraska, ex rel. George H. 
Hastings, Attorney General, v. Howard B. Smith, 35 Neb. 13, our 
court held: j 


“Where the incumbent is elected or appointed for a definite 
term, and is removable only for specified cause, the power of re- 
moval cannot be exercised until there has been preferred against 
him specific charges of which he shall have notice, and an oppor- 
tunity afforded him to be heard in his defense.” 


This was the procedure that was followed when Governor Silas 
Holcomb removed from office the superintendent of the State Hos- 
pital, Lincoln, Nebraska as shown by the proceedings in the case of 
the State of Nebraska ex rel. A. S. Churchill, Attorney General, v. 
John T. Hay, 45 Neb. 321. 


The procedural requirements as laid down by our Supreme Court 
in this connection are based upon constitutional considerations and 
are in accord with the general view which the courts have adopted 
in this regard. 99 A. L. R. 358, 373. 
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April 3, 1951 
LIQUOR CONTROL COMMISSION 


Right to Pass on Sufficiency of Petition Against Beer License 
in City or Village 


REQUESTED BY: Nebraska Liquor Control Commission, State Capi- 
tol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: Where a petition against issuance of beer licenses 
in a city or village, purporting to be signed by 
fifty-one per cent of the qualified voters, is held 
to be not a sufficient petition by the local gov- 
erning body, may the Liquor Control Commis- 
sion pass on the sufficiency of such petition on 
appeal from the action of the city council or vil- 
lage board? 


CONCLUSION: Yes. The authority of the commission to issue 
such license depends on the petitions being in- 
sufficient, and the commission should consider 
and determirie every question affecting its au- 
thority to issue such license. 


Section 53-141, R. S. 1943, provides as follows: 


“The city council or city commission in cities or the board 
of trustees in villages, unless objected to by a suffcient petition 
signed by the qualified electors of any city cr village of such 
number as shall equal fifty-one per cent of the votes cast at the 
last general election held therein, or the county board of each 
of the governmental subdivisions of this state may recommend 
that the commission issue licenses to persons, firms, corporations 
or associations on application duly made therefor for the sale of 
beer, as herein defined, within the respective governmental 
subdivisions under their respective jurisdictions. The county 
board of a county shall have no jurisdiction over or power 
to recommend the issuance of licenses within the limits of any 
incorporated city or village. The city council, city commissicn, 
village board or county board, as the case may be, shall keep 
a full record of all applications for licenses, of all recommenda- 
tions for and remonstrances against the granting of licenses and 
the action taken by them theron.” 


It will be noted that Section 53-141 relates only to the issuance 
of beer licenses. It will also be noted that it provides that the 
local governing body may recommend that the commission issue 
licenses. In other words, the license is issued by the commission 
and the function of the local governing body is merely to recom- 
mend. However, if a sufficient petition is filed by the electors 
objecting to the issuance of a beer license the loce] governing body 
has no authority to recommend the issuance of a retail beer license 
and the commission has no authority to issue such license. 
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In the case here presented, the village board has ruled tha’ 
the petition objecting to the issuance of beer licenses which was 
filed with the village board is insufficient because it was not signed 
by a sufficient number of qualified electors. It appears, also, that 
some signers later attempted to withdraw their names, and some 
signed other petitions asking that beer licenses be issued, after 
having signed petitions objecting to the issuance of such licenses. 
The question is, May the commission consider and determine, on 
appeal, the sufficiency of the petitions objecting to the issuance 
of beer licenses, or is the commission bound by the decision of the 
village board as to the sufficiency of these objecting petitions? 


It is our opinion that the Liquor Control Commission is not 
bound by the decision of the village board as to the sufficiency 
of these petitions, but may reconsider this question on appeal from 
the action of the village board and may reach its own independent 
conclusion. 


The first question which the commission, as the licensing body, 
must determine in every case is its legal authority to issue the 
license for which application is made. 


Section 53-125, R. S. 1943, enumerates various classes of persons 
—convicted criminals, aliens, nonresidents, etc—to whom no license 
may be issued. Section 53-120, R. S. 1943, forbids the issuance of 
liquor licenses, except beer, in cities or villages, where such licenses 
would render void prior conveyances of real estate. Section 53-141 
forbids the issuance of retail beer licenses where fifty-one per cent 
of the qualified electors at the last general election therein, have 
filed a petition objecting to the issuance of such licenses. Thus the 
authority of the commission to issue such license must be deter- 
mined at the outset as to whether it may lawfully issue such license. 
as the commission and not the village board or city council is 
the licensing body. The commission, therefore, must determine the 
extent of its own authority, in this respect, and such determination 
by a local governing body is not binding on the commission. 


It should further be noted in this connection, that Section 53-1 
115, R. S. 1943, which provides for appeal from any final order or 
action of a local governing body to the Liquor Control Commission, 
contains the provision that “the propriety of such final order or 
action of such local governing body shall be tried de novo” by the 
commission. This means, of course, that the matter is tried before 
the commission as if it were an original hearing before the com- 
mission and that it is not a mere review of the action of the local 
governing body. 


For the reasons given, we believe that the Liquor Control Com- 
mission may and should receive evidence and determine the suffi- 
ciency of the objecting petitions filed with the village board and 
should not accept the findings of the village board as binding upon 
the commission. 
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April 9, 1951 
LIEUTENANT GOVERNOR 


Constitution: Executive Power; Exercise by Lieutenant Governor 
in Absence from the State of the Governor 


REQUESTED BY: Hon. Arthur Carmody, State Senator, Capitol. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 


QUESTION: Whether the lieutenant governor during a tem- 
porary, nondisqualifying absence from the state 
of the governor may exercise the law-making 
power vested in the governor by the Constitu- 
tion in respect to a bill which is passed by 
the legislature and presented to the governor 
who, during the five-day interval allowed to 
him for consideration of the bill, leaves the 
state but within the five-day interval returns 
to the state, there then remaining unexpired 
of the five-day interval time within which the 
governor may exercise the law-making power? 


CONCLUSION No. 
Section 16 of Article IV of the Constitution provides as follows: 


“In case of the death, impeachment and notice thereof to 
the accused, failure to qualify, resignation, absence from the 
state, or other disability of the governor, the powers, duties 
and emoluments of the office for the residue of the term, 
or until the disability shall be removed, shall devolve upon 
the lieutenant governor.” 


The Constitution, Section 15 of Article IV, vests in the governor 
a discretion to weigh and consider a bill for a period of five days, 
Sundays excepted, to determine whether he will concur in the 
action of the legislature and hence approve the bill, whether he will 
not coneur and hence veto the bill, or whether he will allow the 
five-day period to run its course intending, whether or not he states 
his reasons, that the bill shall become law “in like manner as if he 
had signed it’. 


It appears that L. B. 1 was passed by the 1951 session of the 
Legislature and on March 30, 1951 at 9:30 a. m. L. B. 1 was pre- 
sented to the Governor. On April 2, 1951 at approximately 10:27 
p. m. the Governor proceeded to leave the State of Nebraska. On 
April 4, 1951, in the absence from the state of the Governor, the 
Lieutenant Governor vetoed L. B. 1 and returned it with a veto 
message to the Legislature at 10:15 a. m. On the same day at 1:30 
p. m. the Governor returned to Nebraska, arriving at the airport 
at Omaha from which point he proceeded to Ogallala, Nebraska. 
The Governor returned to his office in the Capitol at 3:00 p. m. on 
Thursday, April 5, 1951. 
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It is plain from the foregoing statement of facts that the five- 
day interval expired at 9:30 a.m. on April 5, 1951, Sunday excepted. 
It is settled law that the governor is a part of the law-making 
power, and, in acting on bills presented to him for his approval or 
rejection, he is engaged in the performance of a legislative duty 
enjoined upon him by the Constitution. Weis v. Ashley, 59 Neb. 495, 
81 N. W. 318. Likewise, it is settled that every bill, before it becomes 
a law, even if passed by a three-fifths majority, must be approved 
by the governor, passed over his veto, or remain in his hands more 
than five days, Sundays excepted. State ex rel. Main v. Crounse, 
36 Neb. 835, 55 N. W. 246. 


The question is, therefore, whether the exercise of this particular 
constitutional power devolves upon the lieutenant governor in a 
case where the absence from the state of the governor is one which, 
it must be conceded, is temporary and nondisqualifying, is an ab- 
sence which is not of sufficient duration to interfere with public 
interests, and is an absence which does not result in a delay in the 
performance of the particular constitutional duty in question. In 
short, does the Constitution, upon the occasion of a brief absence 
from the state of the governor, purport to authorize the lieutenant 
governor to substitute his discretion for that of the governor when 
time remains, upon the return of the governor to the state, within 
which the governor may determine the matter? 


A. similar question was considered by the Supreme Court of 
Wisconsin in State ex rel. Olsen v. Lahiff, 146 Wis. 490, 131 N. W. 
824 where the question was whether a power to appoint to public 
office could be exercised by a president of a city council during 
a temporary absence from the city of the mayor who had a stated 
period of time within which to make the appointment and his 
absence from the city was on a day within the period. The court 
held that the power could not be so exercised, and said: 


““Absence’ must be construed reasonably, and so construed 
means we think, what may be called ‘effective’ absence. If 
during the mayor’s absence from the city, even for a brief 
time, a riot occurs, or an occasion arises which demands imme- 
diate exercise of the executive power to preserve order or 
enforce the laws, the powers and duties of the mayor to meet 
th emergency must necessarily be vested in the president of 
the council fully and completely during the period of the ab- 
sence. But a different situation is presented when the mayor 
has a certain period of time within which to perform an act 
like the appointment of an officer or the approval of a reso- 
lution or ordinance passed by the council. In such cases it is 
very evident that the time which is allowed the executive is 
allowed so that he may have opportunity for reflection and 
weighing of arguments pro and con. Can it be possible that 
it was intended that, if the mayor is called from the city for a 
few hours during this period, the president of the council can 
step in during his absence and make an appointment, or veto 
an ordinance while the mayor’s time for consideration thereof 
is still unexpired and perhaps only just begun? Few would 
contend, we think, that the statute was intended by the Legis- 
lature to accomplish such results, nor do we think that its 
wording compels such results. It seems to us that it may 
properly and logically be said in such a case that with reference 
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to the particular duty in question there has been no absence 
from the city on the part of the mayor; i. e., no absence which 
renders him unable to perform that particular duty. Take the 
present case as a concrete example. The mayor had a whole 
week in which to make the appointments. He was absent the 
first day of the week. Presumably he was still considering names 
of possible appointees and weighing their respective merits. 
Presumably, also, he was expecting to make the appointments 
before the end of the week. It seems absurd to say that by 
this one day’s absence from the city he lost the power which 
the law vested in him for the entire week, and we therefore 
hold that there was no absence here within the meaning of 
the statute with reference to this particular duty. 


The precise question was considered by the Supreme Court 
of New Jersey In re An Act Concerning Alcoholic Beverages, 130 
N. J. L. 23, 31 A. 2d 837, where the question was whether the 
word ‘absence’ as used in a constitutional provision that in case 
of the governor’s absence from the state, the powers and duties 
of the office devolve on the president of the senate until the gover- 
nor shall return, meant an absence from the state by the governor 
for any purpose or for any period of time however short. In that 
case the president of the senate during the governor’s absence from 
the state approved a bill passed by the legislature, and although the 
action was upheld upon grounds which are not pertinent to a con- 
sideration of the instant case, the court said: 


“To say that the word ‘absence’ or ‘absent’ from the state 
means ‘none-presence’ in it (Cf. Manners v. Ribsam, 61 N. J. L. 
207, 41 A. 676; Engeman v. State, 54 N. J. L. 247, 251, 23 A. 676), 
does not answer the question in issue. For what purpose and 
for how long must the governor be not present in the state 
before he can be said to be absent therefrom? The authorities 
which have considered these questions are not in accord. One 
view holds that such words comprehend an ‘absence’ from the 
state by the governor for any purpose or for any period of 
time however short. Typical cases in support of that view are 
Re Crump, 10 Okl. Cr. 153, 135 P. 428, 47 L. R. A., N. S., 1036; 
Montgomery v. Cleveland, 134 Miss. 132, 98 So. 111, 543, 32 
A. L. R. 1151; Walls v. Hall, 202 Ark. 999, 154 S. W. 2d 573, 
136 A. L. R. 1047. Another view holds that such words mean 
an ‘absence’ such as will injuriously affect the public interest’ 
and does not include ‘a mere temporary absence.’ Typical adjudi- 
cations in support of that view are State ex rel. Warmouth v. 
Graham, 26 La. Ann. 568, 21 Am. Rep. 551 and cases collated 
in Montgomery v. Cleveland, supra, at page i144 of 134 Miss., 
at page 112 of 98 So., at page 1154 of 32 A. L. R. For a sum- 
mary of both views, see 12 R. C. L. (Governor) Sec. 12, pp. 
1011, 1012;24 Am. Jur. Governor, Sec. 9, p. 828. 


“Under the first view, notwithstanding moaern facilities of 
communication and transportation, the governor would be ab- 
sent from the state if he were but to leave it long enough to 
go to New York or Philadelphia for part of a day or evening 
to attend a public or private function. 


“Tt is not reasonable to adopt so narrow and strict con- 
struction or interpretation of the word ‘absence.’ We think that 
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the other view which is made to depend upon the particular 
facts and circumstances of each ‘absence’ from the state by the 
governor comprehends the common sense idea of the word 
‘absence’ as used in the constitution. We adopt it * * *.” 


It is our considered opinion that the language of Section 16 
of Article IV of the Constitution of Nebraska may fairly and prop- 
erly be similarly construed. We are fortified in this conclusion, 
notwithstanding Walls. v. Hall 202 Ark. 999, 154 S. W. 2d. 573, 136 
A. L. R. 1947, which held to the contrary, by the opinion of the 
court in Johnson v. Johnson, 141 Neb. 239, 3 N. W. 2d. 414, where 
the question considered was whether a lieutenant governor could 
claim the salary of the governor’s office on the occasion of the 
governor’s absence from ithe state. It was held that: 


““Absence from the state,’ to entitle the lieutenant governor 
to the emoluments of the office of governor is in absence 
amounting to a permanent disability or to a temporary disability 
creating a vacancy or to a disability which prevents the gover- 
nor from holding the office. A governor does not lose his office 
by stepping over the boundary line of the state for a purpose 
or for a time that does not disqualify him from holding the 
office. During such an interval the lieutenant governor does 
not become governor. The Constitution does not provide for 
two governors at the same time. When the lieutenant governor 
performs duties in the executive office during a temporary, 
nondisqualifying absence of the governor, he still acts as lieu- 
tenant governor and his compensation during such an interval 
is the lawful salary for that officer * * *.” 


Examination of the briefs in the Johnson case discloses that 
there was sumitted to the court for its consideration all the perti- 
‘nent cases, including those cited in the opinion of the New Jersey 
court in the case considered above, which dealt with the devolution 
of the powers and duties of the governor during his absence from 
a state. It was contended, vigorously, learnedly and ably by counse! 
for the appellant that if the powers and duties of the office of the 
governor devolved upon the lieutenant governor, then so would the 
emoluments. The court unanimously rejected the argument ana 
went on to affirm, contrary to Wallis v. Hall, supra, that the lieu- 
tenant governor is not a de jure governor when he assumes, during 
a temporary, nondisqualifying absence of the governor, to perform 
duties in the executive office, and expressed the opinion, perhaps 
obiter dictum, that there were certain constitutional powers, such as 
the power to remove and appoint public officers, which it ought 
not to be presumed the lieutenant governor could constitutionally 
exercise in such circumstances. 


The court said: 


‘x * * Tn construing a provision of the Constitution, states- 
manship should be imputed to the framers thereof, if permis- 
sible, rather than absurdity. When the purposes of the consti- 
tutional provisions under consideration are considered with 
other provisions throwing light on the same subjects, the more 
reasonable and better interpretation is the. one adopted by 
defendants.” 


We are of the opinion, therefore, that the act of the Lieutenant 
Governor, the veto and return by him of the bill of the Legislature, 
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was a nullity and the bill, not having been returned by the Gover- 
nor within five days, Sunday excepted, after it had been presented 
to him, became a law “in like manner as if he had signed it”. The 
bill should, therefore, be deposited with the Secretary of State. 


It is to be understood that this opinion is confined solely to the 
question whether, as a matter of constitutional procedure, this 
particular bill, L. B. 1, became a law. We express no opinion in 
respect of the practice of a lieutenant governor to exercise the 
law-making power of a governor during an absence from the state 
of a governor for a period of time which is in excess of the five-day 
interval, nor do we presume to affirm that other constitutional pow- 
ers may not appropriately be exercised by a lieutenant governor 
during a temporary, nondisqualifying absence of a governor from 
the state. 


April 9, 1951 


GAMBLING 
Presumptive Evidence and Evidence Obtained Without Warrant 


REQUESTED BY: Judge Lester Palmer, Municipal Court, Omaha, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: (1) Is an Omaha City Ordinance, which makes 
gambling devies prima facie evidence of crime, 
constitutional? 


(2) Is evidence obtained in an unlawful or ir- 
regular manner admissible in court? 


CONCLUSION: (1) Yes. 
(2) Yes. 


Both of the above inquiries being answered in the affirmative, 
we submit the following by way of explanation and elaboration: 


(1) Section 12-23.1 of Ordinance 15631 (Omaha, Nebraska) 
determines it unlawful to maintain premises for purposes of gam- 
bling. Contained in this Ordinance, and particularly the object of 
your inquiry, is the following provision: 


“Provided, that the possession, in any building or room, or 
portion of either kept and maintained by any person or persons 
of a racing form, run-down sheet, over-night sheet, bet slip 
or, other record of bets taken or received, information sheets 
or paper or other similar data relating to horse-racing, shall be 
presumptive evidence of gambling therein, or of an invitation 
or of permission to others to come thereto to gamble or for the 
purpose of gambling, unless after examination such person or 
persons shall satisfactorily account for and explain the posses- 
sion thereof, and that same were not kept or allowed for an 
unlawful purpose.” 
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Fundamental to the law is the legal principal which allots to 
legislative bodies, with certain qualifications, the prerogative of 
providing that certain facts shall be prima facie or presumptive evi- 
dence of other facts. Parsons v. State, 61 Neb. 244, 85 N. W. 65: 
Durfee v. State, 53 Neb. 214, 73 N. W. 676; People v. Cannon, 139 
N. Y. 32; Amos v. Gunn, 84 Fla. 285, 94 So. 615; Board of Excise 
v. Merchant, 103 N. Y. 143, 8 N. E, 484. In keeping with this preoga- 
tive the lawmakers, state and city, have set up many statutory 
presumptions. Examples of this are quite evident in our Nebraska 
statutes where our state legislators have made: The making of a 
check, payment of which is refused by drawee, presumptive evi- 
dence of an intent to defraud (28-1214, R. R. S. 1943); a judgment 
of partition presumptive evidence of title (25-21, 107, R. R. S. 1943): 
children begotten before commencement of divorce suit presumably 
legitimate (43-116, R. S. 1943); and deeds made by the county 
treasurer presumptive evidence of regularity (77-1842, R. R..S. 1948). 
In other jurisdictions the following statutes, and again we mention 
only a few, have been declared constitutional: Statute making 
possession of game during the time within which the killing of such 
game is prohibited presumptive evidence of illegal possession (Com. 
v. Hall, 128 Mass. 410, 35 Am. Rep. 387); statute making possession 
of narcotics presumptive evidence of a crime (Yee Hem v. U.S., 
268 U. S. 178, 69 L. ed. 904); and statute making possession of false 
keys and picklocks presumptive evidence of intent to use them for 
criminal purposes (State v. Fitzpatrick, 251 Pac. 875, (Wash.) ). 


Such statutes as those above mentioned, Nebraska and other- 
wise, have been declared valid unqualifiedly in civil cases, (State 
v. Thomas, 40 So. 271, (Ala.); State v. Beach, 46 N. E. 145, (Ind.): 
and Jones v. Hickey, 102 Pac. 247, 80 Kan. 109), but in criminal 
cases the courts have appended a very reasonable requisite—that 
the evidentiary facts must be related to and have a tendency to 
establish the fact of which they are declared to be prima facie 
(People v. McBride, 84 N. E. 865, 234 Ill. 146, and authorities therein 
gathered). Primarily, we are concerned whether the ordinance here 
in question possesses these necessary qualifications. That possession, 
in any building or room, of gambling devices is related to and has 
a tendency to establish that gambling is conducted therein appears 
patent. This apparent conclusion is buttressed by legal precedent. 


Adams v. New York, 192 U. S. 585, 48 L. ed. 575, involved 
a statute which made possession of the records of chances or slips in 
the game of policy, or the possession of any paper, print, or writing, 
commonly used in playing or promoting that game, prima facie evi- 
dence of possession thereof knowingly, in violation of the provisions 
of the act making the knowing of possession of such papers a crime. 
The court held this act constitutional saying: 


“Like other gambling paraphernalia, their possession indi- 
cates their use or intended use, and may well raise some. infer- 
ence against their possessor, in the absence of explanation. Such 
is the effect of this statute. Innocent persons would have no 
trouble in explaining the possession of these tickets, and in any 
event the possession is only prima facie evidence, and the party 
is permitted to produce such testimony as will show the truth 
concerning the possession of the slips.” 


In Wooten v. State, 24 Fl. 335, 5 So. 39, the Florida court 
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sustained the constitutionality of a statute which is identical to the 
Omaha Ordinance. Said Florida statute provides that if implements 
or devices commonly used in games of chance usually played in 
gambling houses, or by gamblers, are found in any house, etc., the 
same shall be prima facie evidence that the house, etc., where the 
same are found is kept for the purpose of gambling. 


Syllabus 5 of Com. v. Smith, 166 Mass. 370, 44 N. E. 503, sum- 
marizes the court’s holding in that case. It says: 


“Sections 2-4 of the Act (St. 1895, c. 419) making the pres- 
ence of any gaming implement, or its possession by defendant, 
prima facie evidence of the offense, are constitutional.” 


Nebraska, as far as we know, has not ruled directly on any 
ordinance or statute such as the one here involved. Directly related, 
however, and identical for purposes of this inquiry, are the cases 
which determine possession of liquor prima facie evidence of crime. 
In Parsons v. State, supra, appellant questioned the constitutionality 
of a statute providing penalty for disposing of intoxicating liquors 
without a license. Said statute provided that, in the event of arrest 
of a person charged with unlawfully keeping such liquors for the 
purpose of sale, on the trial “the possession of any such liquors shal! 
be presumptive evidence of the violation of this chapter, and subject 
the person to the fine prescribed in section eleven, unless, after ex- 
amination, he shall satisfactorily account for and explain the pos- 
session thereof, and that it was not kept for an unlawful purpose.” 
The similarity of this provision to the instant ordinance is immedi- 
ately evident. The court held in the Parsons case, supra, that such 
a statute was constitutional. In Durfee v. State, supra, relied on in 
the Parsons case, supra, the court held the same statute consti- 
tutional, saying: 

“* * * The legislature has made the keeping of intoxicating 
liquors for sale, without a license, a crime and has declared that 
the possession of such liquors shall be presumptive evidence of 
gilt; and, the statute not having designated any particular forum 
wherein such presumption shall obtain, it is manifest that the 
statutory presumption of guilt arising from the possession of 
intoxicating liquors should be indulged in the district and 
supreme courts, as well as upon the preliminary hearing before 
the examining magistrate. The presumption, however, is not 
conclusive, but may be overcome if the accused shall satisfac- 
torily account for and explain the possession of the liquors, and 
show they were not kept for an unlawful purpose. The effect 
of the statute under consideration was to cast the burden upon 
the person having intoxicating liquors in his possession to estab- 
lish that they were not kept for sale in violation of law; and 
the jury were properly so advised. * * *” 


Interesting and, we feel, instrumental to this decision is the use 
in the Wooten case, supra, of precedents identical to those last 
mentioned, (Parsons and Durfee cases, supra), as basis for deciding 
possession of gambling devices in a building as presumptive evi- 
dence of gambling therein. 


Mindful that our basic authorities deal principally with matters 
of state legislation we can easily dispose of any thought that they 
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are inapplicable to municipal lawmaking. In Commonwealth v. Kro- 
ger, 122 S. W. 2d 1006, (Ky.), defendant admitted it was competent 
for a state legislature to provide for the creation of prima facie pre- 
sumptions, but he contended such a right was not possessed by 
municipal legislative boards. The court denied this contention, deter- 
mining municipal bodies equally capable of creating prima facie 
presumptions. To the same effect is the case of Commonwealth v. 
Price, 94 S. W. 32, (Ky.), and the texts Wharton’s Criminal Evidence, 
Sec. 70, p. 80, and 80 A. J. at page 39. 


Thus, in light of the general rule relative to presumptive evi- 
dence, and in view of its judicial application to identical situations 
in other jurisdictions and similar situations in this jurisdiction we are 
constrained to believe the Nebraska Supreme Court would uphold 
the constitutionality of Section 12-23.1 of Ordinance 15631. 


(2) Uniform and uncontroverted is the following rule: 


“Where articles are offered in evidence which are pertinent 
to the issue, the court will not exclude them because they may 
have been obtained in an irregular manner.” 


_ This rule was applied in Geiger v. State, 6 Nebr. 545, to admit 
into evidence a letter from defendant to his wife obtained by the 
state notwithstanding the statutory privilege allotted to husband- 
wife communications; it was applied in Boro v. State, 197 N. W. 431, 
111 Neb. 706, to admit articles taken from a farm without benefit 
of warrant, though with the consent of the defendant; and it was 
applied in Younger v. State, 114 N. W. 170, 80 Neb. 201, to admit 
a pair of shoes, taken by force, into evidence. 


The above rule and authorities, which, we feel, would be upheld 
in any jurisdiction, will answer, generally, your request regarding 
admissibility of evidence obtained in an irregular manner. More spe- 
cifically, however, you request advice as to the admissibility of 
evidence obtained without a warrant; that is, evidence obtained by 
a means in direct violation of a fundamental constitutional privilege 
(Art. I, Sec. VIT). The answer to this portion of your request requires 
a rule which, though clear, is not so uniformly accepted as the 
previous one. This question, due to a variance by most of the states 
from the federal rule, has been often a subject of controversy. Such 
polemic, however, has concerned generally the merits of the two 
conflicting rules and not their application in any specific jurisdiction. 
The federal rule would exclude evidence illegally obtained where 
the procuring of the evidence has violated some constitutional right 
of the dependant. Weeks v. U. S., 232 U. S. 383, 58 L. ed. 652. This 
rule, however, bottomed on the guarantees of the Federal 4th 
Amendment, does not apply to the states, Billings (v. State, 191 
N. W. 721, 109 Neb. 596; Minneapolis 2, St. Louis Railroad Company 
v. Bombalis, 241 U. S. 211), and Nebraska has not adopted, as some 
states have (Michigan, Mississippi, Tennessee, Kentucky, Wyoming— 
P. 69 of State v. Fahn, (N. D.), 205 N. W. 67) a similar construction 
of their state constitution. Thus, the Nebraska rule is clear, and 
though contrary to the federal rule, it has been unanimously ac- 
cepted by the Nebraska Supreme Court, as we will presently show. 


In. Walker v. State, 201 N. W. 640, 113 Neb. 19, the defendant, 
as he alighted from his car in York, Nebraska, was seized and 
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searched by police officers without benefit of warrant. A pint of 
intoxicating liquor was found on his person, and he was arrested 
and convicted for unlawful transportation of liquor. On appeal 
defendant protested the admission of evidence produced by reason 
of th: unlawful and unconstitutional search of his person. The court 
denied defendant’s protest, saying that evidence produced by an 
unauthorized search of defendant and by seizure of his property ~ 
without a search warrant is not for that reason inadmissible. 


In Billings v. State, supra, the court held: 


“Where an officer acting under a search warrant seizes 
jroperty beyond the scope and terms of the writ, such act under 
certain circumstances is a violation of Section 7, art. 1, of our 
Constitution, but the mere fact that the constitutional right of 
search and seizure has been violated does not militate against 
receiving in evidence, against the party from whose possession 
they were obtained the articles so seized and the information 
so procured.” 


In Kuxhaus v. State, 221 N. W. 439, 117 Neb. 514, the court 
affirined and followed the rule of the Billings case, saying also: 


“While it may be conceded that the rule is different in the 
tederal courts and in a number of the state jurisdictions, we 
do not feel at liberty to depart from the rule so long established 
in this jurisdiction.” 


In State v. Hoyle, (Minn.), 107 N. W. 1130, the court said: 


“In cases of this kind (the charge was unlawful keeping of 
gambling house—supplied) gambling apparatus found in a room 
is not rendered inadmissible as evidence from the mere fact 
that the officers forced their entrance into the room. If the evi- 
dence was sufficient to convict appellant of the offense charged, 
he cannot shield himself by the fact that the officers may have 
laid themselves liable in forcing an entrance into his room 
without authority, upon which question we express no opinion.” 


Thus, though concededly at odds with the rule of our United 
States Supreme Court, the Nebraska Supreme Court has adopted 
and applied the rule outlined by the above authorities (Billings, 
Kuxhaus, and Walker cases, supra). The courts of Nebraska are 
compelled to administer this rule and to disallow any effort to quash 
evidence obtained by irregular means or by unlawful search and 
seizure, 


April 12, 1951 


SCHOOLS 
Annexation of Territory of One Disirict by Two or More 
Adjoining Districts 


REQUESTED BY: Mr. John C. Gewacke, County Attorney, Geneva, 
Nebraska. 
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OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 


QUESTION: Whether Section 79-402, R. R. S. 1943, as amended 
by L. B. 92, Session Laws 1951, is applicable 
in a case where it is proposed that all the 
territory of a district shall be divided and at- 
tached to two or more adjoining districts? 


CONCLUSION: Yes. 


In our opinion of December 2, 1949 to the Loup County Attorney, 
1949-1950 Report of Attorney General 546, we considered the history 
of the statutory provisions relating to the change of boundaries and 
the winding up of the affairs of a discontinued school district. We do 
not repeat what was said in that opinion, but refer to it in supple- 
mentation of what is here stated. 


The 1949 revision of the school laws eliminated, as no longer 
necessary, certain sections of what was originally Article I of Chap- 
ter 79, R. S. 1943. Section 79-402, originally section 79-105, R. S. 1943, 
was allowed to stand as a general section governing procedure for 
accomplishing not only ordinary changes in boundaries but also 
such boundary changes as might result in the discontinuance of a 
district. Because affected, interested parties, whose signatures to 
boundary-change petitions might not be sought by the circulators 
of such petitions, ought to be permitted to be heard, the 1951 session 
of the Legislature so amended section 79-402 as to provide, among 
other things, that the county superintendent, prior to entry of an 
order changing boundaries, should give notice and hold a hearing 
on the matter. L. B. 92 was passed with the emergency clause and 
has been approved by the Governor. 


The State Superintendent of Public Instruction has ruled that 
the procedure provided in section 79-402 may be followed in a 
case where the proposed change of boundaries of one or more dis- 
tricts will result in the elimination of a district. We are of the opin- 
ion that the Superintendent’s ruling is correct and constitutes a 
correct interpretation of the intention of the Legislature in the 
revision of Article I of Chapter 79, R. S. 1943. 


Section 79-426.01 to section 79-426.19, R. R. S. 1943, the Reor- 
ganization of School Districts Act is not an exclusive statutory mode 
for accomplishing an adjustment of school district boundaries result- 
ing in the discontinuance of a district. It is a supplemental, cumu- 
lative act, and is a special statute which does not precipitate a 
conflict of legislative intentions. In the one case, under the special 
act, a plan of reorganization is proposed by a committee, is sub- 
mitted to the electors at a special election, and may be adopted by 
a simple majority vote in each district affected. In the other case, 
under the general statute, the plan is initiated by the electors and 
proposed by petitions which must be signed by fifty-five per cent 
of the electors in each district affected. 


Lid 


April 13, 1951 
BANKS AND BANKING 
Assessment of Examination Expenses 


REQUESTED BY: J. F. McLain, Director of Banking, Capitol Build- 
ing. ; 


OPINION BY Clarence 8S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 


QUESTION: Whether the appregate amount of surplus money 
derived from assessments levied for examination 
expenses upon certain financial institutions 
which, by reason of change of status, are not 
again to be assessed may be expended by the 
Department of Banking for the purpose of 
paying its expenses in connection with visita- 
tion of financial institutions? : 


CONCLUSION: Yes. 


Section 8-601, R. S. 1943 provides the levy of an assessment 
upon every financial institution which is subject to the supervision 
of and examination by the Department of Banking. The statute 
directs the manner in which the assessment shall be determined and 
provides for the payment of the assessments to the State Treasurer 
*who shall place the same in a separate fund to be used solely for 
the purposes hereinafter specified”. 


Among the statutory items specified is the following: 


“(3) such sum, if any as may be required, in excess of the 
sum appropriated for the department, for the payment of the 
salary and expenses of the director, his deputies, attorneys and 
assistants.” 


Provision is made for deficiency assessments and likewise the statute 
directs that where the cost of examination of a particular financial 
institution is less than the amount of the assessment, then “the dif- 
ference shall stand to the credit of such institution for a subsequent 
year’s assessment”. 


We think it plain that there is no intention to earmark any 
particular assessment which goes into the common fund, but rather, 
as a matter of record in the Department of Banking, that an allow- 
ance shall be so made each year as to diminish by the amount of 
any diference standing to the credit of any institution the amount 
of its next assessment. No institution so assessed has any interest 
in the money in the fund which belongs to the state and is to be 
-expenced by the Department in payment of the expenses itemized 
in the statute. 


The dominant purpose and intention of the legislature is that 
the specified items of expense, entailed in the performance of its 
statutory duties by the Department, may be paid out of the fund. 
There is no authority given to refund any surplus money derived 
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from assessments. Thus where the situation is such that the fund 
presently contains money accumulated and derived from assess- 
ments upon financial institutions which, by reason of change of 
status, are not subject to further assessment, and therefore that 
no diminution of assessment is possible for such institutions, then 
the Department not only may but also is bound to use the: money 
in payment of the statutory items of expense. There is no authority 
for building up a reserve in the fund. We think it unnecessary to 
elaborate the point that the director has discretion to draw upon 
the fund for the payment of some of the expenses mentioned in 
subsection (3) without necessarily breaking down such expense and 
charging it against the credit of any particular financial institution 
where the expense rises out of visitation of financial institutions 
which are under the supervision of the Department. 


April 18, 1951 


SCHOOL BUILDINGS 


School Buildings: Erection of Schoolhouse Within Boundaries 
of Sioux Ordnance Depot 


REQUESTED BY: F. B. Decker, State Superintendent of Public 
Instruction. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTIONS: 1. May a schoolhouse be erected outside of the 
school district? 


2. Does the acquisition of land by the federal 
government for military purposes remove that 
land from the school district? 


CONCLUSION: 1. No. 
2. Yes. 


You inquire as to the legality of erecting a school building on 
property outside of the Brownson school district, a class I district 
in Cheyenne County. Sec. 79-504, R. R. S. 1943, provides for desig- 
nation of a schoolhouse site upon vote of fifty-five per cent of the 
qualified voters of a class I or II school district, and Sec. 79-506, 
R. R. S. 1943, provides the method of acquiring—by purchase, lease, 
etc._this designated site. Other statutes, Sec. 79-505, R. R. S. 1943; 
Sec. 69-422 to 79-426, R. R. S. 1943; and Sec. 79-503, R. R. S. 1943, 
deal with erection, location, or repair of school buildings and have 
a possible application to the Brownson School District. 


Nowhere do these statutes explicitly preclude building a school- 
house outside of the district. We feel, however, that such a prohi- 
bition is contained, impliedly, within the school laws of the State 
of Nebraska. For example, in 79-504, supra, we find the following: 
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“Provided, in any school district where the schoolhouse is 
located, three-fourths of one mile or more from the center of 
such district, such schoolhouse site may be changed to a point 
nearer the center of the district by a majority vote of those 
present at any such school meeting.” 

And 79-420, R. R. S. 1943, says. 


“* * * Tf any school district shall, for two consecutive years, 
fail to maintain a public school within the district, * * *” 


Also, Sec. 79-414, R. R. S. 1943, provides that when a new 
district is formed from an old district possessed of a schoolhouse 
there shall be an accounting; and 79-415, R. R. S. 1943, says: 


“All money on hand and arising from the sale of school- 
house and site, and all other funds of the divided districts, shall 
be divided among the several districts created in whole or part 
from the divided districts as nearly as practicable in proportion 
to the assessed valuation of the taxable property attached to 
the districts formed in whole or in part by such division.” 


These statutes, and others spaced throughout Chapter 79 of the 
Nebraska Statutes (79-416, 79-418, 79-420, 79-422, and 179-469), 
indicate that our legislature eternally assumed that schoolhouses 
would always be built within the district. This assumption, viewed 
beside the absence of any statute. explicitly requiring such a pro- 
cedure, has created an ambiguity which, by use of the customary 
rules of statutory construction, may be easily resolved. 


Since we find no Nebraska case which deals directly with this 
problem, and since we gain no help from legal precedents of other 
jurisdictions—due mainly to statutory provisions explicitly prevent- 
ing building outside the district—,we look to past practices and 
customs in this state. The office of Superintendent of Public Instruc- 
tion informs us that it is customary to build within the district and 
that they know of no instance where this custom has been violated. 
This customary procedure is of influence in solving this particular 
problem, for our court has said: ‘ 


“Long-continued practical construction of a statute by the 
officers charged by law with its enforcement is entitled to 
considerable weight in interpreting that law.” In re Laud, 177 
N. W. 749, 104 Neb. 402. 


“Where statute is ambiguous, departmental construction, 
though not controlling on the court, will nevertheless be given 
some weight.” Allen v. Morsman, 46 F. 2d 891. 


In absence of direct legal authority the case of MacMahon v. 
School District No. 66 of Antelope County, 113 N. W. 1046, 80 Neb. 
156, is of value. It sets out, via obiter dictum, the opinion that a 
schoolhouse site description which located the site outside the dis- 
trict was obviously an erroneous description. 


We are mindful, too, of the practical difficulties which might 
accompany a determination that the legislators intended that a 
schoolhouse could be built anywhere, inside or outside the district. 
Such a determination would reduce the statute to an absurdity— 
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for though the district board is given, by virtue of Sec. 79-440 to 
79-434, R. R. S. 1943, the supervision, control, care and maintenance 
of the schoolhouse, they are, according to the definition in Sec. 
79-101 (1) and (11), R. R. S. 1943, limited in their jurisdiction to the 
boundaries of that single school district. Thus to allow statutory 
sanction of erection of a schoolhouse outside the district wouid 
produce the anomalous situation of a school district possessing a 
schoolhouse over which their school board has no jurisdiction or 
control. Such an easily discerned difficulty, and there are others 
easily imagined, is ample basis for employing here that fundamental 
rule of statutory construction which allows that Nebraska statutes 
should not be construed so as to bring about absurd results. Central 
Power Co. v. Nebraska City, 112 F. 2d 471. Also, in light of the 
possible consequences already revealed, the case of Howard v. Jen- 
sen, 219 N. W. 811, 117 Neb. 102, is immediately applicable. That 
case held that consequences resulting from construing provisions of a 
statute should be considered in determining the legislature’s inten- 
tion. In light of these legal rules and those rules previously men- 
tioned and in view of the customary interpretation of this statute 
and the absurd results incident to a deviation from this customary 
interpretation, we feel the legislature, in their enactment of the 
laws relative to erecting schoolhouses, intended that such school- 
houses be built only within the school district. Remaining still is 
the question, since this proposed school site was within the district 
at the time of the federal acquisition, whether property owned and 
used for military purposes is outside the school district. 


Sections 72-601 to 72-605, R. R. S. 1943, deal with acquisition 
by the federal government of state lands. 72-601 provides for pur- 
chase of the land and 72-602 cedes to the United States exclusive 
jurisdiction over the land acquired. By virtue of 72-603 the state 
reserves jurisdiction for the purpose of civil process, and 72-604 and 
72-605 deal respectively with tax exemption and destruction of 
property. Important here is the relinquishment, except for service 
of process, by the state of complete jurisdiction over this territory. 
Certainly it would be inconsistent to cede to the United States 
government exclusive jurisdiction over certain lands and yet main- 
tain them as part of a state school district. Lands no longer belong- 
ing to the state cannot constitute a state school district. The lan- 
guage of Sec. 79-408 (3), R. R. S. 1943, and 79-416, R. R. S. 1943, 
assumes that when land is appropriated by the United States for a 
war project, the school district is reduced correspondingly in size. 
The title provision of the latter statute reveals the following: 


“An Act... to provide a method for the annexation of the 
remaining part of a school district to an adjoining district or 
districts when the United States has purchased or appropriated 
the land of a district, for any defense or war projects, so as to 
leave less than four sections of land * * *.” (Laws 1943, c. 197, 
Sec. 2, P. 664) 


The question presented in School District No. 20 v. Steele, 195 
N. W. 483, (S. D.), was whether a child who lived on land of the 
United States (Federal Indian School) resided in the school district 
within the territorial boundaries of which the land was situated. 
If so, that school district was compelled, by statute, to pay his 
tuition ti) high school. The court said: 
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“After thoroughly considering the question before us and 
whet the effect thereof is likely to be, we are forced to the 
con! lusion that the lands on which the parents of the children 
in ¢uestion reside, while within the territorial boundaries of the 
appellant district form no part of such district. Consequently, 
the parents are not residents of such district, and the district 
is r.ot liable for the tuition in question.” 


This authority, along with what appears clearly intended by 
the larguage of the previously mentioned statutes, illustrate and 
support our conclusion, which is, that this land when it was ac- 
quired by the federal government ceased to remain a part of the 
school district. 


April 19, 1951 
SCHOOLS 


Contract for Instruction in Neighboring District; Effect 
of Failure to Execute and File Contract 


REQUISTED BY: W. E. Van Norman, County Attorney, Oshkosh, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 


QUESTION: 1. Whether school district A whcih furnished 
instruction to pupils of school district B upon 
request of the district B’s board, which was duly 
authorized by a vote of district B electors so 
to contract, may recover the orally agreed upon 
tuition fees notwithstanding the failure of the 
board of district B to comply with the statutory 
requirement that such contract shall be reduced 
to wrting and be filed in the office of the 
county superintendent. 


2. Whether the parents of the children who 
were furnished instruction in such circumstances 
may be held liable for tuition by district A. 


CONCLUSION: 1. Yes. 
2. No. 


Section 79-486, R. R. S. 1943, empowers a school board to con- 
tract for the instruction of the children of its district in the schools 
of a neighboring district or districts, when the board is authorized so 
to do by a majority of the votes cast at any annual or special 
meeting. The statute goes on, then, to provide, so much of it as is 
pertinent, as follows: 


«“* * * The school board of any district so closed shall assume 
responsibility in providing contracts for instruction and trans- 
portation. All such contracts shall be in writing and copies of 
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all contracts must be filed in the office of the county superin- 
tendent on or before August 15 of each year. The form of con- 
tract shall be prescribed by the Superintendent of Public In- 
struction. School districts, thus providing instruction for their 
children in neighboring districts, shall be considered as main- 
taining a school as required by law. * * * Any school district 
failing to comply with the provisions of this section shall not 
be paid any funds from the state apportionment of school funds 
while such violation continues. The county superintendent may, 
in his discretion, dissolve any district failing to comply with 
the provisions of this section.” 


It is settled law that a duty to contract devolves upon the board 
of the district whose electors have voted to have the children in 
the district instructed elsewhere. State v. Stoddard, 108 Neb. 712, 
189 N. W. 299. We think it plain that the sanctions which the legis- 
lature attached, in a case of noncompliance with the statutory pro- 
visions, are to be enforced against the district whose board has been 
authorized by the voters so to contract. The loss of state apportion- 
ment and the threat of dissolution is not directed against the district 
which is maintaining school and is furnishing instruction to the 
children of a neighboring district, but rather it is directed against 
the district whose board has a duty to contract for the instruction 
and which has failed to see to it that proof, a copy of the instruction 
contract, is on file in the office of the county superintendent in order 
that the district may be considered to be maintaining a school as 
required by law if it is to share in the state apportionment. 


The neglect, failure or refusal of a board to comply with the 
statutory provisions relating to the execution of a written contract 
and the filing of a copy thereof in the proper public office, cannot 
defeat a recovery of tuition in an action by the district which has 
furnished services and supplies to nonresident children under the 
terms of an oral contract. We are not dealing with a contract be- 
tween persons and corporations, but rather one between govern- 
mental subdivisions over whose existence and affairs the legislature 
has plenary power, a school district being a creature of statute. 
School District No. 16 v. School District No. 9, 12 Neb. 241, 11 N. W. 
311; American Surety Co. v. School District, 117 Neb. 6, 219 N. W. 
583. The legislature has not declared that a failure to reduce an 
instruction contract to writing shall avoid the obligation. 


We think it obvious, therefore, that a district whose board has 
lawfully contracted for instruction of its children, who have been 
furnished the services of a teacher and school supplies by a neigh- 
boring district, is in no position to assert any defense based upon 
failure of its board to comply with the pertinent statute. Such a 
district is in a position comparable to that of the district with which 
the court dealt in Harms v. School District, 139 Neb. 714, 298 N. W. 
549, where it was held that a school district which entered into a 
contract irregularly and in violation of statutory requirements, 
whereby the district obtained services and materials, was liable 
notwithstanding. 


The situation is not comparable to that found in Zevin v. School 
District, 144 Neb. 100, 12 N. W. 2d 634, which case involved a con- 
tract between a district and a teacher whose certificate had not 
been registered in the office of the county superintendent. In such 
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a case the statute, itself, declares the contract to be invalid and 
expressly forbids recovery of any money for services furnished. Sec- 
tions 79-1239 and 79-1240, R. R. S. 1943. 


The law is equally well settled that an agreement by a parent 
to pay tuition will not be implied where a parent causes his child 
to attend a school maintained by a district in which the parent does 
not reside if the case be that the child is, or may be, allowed by 
law to attend that school without charge to the parent. School Dis- 
trict v. Wilson, 101 Neb. 683, 164 N. W. 709; Section 79-445, R. R. S. 
1943. 


We think it too plain for extended discussion that no implied 
contract can arise in a situation where a parent places his child in 
the school of a neighboring district in reliance upon a statute which 
authorizes him to do so at the expense of his own district, given 
the fact that the boards of the respective districts, the one board 
being empowered by the electors to do so, agreed upon the price 
for instruction and the child was admitted to the school of that 
neighboring district, no demand for, or attempt to collect, tuition 
being made upon the child’s parents. School District v. Wilson, supra. 


May 1, 1951 
MOTOR VEHICLES 
Registration of Farm Truck Used to Pull Commercial Trailer 


REQUESTED BY: Mr. Max A. Denney, County Attorney, Fairbury, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Assistant Attorney General. 


QUESTION: Where a farmer does custom work for other 
farmers in the building of dams and terraces and 
uses a bulldozer weighing from six to eight tons 
in connection with this work, is it in compliance 
with the law for him to haul this bulldozer be- 
tween jobs on a trailer carrying an “X” license, 
pulled by his regular farm truck bearing an “F” 
license? 


CONCLUSION: No. 


Your letter sets out that a certain farmer was recently arrested 
while driving a two-ton truck bearing a farm license, the truck at the 
time being used to pull a trailer bearing an “X” license, and the 
trailer containing a bulldozer weighing from six to eight tons. It 
further appears that the farmer uses this bulldozer for doing custom 
work for other farmers in building farm dams and terraces, collecting 
a fee for this work, but making no charge for hauling the bulldozer 
between farm jobs. The individual in question is a farmer and 
operates a farm, but also hires out for the custom work stated above. 


i 


Section 60-311, R. S. Supp. 1949 provides in part as follows: 


“* * * Any truck or combination of trucks not included in 
the two succeeding classifications, shall be deemed commercial 
trucks * * * (2) Trucks of farmers or ranchers, used wholly and 
exclusively to carry supplies to the owner’s farm or ranch, used 
by the farmer or rancher to carry his own products to storage or 
market, or used by farmers or ranchers in exchange of service in 
such hauling of such supplies or products, shall carry on license 
plates, in addition to the registration number, the letter “F”’.” 


From the foregoing it is clear that the truck in question should 
bear a commercial license, in the absence of some statutory exception. 
Your letter asks whether the provisions of Section 60-333 could he 
considered as such an exception. That section reads as follows. 


“Corn-shellers, well-digging outfits, and other implements of 
husbandry, bolted or fastened to motor vehicle chassis, operating 
casually upon the highways of this state, shall pay the annual 
registration fee, as fixed for farm trucks designated ‘F’.” 

In the present situation, the bulldozer is, of course, not fastened to 
the chassis, and therefore does not come within the exception. Under 


the circumstances it is our opinion that beth the trailer and the truck 
should bear a commercial license. 


May 4, 1951 
TELEPHONE 
Railway Commisison - Telephone Regulation Under L. B. 250 
REQUESTED BY: Richard H. Larson, Chairman, Railway Commis- 


sion. 
OPINION BY: Clarence S. Beck, Attorney General; 

Bert L. Overcash, Assistant Attorney General: 
QUESTION: A group of subscribers of Smithfield Mutual Tele- 


phone Company desire to build their own line and 
connect with the Bertrand Telephone Exchange. 
Is the above described legislation applicable and 
if so, what procedure should be followed? 


CONCLUSION: L. B. 250 is applicable and requires that the sub- 
scribers obtain a certificate of convenience and 
necessity from your commisison before transfer- 
ring to the Bertrand Company. These subscribers 
may invoke the jurisdiction of your commisison by 
filing an application in accordance with the rules 
and regulations of the commisison and upon a 
hearing the commisison will determine under the 
standards prescribed in the act whether the appli- 
cation is to be granted. 


L. B. 250 was enacted with an emergency clause and became effec- 
tive March 14, 1951. It provides: 
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“No person, firm, partnership, corporation, corporative, or 
association shall offer telephone’ service or shall construct a new 
telephone line in or extend an existing telephone line into the 
territory of another telephone company without first making an 


application for and receiving from the State Railway Commission 
a certificate of convenience and necessity, after due notice and 
hearing under the rules and regulations of the commisison. Be- 
fore granting a certificate of convenience and necessity, the com- 
mission must find that the territory in which the applicant pro- 
poses to offer telephone service is not receiving reasonably 
adequate telephone service or that the portion of the territory of 
another telephone company in which or into which the applicant 
proposes to construct new lines or extend its existing lines is not 
and will not within a reasonable time receive reasonable adequate 
telephone service from the telephone company already serving 
the territory.” 


It is to be observed that the legislation applies to all telephone 
companies of every kind and prohibits any person or association from 
constructing telephone lines into the territory of another without first 
obtaining the specified certificate from the Railway Commisison. 


Provision is made in the act for a transfer of subscribers in certain 
cases where subscribers are not and will not within a reasonable time 
receive reasonably adequate telephone service from their present 
company. ‘5 


The purpose of this legislation is to prevent unnecessary waste 
and duplication of service and establish a system and standards for 
resolving boundary disputes between companies. For the purpose of 
this act all companies would seem to be subject to the jurisdiction of 
the commisison regardless of whether they are common carriers as 
defined in State v. Southern Elkhorn Telephone Co., 106 Neb. 342. 


May 8, 1951 
SCHOOL TAXES 
Distribution of Blanket Mill Tax During First Year 
REQUESTED BY: B. F. Decker, Superintendent of Public Instruction 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Assistant Attorney General. 


QUESTION: In your opinion has this office taken the correct 
position in ruling that Section 79-438.04, R. R. S., 
1943, means that districts actually having school 
in their districts, regardless of the enrollment, will 
receive back all of the blanket tax money, but 
that districts that have had no public school 
enrollment whatever will not receive back any of 
the blanket tax money this year, and districts that 
are contracting for instruction will receive back 
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only the amount it costs the district for tuition and 
transportation? 


CONCLUSION: YRS. 


Primary distribution of the funds raised by the blanket mill tax 
is provided for in subsections (1) and (2) of Section 79-438.05, R. R. S. 
1943: 


“(1) The entire amount of the blanket tax collected on tax- 
able property within a district shall be refunded to those districts 
that maintain school and have a total of five or more pupils 
enrouca; Frovided, if the district does not require the total 
blanket tax, it shall receive only that portion needed; (2) those 
schools which contract for instruction of pupils shall receive an 
amount required for carrying out such contract and transportation 
of pupils, but in no case more than the blanket tax raised in such 
school district; * * *.” 


Section 79-438.04, to which you refer, contains this provision: 


“After the first year, to be eligible to receive these funds a 
district must have had an enrollment of five or more students for 
the school year immediately preceding this levy. During the first 
year no district shall lose its blanket tax because of this pro- 
Vision. « *°*) 2°" 


From the foregoing it is clear that in determining distribution 
during the first year, that portion of Section 79-438.05 which we have 
underlined above is to be disregarded. In other words, the only 
requirement for qualifying under subsection (1) during the first year, 
is that the district maintain school. However, if it does not maintain 
school, and is unable to qualify under subsection (2) of Section 79- 
438.05, the district would be ineligible to participate in distribution of 
the fund. 


May 12, 1951 
LIQUOR LICENSES AND SALES 


Liquors: Nebraska Liquor Control Commisison; Power to 
Authorize Licensed Wholesalers to Sell And 
Deliver to Officers’ Clubs. 


REQUESTED BY: Marcus L. Poteet, Chairman, Liquor Control 
Commission. 


OPINION BY: Clarence 8S. Beck, Attorney General. 
William T. Gleeson, Assistant Attorney General. 


QUESTION: Whether the Commisison may by regulation au- 
thorize licensed wholesalers to sell and deliver tax 
paid alccholic liquors to Officers’ Clubs located on 
army posts and federal governmental reservations, 
such clubs not being licensed as retailers under the 
Nebraska Liquor Control Act. 
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CONCLUSION: Yes. 


Post exchanges maintained and operated under the regulations of 
the appropriate federal department pursuant to federal authority are 
instrumentalities of the United States. Standard Oil Co. of California 
v. Johnson 316 U. S. 481, 86 L. ed. 1611, 62 S. Ct. 1168. That such 
instrumentalities would engage, under appropriate federal regulations, 
in the sale at retail of a prescribed kind of alcoholic liquors to certain 
classes of persons, may or may not have been a matter which was 
taken into consideration at the time the Nebraska Liquor Control 
Act was passed in 1935. Until 1941 when the United States Supreme 
Court decided the question it was not certain that such organizations 
were instrumentalities of the United States, and thus would not be 
required to be licensed under a state law to engage in the sale at retail 
os a prescribed kind of alcoholic liquors to federally specified classes 
of persons. 


Whether Officers’ Clubs are regarded by the appropriate federal 
authorities as falling into the same class as post exchanges is a 
question the answer to which cannot be determined by us, for want 
of the necessary information respecting such a matter. We take it for 
granted, for the purpose of this opinion, that the Act of February 2, 
1901 Sec. 38, 31 Stat 748, 758, c. 192, 10 U. S. C. A. Sec. 1350, 11 F. C. 
A. Title 10, Sec. 1350, makes it impossible for an officers’ club, 
assuming such an organization to be a legal entity, to obtain a retail- 
er’s license under the provisions of the Nebraska Liquor Control Act, 
even if it be not considered an instrumentaity of the United States, 
and even if it be assumed that the club were so located as to be 
within the territorial boundaries of the State of Nebraska. 


We assume, therefore, that a sale and delivery of alcoholic liquors 
to an officers’ club may not in fact be one to the club, itself, but 
rather a combination sale to some person officially connected there- 
with, the club premises being the place of delivery, the actual pur- 
chasers of the liquor being individual officers for whom the person 
taking the delivery is a nominal consignee. Such was the situation 
with which the court dealt in Johnson v. Yellow Cab Transit Co., 321 
U. S. 383, 88 L. ed. 814, 64 S. Ct. 622 where it was held that such a 
combination sale was not a violation of the above-mentioned federal 
statute. 


What could not be affirmed respecting the Oklahoma statute there 
considered may, however, be affirmed of the Nebraska Liquor Control 
Act, that it is intended to do no more, insofar as federal enclaves are 
involved, than to provide a means whereby the state can protect 
itself from illegal liquor diversions within the area which Nebraska 
has power to govern. The Nebraska Act does not manifest any inten- 
tion to exclude from army posts and governmental reservations, 
located within the territorial boundaries of the state, alcoholic liquors 
which may be put to legal uses under controlling United States laws. 


Section 53-175, R. S. 1943 provides: 


“It shall be unlawful for any person to purchase, receive, 
acquire, accept or have possession of any alcoholic liquors which 
shall be acquired from any person other than one duly licensed to 
handle alcoholic liquors under the provisions of this act, unless 
within the specific exemptions or exceptions in this act provided. 
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No licensed retailer of alcoholic liquors shall purchase such liquors 
other than from a manufacturer or distributor having the requisite 
certificate of authority, and duly licensed under the laws of the 
state, and having his place of business within the state.” 

Section 53-176, R. S. 1943 provides: 


“No manufacturer, distributor or wholesaler shall sell or de- 
liver any package containing alcoholic liquor manufactured or 
distributed by him for resale, unless the person to whom such 
package is sold or delivered is authorized to receive such package 
in accordance with the provisions of this act. The commission 
shall revoke the license 01 any Manutacturer, distributor or whole- 
saler who violates the provisions of this section. 


We construe these sections in the light of the legislative intention 
manifested in the whole act of which they are a part, and of what we 
take to be the reasonable import of the opinion in the Johnson v. 
Yellow Cab Transit Co. case. Thus we are of the opinion not only 
that the Commisison, under the power granted to it under Section 
53-116, R. S. 1943, may by rule and regulation provide for the sale 
and delivery of alcoholic liquors by Nebraska licensees to post ex- 
changes, including combination sales to Officers’ Clubs, located on 
army posts and governmental reservations, but also that it is the 
Commission’s duty to do so for the purpose of protecting the state 
against any possible illegal liquor diversions which, presumptively, 
are capable of being accomplished where such liquor transactions are, 
or would be, otherwise consummated through sales by dealers located 
outside the State of Nebraska and not under the supervision and 
control of the Commission, which sales may, in mistaken reliance 
upon the opinion in Johnson v. Yellow Cab Transit Co., be assumed 
to be interstate transactions in which the Commisison may not take 
an interest. 


We construe Sections 53-192 to 53-195, relating to shipments into 
the state, and such shipments when destined for delivery to persons 
or legal entities located on federal enclaves, to be matters which the 
Commisison may inquire into for the purpose of making such regu- 
lations as will effectively guard against illegal diversion of such 
liquors into the area of the state within which the state has power 
to govern. 


That no express provision was made in the Nebraska Liquor 
Control Act for dealing with the precise situation which arises from 
the location within the state’s boundaries of areas upon which are 
located agencies and persons who are subject to controlling United 
States laws, and thus that no Section in express terms authorizes the 
sale and delivery of alcoholic liquors by Nebraska licensees to such 
agencies and persons, does not relieve the Commisison of its statutory 
duty so to exercise its power “to regulate all phases of the control of 
the manufacture, distribution, sale, and traffic in alcoholic liquors” as 
to insure that no violation of the Act in this state is going unchecked 
nor the legislative purposes be frustrated. 


We are of the opinion, therefore, that the Commission should, no 
doubt in cooperation with the appropriate commanding officers of 
such posts and reservations, provide by rule for such sales and deliver- 
ies and for the regulation thereof, as though they were sales outside 
the State of Nebraska, in such manner as will carry out the ultimate 
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purpose of the Act, keeping in mind that supervision and control by 
the Commisison is of its licensees and than by the military, naval and 
air force authorities is of its personnel, to the end that illegal diversion 
may be prevented. Cf., Griffin v. Gass, 133 Neb. 56, 274 N. W. 193. 


May 15, 1951 
INSURANCE 


Payment of Premium Tax, and Annual Reports, 
By Companies Withdrawing From Nebraska. 


REQUESTED BY: Bernard R. Stone, Director of Insurance, Depart- 
— of Insurance, State Capitol, Lincoln, Ne- 
raska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Assistant Attorney General 


QUESTION: Where an insurance company is withdrawing from 
Nebraska, must it file an annual statement cover- 
ing the latest calendar year of its operation in the 
state, and pay the filing and examination fees 
provided therefor, and, must it pay the premium 
tax for such last year of operation? 


CONCLUSION: No. 


Sections 77-901, 77-902, and 77-903, R. R. S. 1943, contain provi- 
sions for the collection of a tax based upon the gross amount of 
premiums received by foreign and alien insurance companies during 
the preceding calendar year for business done in Nebraska. The case 
of State ex rel Smrha v. General American Life Insurance Company, 
132 Neb. 520, 272 N. W. 555, held that such taxes were a prospective 
privilege tax, the payment of which was a condition upon the right 
to do business within this state for the succeeding year. For example, 
in the cited case, the company made its annual report and paid the 
premium tax on the first day of March each year, up to and including 
March 1, 1933, and thereafter continued to do busines in the state 
until September 7, 1933, on which date the company and all its assets 
were taken over by the insurance commissioner in the home state of 
the old company, and the commissioner in turn entered into a contract 
with the defendant transferring title to it of all of the assets of the old 
company, with the defendant assuming and agreeing to pay all lawful 
taxes and debts due by the old company. Our Court said: 


“Having thus reached the conclusion that the tax sought to 
be collected by plaintiff is a prospective privilege tax for the year 
1934, it never became a valid obligation against the defendant, be- 
cause the old company, which had failed and been taken over 
and sold by the superintendent of the insurance department of 
Missouri, never asked for the right to sell insurance in Nebraska 
for that year. 
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“The old company owed the money set out; and could not 
have received a certificate of authority to do business without 
paying the amount, but it did not file any annual report, and it 
neither sought nor obtained such authority, but we hold that the 
newly-incorporated company, the defendant herein, is not obli- 
gated to pay this privilege tax. To hold otherwise would give the 
statute unconstitutional aspects and impose a privilege tax where 
no privilege was asked or obtained.” 


It should be noted that this case involved a complete change of 
ownership of the old company, and not a change in name or organiza- 
tion, and that our Court required the defendant company to make all 
proper reports and pay the proper fees required on its own behalf. 


With reference to an annual statement from companies with- 
drawing from the state, we find no statutory authority requiring it. 
Apparently the legislature placed the requirement for an annual 
report on the same basis as the payment of premium tax; that is, they 
made the submission of such a report in the time and manner required, 
a condition upon the right to do or continue business within the 
state. Under the circumstances, your Department could not compel 
the filing of such a final annual report, and therefore no charge could 
be made for filing and examination if a withdrawing company volun- 
tarily made such a report in order to permit the Department to make 
the complete report to the Governor as contemplated by Section 44- 
113, R. S. 19438. 


May 16, 1951 
NEBRASKA SAFETY PATROL 
Rank of Officers 


REQUESTED BY: Honorable Val Peterson, Governor of the State 
of Nebraska, State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: Does the Governor have the authority, under 
Sections 60-431 and’ 60-432, to designate the chief 
of the Nebraska Safety Patrol the rank of colonel? 


CONCLUSION: Mes, 


Section 60-431, R. S. 1943, provides for the establishment of the 
Nebraska Safety Patrol and declares the chief ofifcer of the patrol 
shall be the superintendent of law enforcement and public safety. 
Sections 60-432, R. S. 1948, says, in part: 


“The superintendent shall, with the approval of the Governor, 
appoint such subordinate officers of the Nebraska safety patrol as 
captains, lieutenants, sergeants, corporals, patrolmen, and such 
other employees as may be necessary to carry out the provisions 
of this act.” 
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Presently, the superintendent of law enforcement and public 
safety is using the rank of captain. He has used this rank since 1941 
when a law, including the above two sections, was enacted which 
consolidated the highway patrol and state sheriff’s office. (Laws 1941, 
c. 176, p. 691.) This rank, inferior to rank alloted comparable officers 
of other states, has been responsible for some confusion in dealing 
with these states, and to alleviate this confusion you desire an opinion 
as to the statutory propriety of designating this officer a colonel. The 
above statutes, we feel, would allow such a procedure. 


Explicitly the above laws ask that the patrol head be entitled 
superintendent and that he appoint subordinates with something equi- 
valent to military rank—captains, lieutenants, etc. He has taken, in 
addition to the title of superintendent, the rank of captain, seemingly 
without disapprobation from any source. Since there is no specific 
statutory provision which would bestow upon him this rank it would 
follow that if such action is proper with regard to the rank of captain 
it is also proper with regard to the more practical rank of colonel. 


In Kennedy v. Royal Highlanders, 189 N. W. 613, 109 Neb. 24, the 
Nebraska Court said: 


“The contemporaneous construction placed upon a statute by 
those charged with its execution, where such construction has 
long prevailed and been recognized by the parties who are con- 
cerned and who are ruled by the statute, will not be disregarded, 
unless it is clear that such construction was erroneous.” 


And in State v. Sheldon, 113 N. W. 208, 79 Neb. 455, the Supreme 
Court declared: 


“* * * an examination of the decisions in this state will dis- 
close that in almost every instance such contemporaneous, uniform 
and long continued construction by public officials in the execu- 
tion of the law has been followed by this court.” 


The contemporaneous, uniform and long continued construction of 
Sections 60-431 and 60-432, supra, has allowed the Superintendent of 
law enforcement and public safety the rank of captain, or, in more 
applicable words, it has allowed him to take the rank he desires--- 
since the statute does not say he shall be a captain, nor does it limit 
his rank to a captaincy. It follows then, necessarily, that he may also, 
if he desires, adopt the rank of colonel. 


In Marinette, T. & W. R. Co. v. Railroad Comm. 218 N. W. 724, 
(Wis.) the court held that practical construction of a statute, with 
apparent acquiescense of the legislature and those affected thereby, is 
entitled to great weight. In 1941 the head of the Safety Patrol 
adopted the rank of captain. Since then four biennial sessions of 
the legislature have passed and the fifth is proceeding now into its 
closing days. The legislators have been cognizant of the rank 
adopted by the head of the Safety Patrol and they have acquiesced 
and approved, not necessarily of the rank of captain---since there is 
no provision for any specific rank---but of the Superintendents dis- 
cretion in choosing a rank. Thus he has legislative sanction to choose 
the rank of colonel. 


We are mindful, also, of practical considerations. Since all other 
Nebraska Safety Patrol officers have a rank comparable to those 
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established in the military heirarchy it seems reasonable and practical 
that the superintendent should possess a rank properly related to the 
rank alloted to his subordinates. Since he may appoint captains it is 
just that he maintain a rank superior to that. Also, since in other 
states chiefs of the Safety Patrol generally possess the rank of colonel 
it will avoid any possible confusion in dealing with these states. And 
we can conceive of no possible objection to this elevation in rank. 
The matter is one which could perhaps be better handled by inter- 
office administration rather than by legislation or statutory interpre- 
tation. The proposed action, however, is proper. 


May 16, 1951 
LIQUOR ELECTIONS 


REQUESTED BY: Marcus L. Poteet, Chairman, Nebraska Liquor 
Control Commisison. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: Can an election on the licensing of sale of alcoholic 
liquors, other than beer, by the package, be held 
at any other time than the regular muncipal elec- 
tion in odd numbered years? 


CONCLUSION: No. 
Section 53-121, R. S. 1943, provides in part: 


“The question of licensing the sale of alcoholic liquors, other 
than beer, by the package may be submitted at the general muni- 
cipal election every two years after 1937, in such cities or villages. 
Such proposal shall be submitted and voted upon in the same 
manner as the submission of the proposal to sell alcoholic liquors 
by the drink as provided in Section 53-122,” etc. 

Section 53-122, R. S. 1943, contains the following provisions: 


“The question of licensing the sale of such alcoholic liquors 
either by the drink or in the original package, or both by the drink 
and in the original package, as the case may be, may also be 
submitted at any general municipal election, except as otherwise 
provided in Section 53-121, in any city or village in this state 
subject to the following conditions or procedure: Upon the filing 
with the municipal clerk of the governing body of such city or 
village of a petition signed by electors of such city or village of 
such number as shall equal twenty per cent of the votes cast at 
the last general election held therein, such proposition shall be 
submitted.” ete. 


Construing the language of these statutes together, it is our 
opinion that the provisions of Section 53-121 govern the time when 
the question of voting on sale of liquor by the package may be sub- 
mitted and Section 53-122 governs the manner of submitting such 
question. The time of submitting such question as to sale of package 
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liquor is clearly specified in Section 53-121 as being at the general 
municipal election every two years after 1937---or every odd numbered 
year--and there is no statutory authority for holding such an election 
at any other time. 


The manner of getting the question on the ballot, in the case of 
sale of liquor by the package, is by filing a petition signed by not less 
than twenty per cent of the electors as provided in Section 53-122 
above quoted. 


Section 53-122 also contains provisions for the submission of the 
question of sale of alcoholic liquors, except beer, by the drink, at a 
special municipal election upon the filing of a sufficient petition and 
publication of notice, but these provisions do not apply to the licensing 
of sale of liquor by package or by drink and package. The latter 
questions may only be voted on at general municipal elections. 


May 16, 1951 
MUNICIPALITIES - ANNEXATION 
Interpretation of Statute, Section 17-405 


REQUESTED BY: Bernard M. Spencer, County Attorney, Nebraska 
City. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: Must the written request for annexation of certain 
territory to an adjoining city be signed by a ma- 
jority in “number and value”, or “number or 
value”? 


CONCLUSION: “Number and value.” 


Section 17-405, R. S. 1943, provides for the annexation of any 
territory lying contiguous to the corporate limits of any city or village. 
Its initial sentence says, “Whenever the owner or owners and inhabi- 
tants, or a majority thereof in numbers or value, * * * shall desire to 
annex such territory to any city or village, they shall first cause an 
accurate plat or map, * * * to be made, * * *.” The statute then requires 
that this plat or map be filed in the office of the city clerk, “together 
with a request in writing, signed by a majority of the property owners 
and inhabitants in number and value of the territory described in 
said plat * * *.” 


The above-emphasized conjunctive and disjunctive words are not 
irreconcilable and thus we are unable to interpret them. A funda- 
mental rule of statutory interpretation declares that where language 
of a statute is unambiguous there is no necessity for construction; 
courts having no jurisdiction to change the clear language of a statute. 
Wessel v. City of Lincoln, 16 N. W. 2d 476, 145 Neb. 357. The language 
of this statute is clear. True, the lawmakers have once written “num- 
bers or value”, and another time, “number and value”, and at first 
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blush they would seem to conflict. The legislators, however, have 
set out these different requirements for closely related, but different, 
procedures. In order to accomplish the necessary preliminaries to the 
annexation, i. e., having the territory properly platted or mapped, it is 
only required that a majority in numbers OR value desire to annex 
such territory, but in order to actualy-annex the territory it is neces- 
sary that a majority of the property owners and inhabitants in number 
AND value sign a written request. This seems quite reasonable, for it 
would provoke a serious injustice to force the owner of an entire 
area (majority in value) to be annexed to the city, despite his contrary 
desires, by the vote (majority in number) of some of his tenants 
(inhabitants). 


May 17, 1951 
TAXATION 


Constitutionality of Statute Levying ad valorem Tax Upon 
Motor Vehicles of Common Carriers For Hire 


REQUESTED BY: Philip K. Johnson, State Tax Commissioner, State 
House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 


QUESTION: Whether Sections 77-1001 to 77-1006, R. R. S. 1943, 
which provide for a levy upon motor vehicles 
carrying passengers or freight for hire, and oper- 
ated by common carriers not domiciled in or 
otherwise locally taxed in Nebraska, of an adva- 
lorem tax so devised as to reach only so much 
of the value of the vehicle as may fairly be related 
to its use in Nebraska, runs afoul of any federal 
constitutional limitation upon the power of the 
state to levy a tax upon property used in inter- 
state commerce. 


CONCLUSION: No. 


The question rises by reason of the challenge asserted by a corpo- 
ration whose property is subject to the levy of the tax, its counsel 
assuming that the recent decision of the Supreme Court of the United 
States, March 26, 1951, in Spector Motor Service v. Commissioner, 95 L. 
ed. Adv. Op. 435, reach a statute such as the Nebraska act. 


The Supreme Court of Nebraska has not had occasion to deal with 
this statute. It is enough that. we point out that Nebraska undertakes 
to, and does, tax all tangible personal property which, as a matter of 
law, acquires a situs in Nebraska for purposes of taxation, including all 
vehicles of interstate transportation moving into and through the 
state of Nebraska over fixed public highways provided by the state 
and maintained either by the carrier (railroad rights of way being 
public highways in Nebraska), or by the state and its governmental 
subdivisions, or over the airways, as is the case with air transporta- 
tion carirers. 
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All tangible personal property is subjected to an ad valorem tax, 
actual value being the basis for assessment, the assessed value in the 
case of vehicles of transportation engaged in interstate commerce 
being apportionate part of the value of the vehicle, fairly related to 
its use within this state, and the amount of the tax being determined 
by the imposition of a mill levy. which is uniformly applied. 


The incidence of the tax falls upon all tangible property whether 
it is used in interstate or intrastate commerce or a mixture thereof. 
The tax is not one upon any franchise to do business. It is utterly 
immaterial whether the owner of property is a person or a corporation 
or any other legal entity, or whether the use to which the owner 
devotes his property is profitable or not. 


It is unnecessary to cite any of the numerous decisions of the 
Supreme Court of the United States sustaining the validity of such a 
system of taxation as applied to vehicles engaged in transportation of 
persons or property in interstate commerce. The majority opinion 
in Spector Motor Service v. Commissioner affirms, as follows: 


“The courts of Connecticut have held that the tax before us 
attaches solely to the franchise of petitioner to do interstate busi- 
ness. The State is not precluded from imposing taxes upon other 
activities or aspects of this business which, unlike the privilege 
of doing interstate business, are subject to the sovereign power 
of the State. Those taxes may be imposed although their payment 
may come out of the funds derived from petitioner’s interstate 
business, provided the taxes are so imposed that their burden 
will be reasonably related to the powers of the State and nondis- 
criminatory.” 


May 18, 1951 
LIQUOR LICENSES AND SALES 
Giving of Prizes by Wholesalers 


REQUESTED BY: Marcus L. Poteet, Chairman, Nebraska Liquor 
Control Commission, State House, Lincoln, Ne- 
braska. 


OPINION BY Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: Certain business men, including liquor distribu- 
tors, propose to distribute free tickets to their 
customers and other prior to June 9th. On the 
night of June 9th, these tickets will be placed in 
a barrel and the winners of various prizes donated 
by the business men will be determined by draw- 
ing tickets from the barrel. The prizes will not 
include alcoholic beverages. Is this plan legal? 


CONCLUSION: No. It constitutes a violation of the law for- 
bidding lotteries. 


ise 


In the letter which accompanies your request for an opinion, the 
project for the distribution of prizes is described as follows: 


“The purpose of such festival is to acquaint the people in 
the neighborhood and in other neighborhoods with the variety of 
businesses in the area and to induce them to trade with such mer- 
chants. The festivities include the giving away of various prizes 
donated by the merchants. The method of distributing the prizes 
is that the merchants previous to June 9th will distribute door 
prizes ‘gratis to their customers and others and on the night of 
June 9th a portion of these tickets will be placed in a barrel and 
a eee poe chosen by selecting one of the tickets from 
the barrel.” 


The letter goes on to say that among those donating prizes are 
distributors of alcoholic beverages, but that no alcoholic beverages of 
any kind will be distributed as prizes. 


We believe that the proposed project does not violate any provi- 
sion of the Liquor Control Act. 


It occurs to us, however, that the plan proposed constitutes a 
violation of Section 28-961, R. S. 1943, which provides in part as 
follows: 


‘Whoever opens, sets on foot, carries on, promotes, makes or 
draws, publicly or privately, any lottery or scheme of chance, of 
any kind or description, by whatever name, style or title the same 
may be denominated or known: * * * shall be fined,” etc. 


In the case of Retail Section of Chamber of Commerce v. Kieck, 
128 Neb. 13, 257 N. W. 493, a scheme by a group of retail merchants of 
Plattsmouth to distribute prizes by drawing coupons from a ballot box 
was held by our Supreme Court to be a violation of Section 28-961. 
Also in the case of State ex rel. Hunter v. Fox Beatrice Theatre 
Corporation, 133 Neb. 392, 275 N. W. 605, the Supreme Court held that 
a so-called “bank night” operated by a moving picture theatre in 
substantially the same manner as the plan here proposed was a 
violation of Section 28-961. 


It is our opinion, therefore, that the plan proposed in the letter 


accompanying your request, would, if carired out, constitute a viola- 
tion of Section 28-961, forbidding lotteries. 


May 21, 1951 
LABOR 
Leasing Facilities for Employment Security Division 
REQUESTED BY: Donald P. Miller, Commissioner of Labor. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Assistant Attorney General. 
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QUESTIONS: 1. Does the Commissioner of Labor have the 
authority to enter into a lease with an option to 
purchase? 


2. If the Commissioner has the authority to 
enter such a lease, will it be necessary to pass 
legislation before the option could be exercised 
and title to the property vest in the state? 


3. May the Commissioner of Labor enter into a 
lease containing a provision that if the department 
pays the stipulated rental for a period of 15 years 
the lessor will give title to the building to the 
Department of Labor at the expiration of the 
lease? 


CONCLUSION: All three questions are answered in the affirma- 
tive, subject to the qualification shown. 


The questions contained in your letter are prefaced by the fol- 
lowing information: “At the present time the department is paying 
$28,980 a year rental in the city of Lincoln. For this rental we receive 
heat, some lights, some janitor service, and some supplies. We pay 
approximately $2,000 a year for lights, janitor service, etc., not furn- 
ished under the lease, making our total expenditures for office 
quarters, roughly, $31,000 a year. There is a possibility that we 
could purchase a building under a lease with an option to purchase 
clause. While we have not worked out any of the details, we would 
probably pay about $25,000 a year in rent and at the expiration of 15 
years obtain title to the building. We would, of course, have to furn- 
ish our own heat, janitor service, and supplies.” 


The general rule applicable to the situation is set forth in Road- 
mix Construction Corp. v. State, 143 Neb. 425, 9 N. W. 2d 741: 


“Employees, agents, and officers of the state are limited in 
their capacity to act for the state to the express authority given 
them by the Constitution or statutes and the provisions of con- 
tracts executed by authority thereof and authorized thereby and 
they cannot waive such provisions and the state be bound.” (See 
also State v. Cochran, 113 Neb. 846, 205 N. W. 568). 


As a general proposition, therefore, state officers are substantially 
restricted in the matter of entering into contracts or leases. However, 
the Employment Security Division of the Department of Labor pre- 
sents a different situation from that which exists in the case of state 
departments in general, for the reason that this division is specifically 
authorized to establish offices throughout the state in order to carry 
out the functions delegated to it by the Legislature. For example, 
Section 48-627 (a), R. S. Supp., 1949, requires an unemployed individ- 
ual to report at an employment office, and Section 48-602 (9) state 
that “employment office means a free public employment office or 
branch thereof, operated by this state or maintained as a part of a 
state-controlled system of public employment offices, * * *.” Section 
48-623 requires that all benefits shall be paid through such employ- 
ment offices. Obviously these sections require that the Commis- 
sioner shall take the necessary steps to provide adequate facilities, 
and this is confirmed by the terms of Section 48-606, which provides 
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in part that, “It shall be the duty of the commissioner to administer 
Sections 48-601 to 48-668; and he shall have power and authority to 
* * make such expenditures, * * * and take such other action as he 
deems necessary or suitable to that and if the same are consistent with 
the provisions of said sections.” 


Turning to Section 48-662, R. S. Supp., 1949, we find that the 
Commissioner has been given broad general powers in the establish- 
ment of offices: 


“* * The commisisoner of such department, in the conduct of — 
such service, shall establish and maintain free public employment 
offices in such number and in such places as may be necessary 
for the proper administration of Sections 48-601 to 48-668 and 
for the purposes of performing such functions as are within the 
purview of the act of Congress entitled * (Wagner-Peyser Act). 
The provisions of the said Act of Congress are hereby accepted by 
this state, and the Department of Labor is hereby designated and . 
constituted the agency of this state for the purposes of said act. 
All money received by this state under the Act of Congress shall 
be paid into the Employment Security Administration Fund and 
shall be expended solely for the maintenance of the state system 
of public employment offices.” 

Section 48-616, R. S., 1943, goes on to require that: 


“In the administration of Sections 48-601 to 48-668, the Com- 
missioner of Labor shall cooperate, to the fullest extent consistent 
with the provisions of said Sections, with the Social Security 
Board * *, and is authorized and directed to take such action, 
through the adoption of appropriate rules, regulations, adminis- 
trative methods, and standards, as may be necessary to secure to 
this state and its citizens all advantages available under the pro- 
visions of such act * * *. The commissioner shall comply with the 
regulations of the Social Security Board relating to the receipt or 
expenditure by this state of moneys granted under any of such 
acts. * *,? 


In order to supplement the foregoing general language, the Ne- 
braska Legislature has given the Commissioner the following specific 
authority with reference to the expenditure of appropriated funds: 


(Section 48-621 (a), R. S. Supp., 1949). “There is hereby 
created in the state treasury a special fund to be known as the 
Employment Security Administration Fund. All money deposited 
or paid into this fund is hereby appropriated and made available 
to the Commissioner of Labor. All money in this fund shall be 
expended solely for the purposes and in the amounts found neces- 
sary by the Social Security Administration for the proper and 
efficient administration of Sections 48-601 to 48-668, and for no 
other purpose whatsoever. * *.” 


The language contained in L. B. 222, the general appropriation 
bill now before the Nebraska Legislature, is sufficiently comprehen- 
sive to make available the funds necessary to carry out the authoriza- 
tion contained in the preceding quotation. 


It is clear from the foregoing that the Commissioner has the 
authority to enter into the leasing arrangements necessary to carry 
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out the administrative functions delegated to him by Article 6 of 
Chapter 48. In our opinion there would be no objection to including 
a purchase option in such leases, provided that the Social Security 
Administration had first found that this provision was proper and 
necessary. After such approval has been secured, the language in the 
various appropriation authorizations is sufficiently broad to permit 
the expenditure required during the next biennium, although con- 
tinuation of the agreement would of course be dependent upon similar 
appropriations during succeeding budgetary periods, and the lessor 
would be upon notice of this limitation under the authorities cited at 
the outset of the present opinion. 


It is our further opinion that additional legislation will be neces- 
sary before any purchase option contained in such leases could be 
exercised. The acquisition of title to buildings, and their consequent 
removal from the tax rolls, as well as the obligations created relative 
to the continued maintenance of such a building, all involve policy 
.considerations which can only be determined by the people acting 
through their Legislature. 


May 21, 1951 
LIQUOR TAX 
Replacement of Liquor Tax Stamps--Effect of L. B. 440 


REQUESTED BY: Marcus L. Poteet, Chairman, Nebraska Liquor 
Control Commission. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTIONS: 1. Does Section 53-161, as amended by L. B. 440, 
62nd Session of the Legislature authorize the 
destruction of stamps on liquor and their replace- 
ment where the liquor has been manufactured 
outside of Nebraska and shipped into Nebraska 
and stamped, and is to be shipped out of Nebraska 
for sale in some other state? 


2. If so, should tax on such shipments in the past 
be refunded, where application has been made, or 
are they governed by opinions of the Attorney 
can of November 29, 1950 and January 22, 
1951? 


CONCLUSIONS: 1. No. 


2. Taxes paid on past shipments should not be 
refunded. 


Section 53-161, R. S. Supp. 1949, prior to its amendment by L. B. 
449 of the 1951 Legislature (62nd Session), contained a proviso “that 
the commission may also, by rule, permit the cancellation of attached 
stamps by the distributor, and may permit credit or replacement to 
be issued to such distributor for stamps so cancelled or destroyed.” 
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This proviso has been stricken from the law by L. B. 440, and the 
following new matter added to the law: 


“that the commisison shall also by rule: (1) Permit the can- 
cellation of attached stamps by the manufacturer or distributor; 
(2) allow credit for, and replace attached stamps which have been 
canceled by the manufacturer or distributor pursuant to authority 
granted by the commission; (3) allow credit and replacement of 
stamps for any distributor when such stamps have been (a) 
destroyed or damaged to such extent they are not useable; (b) 
attached to liquors shipped out of this state for sale and con- 
sumption outside of the state; or (c) attached to liquors returned 
to the manufacturer for credit, substitution, or replacement; and 
(4) allow exchange of stamps of one denomination for another.” 


Section 53-160, R. S. Supp., 1949, provides that for the purpose of 
raising revenue a tax is imposed upon the privilege of engaging in 
business as a manufacturer or as a distributor at wholesale, fixing the 
rate per gallon as to different classes of alcoholic beverages and 
providing for exemptions from this tax in the following cases: 


1. Liquors manufactured in Nebraska but shipped out of the 
state for sale and consumption outside the State of Nebraska; 


2. Wines manufactured or imported solely for sacramental pur- 
poses; 


3. Wine or alcohol sold to a “non-beverage user”, when they are 
unfit for beverage purposes. 


There appears to have been no amendment as to these exemptions 
as yet by the 62nd Legislature. 


It is our opinion, therefore, that Section 53-161, R. S. Supp. 1949, 
as amended by L. B. 440, does not in any way affect the provisions of 
Section 53-160, R. S. Supp. 1949, and does not authorize the commis- 
sion to cancel and replace stamps on alcoholic liquors manufactured 
outside the State of Nebraska and shipped into Nebraska, and which 
are stamped for sale in Nebraska but later shipped outside the state 
for sale and consumption. The replacement of tax stamps provided 
by Section 53-161 as amended is not, in our opinion, intended to in- 
crease or enlarge the exemptions specified in Section 53-160, but 
rather to provide a method of refunding the tax where it has, through 
error, been paid on exempt liquors or where the stamps have been 
spoiled or destroyed. We construe the phrase “(b) attached to liquors 
shipped out of this state for sale and consumption outside of the 
state”, as it appears in the amendment to Section 53-161, to apply only 
to liquors manufactured in Nebraska for sale and consumption outside 
of the state, and not to liquors manufactured outside Nebraska and 
shipped inside the state and stamped for sale and consumption within 
Nebraska, even though they may later be shipped outside the state 
for consumption elsewhere. 


It follows that our opinions of November 29, 1951 and January 22, 


1951, are still applicable to shipments made prior to the effective date 
of L. B. 440, and no refund should be made on such shipments. 


a) 


May 23, 1951 
RETIREMENT SYSTEMS 


Classification of Employees of Department of Services 
For the Blind 


REQUESTED BY: Harry L. Hines, Director, Services for the Blind, 
State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: Employees of the Department of Services for the 
Blind, which is an agency of the Board of Control, 
have numerous duties and perform various service 
in connection with the rehabilitation and training 
of blind persons, and fitting such blind persons to 
engage in occupations. Are these employees eli- 
gible to participate in the teachers retirement or 
are they eligible to participate in the OASI pro- 
gram recently instituted by the Legislature? 


CONCLUSION: All employees who come within the definition of 
school employees as defined in Section 79-1501, 
R. S. Supp. 1949, should be classified as members 
of the Teachers Retirement System. All other 
employees should be classified as coming under 
the OASI. The classification should be as to 
offices or positions, based on the duties of the 
occupant, and not as to the particular individual 
who happens to be occupying the position at 
present The individual has no choice as to how 
he shall be classified, it being a matter to be 
determined by the department heads. 


From the information contained in your letter it would appear 
that some of these employees should be classified as members of the 
Teachers Retirement System and the remainder of the employees 
would come under OASI. 


The Teachers Retirement Act—Sections 79-1501 to 79-1553, inclu- 
sive, R. S. Supp. 1949, provides that all school employees who have 
attained the age of twenty-one years and are employed by the State 
of Nebraska or any subdivision or agency thereof as a school employee 
under an annual or continuing contract, whose services are engaged 
for at least half or more of each school day of a school year, shall 
be members of the Teachers Retirement System. See particularly 
Section 79-1509 and Section 79-1501 - subsections (7), (14) and (26), R 
S. Supp. 1949. 


It is our opinion that any employee of your department who 
comes within the definition of school employee as defined in Section 
79-1501, R. S. Supp. 1949, should be classified as a member of the 
Teachers Retirement System and is not eligible to participate in the 
OASI program. 
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On the other hand, those employees of your department who are 
not actually employed as teachers but perform other duties in con- 
nection with the rehabilitation and employment of blind persons, are 
not eligible to be members of the Teachers Retirement System, but 
should be classified as participants under the OASI program. 


This department cannot undertake to classify your employees as 
to whether they should come under the Teachers Retirement System 
or the OASI. This is a matter for your own department or the Board 
of Control, to determine, following the rules for making such determi- 
nation which we have suggested. Naturally there will be some close 
cases in which it will be difficult to determine which of the two cate- 
gories should include the particular employee but the determination 
of your department in such cases will doubtless be accepted without 
question. 


However, it should be stressed, that your department should clas- 
sify each position rather than the individual employee now occupying 
the position as to whether the occupant of the position comes under 
the Teachers Retirement System or the OASI. For example: If you 
classify the present Director as a member of the Teachers Retirement 
System, the same classification should apply to all future directors. 
It is the office or position, rather than the individual who should be 
classified. The individual employee has no choice as to how he shall 
be classified. It is a matter of applying the legal definition to each 
position. 


Summarizing briefly, all employees of your department who come 
within the statutory definition of school employees eligible to mem- 
bership in the Teachers Retirement System should be classified as 
coming under the Teachers Retirement System. All other employees 
should be classified as coming under the OASI program. 


May 24, 1951 
COUNTIES 


Authority of County to File Objections To Creation 
of Paving District 


REQUESTED BY: Ralph S. Kryger, County Attorney, Neligh, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 


QUESTION: Is a county a “resident owner of property” within 
the meaning of Section 17-511, R. S. 1943, so as to 
entitle it through its county board to file objec- 
tions to creation of a paving district to improve 
the streets abutting the court house square. 

CONCLUSION: No. 

Section 17-511, R. S. 1943, provides in part: 


li 


«* * * Tf a majority of the resident owners of the property di- 
rectly abutting on the street, streets, alley or alleys to be im- 
proved, shall file with the city clerk or the village clerk within 
twenty days after the first publicaiton of said notice, written 
objections to the creation of such district or districts, said im- 
provement shall not be made as provided in said ordinance; but 
said ordinance shall be repealed * * *.” 


A county, even though a body politic and corporate, is a creature 
of statute and has only such powers as are conferred by the legislature 
(Lindburg v. Bennett, 117 Neb. 66, 219 N. W. 851), and we are unable 
to find any statutory authority which might be construed to give a 
county a right to file objections under Section 17-511. 


The identical question was before the Supreme Court of Kansas 
in Board of Commissioners of Osborne County v. City of Osborne, 
104 Kan. 671, 180 P. 233, wherein the court held: 


“Under the act authorizing cities of the second class to 
improve its streets wherein it is provided that resident owners of 
more than one-half of the property subject to taxation for the 
improvement may protest (Gen. Stat. 1915, Sec. 1764), a county 
is not deemed to be a ‘resident owner’ of the square on which the 
courthouse stands, and therefore is not entitled to protest against 
the improvement of a street upon which the courthouse square 
fronts. 


It is, therefore, our opinion that a county is not a “resident owner 
of property” within the meaning of Section 17-511, R. S. 1943. 


May 25, 1951 
SOCIAL SECURITY 
Withdrawing from Municipal Retirement System 


REQUESTED BY: Philip K. Johnson, State Tax Commissioner, 
Capitol. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Assistant Attorney General 


QUESTION: In your opinion does L. B. 559, now pending before 
the Nebraska Legislature, meet the federal re- 
quirements for liquidation of an existing retire- 
ment system? 


CONCLUSION: Yes. 


Legislative Bill 559 of the present session was introduced for the 
purpose of providing a method whereby municipalities could withdraw 
from the Nebraska Municipal Retirement System established by 
Article 20, Chapter 19, R. S. Supp., 1949. It was passed this morning 
by our unicameral legislature by a vote of 40-0. The demand for 
this type of legislation arose from the fact that certain municipalities 
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which had previously elected to come under the Municipal Retirement 
System, felt that they might prefer to extend Social Security coverage 
to their employees under the provisions of the Social Security Act 
Amendments of 1950. Because of the following provision contained 
in Section 218 (d) of the Social Security Act, it therefore became 
necessary for such municipalities to have a means for abolishing the 
coverage previously established under the state act: 


“(d) No agreement with any State may be made applicable 
(either in the original agreement or by any modification thereof) 
to any service performed by employees as members of any cover- 
age group in positions covered by a retirement system on the date 
such agreement is made applicable to such coverage group.” 


Section 218 (b) (4) of the Social Security Act contains the follow- 
ing definition: 


“(4) The term ‘retirement system’ means a pension, annuity, 
retirement, or similar fund or system established by a State or 
by a political subdivision thereof.” 


At the present time we have only one standard for determining 
whether or not L. B. 559 provides a procedure for dissolution of an 
existing retirement system which will be adequate to meet federal 
requirements. That standard is contained in the following quotation 
appearing in a letter received from the Federal Security Agency: 


“Earlier this year the Commissioner for Social Security ruled 
with respect to dissolution of State and local retirement systems 
that a State or political subdivision will be considered no longer 
to have such a system for the purposes of Section 218 (d) of the 
Social Security Act if ‘(1) the system has been fully liquidated 
and provision has been legally made for the settlement of previ- 
ously accrued rights by means of refund of contributions, purchase 
of annuities or statutory segregation of accumulated equities, and 
(2) any benefits based on the accumulated equities do not depend 
on future employment’.” 


Summarizing the provisions of L. B. 559, we find that it permits 
a municipality to withdraw from the state retirement system by enact- 
ing an ordinance to that effect, after which “such governing body so 
electing shall notify the Board of Educational Lands and Funds of 
such action within ten days thereof specifying the names of all 
departments to be excluded, and thereafter no service performed in 
any position in any such department shall be deemed to be covered 
by the Nebraska Municipal Retirement System.” That is the only 
action which the municipality needs to take in order to withdraw 
from the system. Thereafter the procedure is automatic; that is, the 
Board upon receiving such notice must within 10 days reimburse 
each participant by paying him a separation allowance, which consists 
of the participant’s contributions plus interest. L. B. 559 further pro- 
vides that as to those individuals who have already retired prior to 
withdrawal by the municipality, the Board must continue to pay them 
their retirement benefits from the funds of the municipality which 
are already in the hands of the Board. If these funds are inadequate 
to meet the obligations owing to retired individuals, a procedure is 
provided whereby the municipality must supply any deficiencies. 


We feel that L. B. 559 would not be vulnerable to attack on con- 
stitutional grounds by reason of the decision of the Nebraska Supreme 
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Court in Lickert v. City of Omaha, 144 Neb. 75, 12 N. W. 2d 644 (1944). 
That case held that the existence of legislation making pension and 
retirement provisions for members of a police department and the 
acceptance or retention of employment as a member of a police 
department does not establish a contract, between the member and 
the city, that such members will thereafter be granted the retirement 
and pensions benefits provided in such legislation. The case further 
held that the right of the legislative body to amend the pension law 
is not affected by the fact that a given sum was required by law to 
be, and was deducted each month from the police officer’s pay by the 
esata | officer and paid into a pension fund. Most important the 
Court said: 


“Until the particular event happens upon which the pension 
is to be paid there is no vested right in the police officer to such 
payments. 


“The legislative change amending the pension provisions, 
previous to the happening of one or more of the conditions men- 
tioned in the act, impairs no absolute right of property in the 
police officer.” 


Prior to the enactment of L. B. 559 a participating municipality 
could discharge its obligation to an employee under the retirement 
system by discontinuing his services and paying him a separation 
benefit. Certainly such a municipality would not be depriving a 
participating employee of any vested rights if, instead of discharging 
the employee and paying him a separation benefit, it should choose to 
discontinue the retirement system and pay the employee the same 
separation benefit. 


It is our opinion that cities desiring to withdraw from the Nebras- 
ka Municipal Retirement System can meet the federal standard for 
dissolution of an existing retirement system (within the meaning of 
Section 218 (d) of the Social Security Act) by following the procedure 
outlined in L. B. 559. The latter act clearly provides for the full 
liquidation of the existing retirement system; it provides for the 
prompt settlement of previously accrued rights through an approved 
method; and, finally, benefits based on the accumulated equities do 
not depend on future employment. 


In concluding, we want to strongly urge that municipalities con- 
templating withdrawal from the Municipal Retirement System should 
carefully consider the step they are about to take. We further venture 
to suggest that before taking any final action leading to withdrawal, 
such municipalities should submit to you their detailed plans for such 
withdrawal. Such plans should include copies of the notice of election 
and of the notice given to the Board of Educational Lands and Funds 
at the time the city entered the Municipal Retirement System, and 
the copy of the proposed ordinance for withdrawing from the System. 
This suggestion is made because your office will be called upon to 
determine whether or not the steps taken by the city are adequate 
to accomplish the desired purpose of providing the means for extend- 
ing Social Security coverage to particular positions within the city 
government, and it would be much more expedient for the city to have 
some prior review of the sufficiency of the steps it was about to take, 
before taking any final action. 
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May 29, 1951 
STATE TREASURER 
Investment of Trust Funds in Securities Purchased Below Par 


REQUESTED BY: Frank B. Heintze, State Treasurer, State House, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 


QUESTION: - When funds of the various state trusts are in- 
vested in securities purchased below par, should 
the difference between the purchase price and 
par value be credited to the principal of such 
trust or to the income fund? 


CONCLUSION: Such profit should be credited as follows: 


(1) Permanent School Fund, Permanent Univer- 
sity Endowment Fund, Agricultural College En- 
dowment Fund and Normal School Endowment 
Fund to the principal fund. 


(2) Pneciia rg Veterans’ Aid Fund to the income 
fund. 


(3) School Employees’ Savings Fund to the con- 
tingent fund. 


(4) Safety Patrolmens’ Retirement Fund, Ne- 
braska Municipal Retirement Fund and Nebraska 
State Historical Society Fund each consist of only 
one fund to which all proceeds must be credited. 


Permanent School Fund, Permanent University Endowment Fund, 
Agriculiure College Endowment Fund and Normal School Endowment 
Fund. These funds originated through grants from the federal govern- 
ment and are all governed by the same constitutional and statutory 
provisions and may therefore be considered together. 


In State ex rel. Boettcher v. Bartling, 149 Neb. 491, 31 N. W. 2d 
422, our court held that where bonds belonging to the perpetual 
school funds of the state were sold at a price in excess of par value 
with accrued interest, the difference between par value with accrued 
interest and the sale price constitutes capital gain. It follows that 
where bonds are purchased at less than par and later redeemed at 
par, such difference also constitutes capital gain and must be credited 
to the principal fund. 


Nebraska Veterans’ Aid Fund is created by Section 80-401, R. R. S. 
1943, which states in part as follows: 


“There is hereby established a fund to be known as ‘Nebras- 
ka Veterans’ Aid Fund.’ The Board of Educational Lands and 
Funds is directed to purchase bonds or notes issued by the govern- 
ment of the United States or the State of Nebraska, or any county, 
school district or municipality therein, to the aggregate amount of 
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not more than eight million dollars, as provided by Sections 80-401 
to 80-405 and 80-404.01, to carry out the provisions of Sections 80- 
401 to 80-405, and to place them in the custody and control of the 
State Treasurer of the State of Nebraska under the same condi- 
tions as other state money, subject to disposition as provided in 
Section 80-403. * * * The interest, including accumulations, of the 
fund so held in trust, or so much thereof as shall be found neces- 
sary to carry out the purposes stated in Section 80-403, shall be 
disbursed to eligible veterans and their dependents under the 
supervision of the Director of the Department of Veterans’ Affairs 
created by this act.” 


By the express provision of this statute, not only the interest from 
the investment of the principal of the fund, but also accumulations 
thereto may be disbursed to eligible veterans and their dependents. 
The profits derived from purchasing bonds below par should, there- 
fore, be credited to the income fund. 


School Employees’ Savings Fund. Section 79-1549, R. R. S. 1943, 
provides in part: 


“A Contingent Fund is hereby created to facilitate the credit- 
ing of regular interest on the amounts in the various other funds, 
with the exception of the Expense Fund, and to provide a fund 
to cover any special requirements of the Service Annuity Fund 
or the Expense Fund, insofar as the state is responsible for these 
funds. All income, interest, and dividends derived from the depo- 
sits and investments authorized by sections 79-1501 to 79-1553 shall 
be paid into the Contingent Fund. The retirement board is 
hereby authorized to accept gifts, devises, and bequests, and any 
funds that may come into the possession of the retirement system 
in this manner or which may be transferred from the School 
Employees’ Savings Fund by reason of the lack of a claimant or 
because of a surplus in any fund described in Section 79-1545, or 
any other money the disposition of which is not otherwise pro- 
vided for herein, shall be credited to the Contingent Fund * * *.” 


The profits, therefore, which accrue because of investment of the 
School Employees’ Savings Fund in bonds purchased below par should 
be credited to the contingent fund. 


Safety Patrolmen’s Endowment Fund. Section 60-445, R. S. Supp. 
1949, provides in part: 


“All money received by said system shall be set aside by 
the State Treasurer and credited to the Safety Patrolmen’s Retire- 
ment Fund created by Sections 60-441 to 60-460. Out of said fund 
shall be paid the expenses of the system, and the benefits and 
annuities as provided in Sections 60-446 to 60-460 * * *.” 


Nebraska Municipal Retirement Fund. Section 19-2049, R. S. 
Supp. 1949, provides in part: 


“All money received by the board shall immediately be 
deposited with the treasurer for the account of the system * * * All 
securities of the system when received shall be deposited with the 
treasurer who shall provide adequate safe deposit facilities for 
their preservation and who shall have custody of them. The assets 
of the system shall be invested as one fund. * * *” 
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Nebraska State Historical Building Fund. This fund was created 
by a special levy authorized by Section 82-113, R. R. S. 1943, to be 
used for the construction and equipment of an historical building for 
the Nebraska State Historical Society, when a specific appropriation 
is made therefor by the legislature. 


The last three mentioned funds each consist of only one fund to 
which all proceeds, no matter how acquired, must be credited. 


June 5, 1951 
SOCIAL SECURITY 


Game, Forestation and Parks Commission Employees 


REQUESTED BY: Paul T. Gilbert, Executive Secretary, Game, For- 
estation, and Parks Commisison, State House, Lin- 
coln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Assistant Attorney General. 


QUESTION: In view of the provisions of Sections 218 (c) (6) (D) 
and 210(a)(15) of the Social Security Act, may all 
regular employees of the Game, Forestation and 
Parks Commisison of the State of Nebraska be 
included in the proposed agreement between the 
State and the Federal Security Administrator? 


CONCLUSION: Yes. 


Your letter indicates that the Tax Commissioner of the State of 
Nebraska has been informed by the Federal Security Agency that the 
services of temporary crews who have been employed by your depart- 
ment solely for the purpose of seining fish could not be covered under 
the proposed state-federal social security agreement, and that you are 
therefore vitally interested in determining whether or not all of your 
regular employees are eligible to participate in the agreement. 


There is no question but that the Nebraska Legislature desired 
the coverage of all state employees who might be eligible. The enab- 
ling act adopted at the recent session (L. B. 265), contains this expres- 
sion of the legislative intent: “* * * it is hereby declared to be the 
policy of the Legislature, subject to the limitations of this act, that 
such steps be taken as to provide such (social security) protection to 
employees of the State of Nebraska and its political subdivisions on 
as broad a basis as is permitted under the Social Security Act.” 


Referring to the Social Security Act, we find that Section 218 
(c)(6) (D), which deals with agreements between the states and the 
Federal Security Administrator, contains a provision that such agree- 
ment shall exclude: 


“service (other than agricultural labor or service performed 
by a student) which is excluded from employment by any provi- 
sion of Section 210 (a) other than paragraph (8) of such Section.” 
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Section 210 (a), referred to in the above quotation, provides in 
part that: 


“(a) The term ‘employment’ means * * * any service, of what- 
ever nature, performed after 1950 * * * except that in the case, of 
service performed after 1950, such term shall not include-- 


“(15) Service performed by an individual in (or as an officer 
or member of the crew of a vessel while it is engaged in) the 
catching, taking, harvesting, cultivating, or farming of any kind 
of fish, shellfish, crustacea, sponges, seaweeds, or other acquatic 
forms of animal and vegetable life (including service performed 
by any such individual as an ordinary incident to any such activi- 
ty}, except (A) service performed in connection with the catching 
or taking of salmon or halibut, for commercial purposes, and (B) 
service performed on or in connection with a vessel of more than 
ten net tons (determined in the manner provided for determining 
the register tonnage of merchant vessels under the laws of the 
United States); * * *.” 


Your letter points out that you have some 28 regular employees 
who, as a part of their duties, may from time to time engage in the 
“catching, taking, harvesting, cultivating, or farming” of fish, and 
that if these employees were to be arbitrarily excluded from social 
security coverage under the proposed agreement you would be con- 
fronted with a difficult problem of employee morale in that many of 
your employees would be eligible for coverage, while others working 
beside them would be ineligible simply because they happened to be 
handling the game fish phases of your program, whereas the eligible 
employees were handling the wild game or state park phases of the 
program. 


In our opinion, the answer to this problem lies in the fact that the 
regular employees of the Game, Forestation and Parks Commission 
of the State of Nebraska are engaged in the administration and en- 
forcement of the game laws and the game conservation program out- 
lined by the legislature. That they may engage in the catching, taking, 
or cultivating of fish is only incidental to their statutory duties. That 
such is the case is clear from the provisions of Section 81-809, R. R. S., 
which outlines your duties: 


“The secretary, under the direction of the Game, Forestation 
and Parks Commission acting in official session, is authorized to 
appoint such deputy conservation officers, agents, office em- 
ployees and such other employees as may be required efficiently 
to enforce the laws for the protection of wild life and for the 
administration of hatcheries, game preserves, recreational areas, 
forests and parks. * * * In addition to the necessary deputy con- 
servation officers, the commission shall specify and require the 
appointment of such other agents and employees as may be re- 
quired to execute its plans and projects and to administer its 
affairs, and it shall prescribe their duties.* * *.” 


It is thus our opinion, that under the law of this state, your regu- 
lar employees are not engaged in performing services which are man- 
datorily excluded from the forthcoming agreement for social security 
coverage, and you should therefore report all of your regular employ- 
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ees to the Tax Commissioner, and make the withholdings and contri- 
butions required by law. 


The program of extending social security coverage to employees 
of the state and of its political subdivisions is so new that there has 
not been sufficient time to contemplate and to prepare answers to the 
hundreds of novel and unexpected questions which have arisen. Nor 
has there been time to determine in each particular case whether a 
question is state or federal. However, there has been complete cooper- 
ation and understanding between this state and the federal officials 
charged with administration of the program, and it has been indicated 
that in all cases where interpretation of state laws is involved, the 
Administrator will accept the interpretation of the responsible state 
office, in the absence of such factors as a deliberate attempt to violate 
the terms of a state-federal agreement or of the provisions of the 
Social Security Act itself. 


That these factors are not present in the question here involved 
is clear from an examination of the Social Security Act. A primary 
rule in construing statutes is to ascertain and give effect to the legis- 
lative intention; that is, the intent of Congress. The Supreme Court 
of the United States has frequently said that, “the intention of the 
lawmaker constitutes the law.” Looking first for the general intent 
of Congress in adopting Section 218 (which permits extension of 
coverage to state and local employees), we find this statement in the 
Senate Report relating to that section: 


“Under present law, employment by state and local govern- 
ment units is not included in the coverage of the old age and 
survivors insurance system. Under the committee-approved bill, 
all such employment which is not under an existing retirement 
system could be covered through voluntary agreements between 
the States and the Federal Security Administrator.” (Senate Re- 
port No. 1669, May 17, 1950, to accompany H. R. 6000, p. 3301 U. 
S. Congressional Service, 2nd Session, 8lst Congress. Quoted 
language adopted in Conference Report No. 2771, August 1, 1950, p. 
3489, U. S. Cong. Serv.). 


Certainly the language quoted above indicated an intent on the 
part of Congress to extend coverage to state and local employees on a 
broad basis. In fact, the language employed in the quotation, when 
the terms are viewed in the technical sense in which they are em- 
ployed in the Social Security Act, are much broader than the terms of 
the amendment itself. 


It is not necessary that we content ourselves with this superficial 
examination of the intent of Congress, and it is entirely proper that 
we should go back and scrutinize the legislative intention in connec- 
tion with the adoption of the amendment which excluded the services 
of individuals engaged in the “catching, taking, harvesting, cultivating, 
or farming of any kind of fish”. As stated by the Court in Harrison 
v. Northern Trust Co., 317 U. S. 476, 87 L. Ed. 407: 


“* * * words are inexact tools at best and for that reason 
there is wisely no rule of law forbidding resort to explanatory 
legislative history no matter how ‘clear the words may appear on 
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superficial examination’. 
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Furthermore, the Supreme Court of the United States has indi- 
cated that it is not only proper, but that it is the duty of government 
agencies to administer the provisions of a federal act acocrding to their 
best understanding of the purposes of Congress in the light of the 
contemporaneous discussion in Congress. (See R. F. C. v. Denver & 
Rio G. W. R. Co., 328 U. S. 495, 66 Ct. 1282, 90 L. Ed. 1400). 


The exclusion of fishermen from the Social Security Act first ap- 
peared in the Act of August 10, 1939 (53 State 1362, Sec. 209 (b)(14). 
Our research indicates that the following discussion took place in the 
Senate with reference to that amendment. (Quotations are from the 
Congressional Record, Vol. 84, Part 8, 76th Congress, Ist Session). On 
July 11, 1939, Senator Harrison undertook to explain the more im- 
portant changes proposed by the pending legislation: 


(p. 8829) ‘““* * * American seamen have expressed a strong 
desire for coverage, and there has been practically no opposition 
to this request. Your committee concurs in this proposal, but 
with an amendment excluding services by fishermen and by the 
crews of fishing vessels. No request for coverage has come from 
this group, and it is not felt expedient to extend coverage until a 
special study has been made of the particular problems and 
desires of those who would be affected. 


* * * * * 


MR. DAVIS: One of the leaders of the fishermen called on me 
this morning. They are objecting to the exemption. 


MR. HARRISON: They want to be included? 

MR. DAVIS: They want to be included. 

MR. HARRISON: What kind of fishermen does he represent? 
MR. DAVIS: All kinds of fishermen. 


MR. HARRISON: In many places an oyster or shrimp gatherer 
who has perhaps one or two employees goes out in his own boat. He 
sells his oysters or shrimp to the cannery. We have had no request 
from such people to be included. * * * We have exempted fishermen 
with the feeling that this is the practical approach. Their wishes in 
the matter should be known before we determine on their cover- 
age, * *.*, 


* * * * * 


(p. 8836). MR. SCHWELLENBACH: Mr. President, I should 
like to have an explanation of this amendment. (Note: At this point 
in the legislative process, the proposed amendment did not contain 
the exceptions which now appear as subdivisions (A) and (B) of 
Section 210 (a)(15); that is, subdivision (A) was added in conference 
committee, and the form of (B) was there changed). 


MR. HARRISON: Mr. President, the House Bill covered mari- 
time employees in the old-age-insurance tax. We except fishermen 
from its operation. The object of this amendment is to take care of 
that exception, so that such employees will not be covered by that 
tax. 
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MR. SCHWELLENBACH: I should like to know what reason 
the committee has for excepting the employees of such companies? 


MR. HARRISON: I will tell the Senator what prompted me. 
I presume the conditions in the locality which I have in mind are 
quite like those in many other localities throughout the country 
where men dredge for oysters or gather shrimp. The owner of 
a small vessel goes out with two or three persons who may be 
his own sons or men he employs by the day. At one place in my 
state there are thousands of such small fishing vessels which 
would have to make tax reports to the Bureau of Internal Rev- 
enue. I think it would cause a great deal of confusion; I do not 
believe the benefits which would be obtained would be worth the 
disadvantages to those engaged in such business, and I do not 
believe it would be workable. So we excluded fishermen and 
officers and members of the crew on a sail vessel or a vessel other 
than a sail vessel under 400 tons.” 


(At this point, Senator Schwellenbach started the discussion 
which resulted in the coverage of salmon fishermen, on the ground 
that the foregoing reasoning did not apply to them since the 
salmon industry is carried on by large-scale operators who have 
many employees. See also, page 8842, and the extended discus- 
sion covering all of page 9003, wherein it is made clear that 
Congress had in mind only the small commercial fishing oper- 
ation). 


We think it clear from the foregoing discusison that in adopting 
this particular provision of the Social Security Act, Congress had in 
mind only the exclusion of the small commercial fishermen, and that 
this was done for administrative reasons. None of the employees of 
the Game, Forestation and Parks Commission of this state are engaged 
in commercial fishing, and the administrative reasons which caused 
the exclusion of such services are not present in the case of your 
regular employees. 


Bearing in mind that the Supreme Court of the United States has 
said (Markham v. Cabell, 326 U. S. 404, 90 L. Ed. 165) that, “The 
policy, as well as the letter, of a law is a guide to its construction, and 
resort may be had thereto to ameliorate its seeming harshness or to 
qualify its apparent absolutes,” it is believed that the present opinion 
gives a proper construction of the congressional enactment, in that it 
effectuates rather than frustrates the legislative intent. Under the 
circumstances, we feel confident that the Federal Security Administra- 
tor will be inclined to concur with our interpretation of the Nebraska 
law insofar as we hold that the services of your regular employees are 
not mandatorily excluded from the proposed federal-state agreement, 
inasmuch as that interpretation obviously is not an attempt to circum- 
vent the intent of Congress, but is the only way in which that intent 
can be properly carried out. 
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June 8, 1951 
MOTOR VEHICLES 


Operation of Truck Upon “In Transit” Card or Expired 
Registration Plates of Another Vehicle During The 
Ten-Day Period Allowed for Registration 


REQUESTED BY: Owen J. Boyles, Assistant Director, Motor Vehicle 
Division. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 


QUESTIONS: 1. Whether an unregistered truck bearing an “in 
transit” card and being operated upon a public 
highway within the ten-day period allowed for 
accomplishing delivery of the vehicle to the pur- 
chaser’s place of residence or business may carry 
a load of any kind? 


2. Whether an unregistered truck bearing regis- 
tration plates originally assigned to another vehi- 
cle and being operated upon a public highway 
during the ten-day period allowed for reassign- 
ment of such plates to the unregistered vehicle 
may carry a load in excess of the capacity author- 
ized by such plates? 


CONCLUSIONS: 1. No. 
2. No. 


L. B. 127, Session Laws 1951, enacted with the emergency clause, 
so amended Section 60-320, R. S. Supp. 1949 as to provide, in part, that 
the life of an “in transit’? card should expire ten days after the day 
of issue, and, in part, as follows: 


“* * * and provided further, that where any person, firm or 
corporation has had a motor vehicle previously registered and 
license plates assigned to such person, firm, or corporation, such 
owner may operate the motor vehicle for a period of ten days in 
order to effect transfer of plates to the new motor vehicle * * *.” 


Section 60-320 prior to its amendment related wholly to the sub- 
ject of the operation upon public highways of unregistered motor 
vehicles in the following circumstances: 


(a) Upon dealer’s registration plates, operation being by a manu- 
facturer or dealer, his employees, or a prospective purchaser for 
demonstration purposes; 


(b) Upon “in transit” cards, issued only to one holding a dealer’s 
license, operation being by the dealer, his agent, or his bona fide 
purchaser, “to effect delivery of any motor vehicle bought or sold by 
him, from the point where purchased or sold to points within this state 
or outside this state, may, solely for the purpose of such delivery by 
himself, agent or bona fide purchaser, drive such motor vehicle on the 
highways * * *.” 
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It is too plain for extended discussion that the language of the 
statute authorizes the movement of a truck bearing an “in transit” 
card, issued to the dealer and bearing the name of the owner of the 
vehicle, solely for the purpose of accomplishing delivery of the vehicle 
to the purchaser’s residence or place of business. There is no authority 
granted to carry any load of any kind, and to do so without first 
having obtained registration plates which evidence the payment of a 
fee adequate for the weight of the load carried is to violate Section 
60-331, R. S. Supp. 1947. 


The second question rises out of the amendatory language, set 
forth above, which purports to authorize any person to operate an 
unregistered vehicle for a period of ten days if he “has had a motor 
vehicle previously registered and license plates assigned to such per- 
son.” We turn to the title of the act to determine the meaning of this 
language. The title discloses that the true meaning of the sentence is 
to be deduced from a consideration of Sections 60-314 and 60-315, R. 
S. Supp. 1949 which provide that upon transfer of ownership of a 
vehicle its registration shall expire but that the registration plates 
may be reassigned to another unregistered motor vehicle which the 
registrant owns. 


What the amendatory language means in plain English may be 
stated as follows: A registrant transfers ownership of vehicle A and 
purchases vehicle B which is unregistered. He will be permitted to 
operate vehicle B bearing the registration plates assigned to vehicle A 
for a period of not more than ten days within which time he is to 
accomplish registration of vehicle B and to have the registration 
plates originally assigned to vehicle A re-assigned to vehicle B. The 
act grants this privilege to any person. 


Not a syllable in this section prior to its amendment authorized 
any vehicle to be operated upon a highway carrying a load of any 
kind, the whole purpose of the section being to grant to a dealer or 
his purchaser a privilege to move a motor vehicle which is unregis- 
tered, during a period of time within which registration can be ac- 
complished or a delivery made or a sale effected, with a limited use 
for the personal or private purpose of the dealer or his employee. 
Assuming, however, that the enept amendatory language, which ap- 
pears to be out of context in section 60-320, was understood and thus 
intended by the Legislature to imply authority to move the vehicle 
while loaded, then the privilege assumed to be granted could not 
rise any higher than the privilege granted when the registration 
plates were originally assigned to vehicle A. Thus the load carried 
on vehicle B could not exceed the load which could have lawfully 
been carried on vehicle A with the same registration plates. 


June 7, 1951 
TAXATION 


Exemption of Property Devised in Trust 
for Board of Regents 


REQUESTED BY: Hugh Stuart, County Attorney, Lexington, Ne- 
braska. 
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OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 


QUESTION: Whether exemption from taxation may be accord- 
ed to.real property title to which is held by a 
trustee where, by the terms of the trust, the cor- 
pus and accumulations thereto are to be held by 
the trustee until his death or his voluntary termi- 
nation of the trust, the trustee having power of 
sale and, in his personal capacity, a right to pur- 
chase any farm property devised to him as trus- 
tee, the cestui que trust being the Board of Re- 
gents? 


CONCLUSION: Yes. 


It is settled that if a fee simple title is necessary to the perform- 
ance of a trust, then a fee simple passes to the trustee. Restatement, 
Property, Volume I, section 32; Trusts, Volume JI, section 88; 19 Am. 
Jur. 478, section 18. This rule is applicable in the case of the Shel- 
don will which gives rise to the question submitted. Cf. Weller v. 
Noffsinger, 57 Neb. 455, 77 N. W. 1075; Clark v. Fleischmann, 81 Neb. 
445, 116 N. W. 290; Smith v. Rizzuto, 133 Neb. 655, 276 N. W. 406. 


The trust is not to continue beyond the life of the trustee and may 
at his election be terminated at any time prior to his death. We lay 
to one side, for the moment, the right of the trustee to purchase in 
his personal capacity any farm property which was devised to him 
in trust, and determine the nature of the interest of the cestui, the 
Board of Regents, in the subject matter of the trust. 


It appears that the impact of tax legislation is such that questions 
of situs of property held in trust are resolved, insofar as the interests 
of the beneficiary are concerned, by adoption of the view that the 
beneficiary’s interest is not merely a chose in action but a property 
interest. 1 Scott on Trusts, section 130, and see cases cited in notes 
ae in 1951 Supplement; Restatement, Trusts, Volume I, section 
130. 


It is settled that the property of the Board of Regents is the prop- 
erty of the state, see cases cited in 1949-1950 Opinions of the Attorney 
General 305 which deals with a tax exemption question relating to 
the Board of Regents. Thus the property of the Board of Regents is 
exempt from taxation. Constitution, Article VIII, section 2; section 
77-202(1), R. R. S. 1943. 


In Fontenelle Forest Ass’n. v. Sarpy County, 118 Neb. 725, 226 
N. W. 327, the court incorporated in its opinion the following state- 
ment: 


“The public property which is thus exempt includes all prop- 
erty which in fact and equitably belongs wholly to the state, no 
matter upon what basis its title rests and no matter in what per- 
son or body the legal title may temporarily be lodged; and these 
rules apply not only to land but also to personal property of all 
descriptions, including corporate stock, banks, railroads, and oth- 
er institutions wholly owned and controlled by the state; but it is 
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only such property as may properly be said to belong to the state 
that is exempt, and it is not sufficient that the state may have 
some indirect or expectant interest therein.” 


The Board’s possession and enjoyment of the property real and 
personal, composing the trust res is postponed to an indefinite future 
day but no contingency can defeat the right of the Board to take pos- 
session of whatever property composes the res on the day the trust 
terminates. The provision in the the will for the accumulation of rents 
and profits pending the day legal title will vest in the Board mani- 
fests a testamentary intent that the whole equitable, beneficial interest 
in the property is in the Board of Regents. Its equitable interest, 
therefore, is vested, notwithstanding the fact that a subsequent event, 
a sale by the trustee, will defeat a right of possession to specific items 
of the property presently composing the res. 


The controlling question in matters of taxation is, who in fact owns 
the property, and not where rests the mere legal title. State Agri- 
cultural College v. Hamilton, 28 Kan. 376. Does the fact that the 
trustee’s fee simple title is coupled with a power of sale adversely 
affect the tax exemption right now asserted, given the fact that the 
equitable interest of the Board vests in the proceeds of a sale or in 
the property in which the proceeds are invested? Ellsworth College 
v. Emmett County, 156 Iowa 52, 135 N. W. 594 held that it did not 
in an instance where the statute granted exemption to real estate 
comprising a part of a college’s endowment and a trustee held title, 
coupled with a power of sale, to real estate devised in trust for the 
benefit of a college. 


In respect of so much of the property composing the trust res 
from time to time during the life of the trust as is affected by the 
right vested in the trustee in his personal capacity to purchase, we do 
not reach a different conclusion. The ‘trustee’s right is undeniably a 
legal interest. The equitable interest of the Board in the specific 
farm property affected by this right cannot ripen into legal title 
until the trust has terminated and will not so ripen if the trustee 
chooses to purchase such farm land or to sell it to third parties. But, 
until the farm land, in respect of which the trustee may exercise an 
option to purchase in his own right, has been sold either to himself 
or to a third party, there is no divesting of the equitable interest of 
the Board. If the power of sale does not defeat the tax exemption in 
the case of sales to third parties, generally, then it does not in the case 
of sale by the trustee to himself. Cf., 98 A. L. R. 1372 which annota- 
tion deals with cases involving legal rather than equitable title in 
an owner whose property is tax exempt and whose title may be de- 
feated by the happening of a contingent event. The point is, until 
a power of sale is exercised all the property composing the trust res 
belongs equitably to the Board of Regents and the exemption from 
taxation attaches to the property of the Board during the time it has 
the equitable, beneficial ownership. 


“While it is an ordinary rule of law that statutes exempting pro- 
perty are to be strictly construed in favor of the state, we are of the 
opinion that when the exemption is in favor of the state itself, the 
reason for the rule fails.” Abearg v. Moe, 198 Wis. 349, 224 N. W. 132. 


We bottom our opinion on the Fontenelle Forest Ass’n. and Ells- 
worth College cases, but in reaching this conclusion we are mind- 
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ful of the fact that the whole quantity of property involved in this 
estate is of very considerable value, and that there are few cases 
dealing with the specific question whether exemption attaches to 
property the legal title to which is held by a private trustee, having 
a power of sale, for the benefit of a legal entity whose property 
is tax exempt. Cf. 156 A. L. R. 1301 which collects cases dealing 
with tax exemption resting on equitable title. We think it would not 
be imprudent, therefore, that the county assessor should be advised 
that the question may be settled by a court of competent jurisdiction 
by way of an appeal from the action of the county board of equaliza- 
tion in granting or denying the asserted exemption. 


June 11, 1951 
TAXATION 


Taxation—Election on Issusing Bonds for Building Courthouse 
Sufficiency of Vote 


REQUESTED BY: F. J. Schroeder, County Attorney of Frontier 
County, Curtis, Nebraska. 


OPINION BY: Clarence S. Beck ,Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: At a special election the proposition was submit- 
ted to the voters for authority to issue bonds in 
a sum not exceeding $200,000.00 for the purpose 
of erecting a courthouse, and authorizing a tax 
levy in excess of the constitutional limit at such 
rate as will be sufficient to pay the principal and 
interest of said bonds. Approximately  sixty- 
three per cent of those voting were in favor of the 
proposition and thirty-seven per cent opposed. 
Is this vote sufficient to authorize issuance of the 
bonds and levy of the proposed excess tax? 


CONCLUSION: Such vote authorizes the erection of a courthouse 
and issuance of bonds for that purpose as provided 
in section 23-120, R. S. 1943, but it does not au- 
thorize the levy of a special tax in excess of the 
five-mill constitutional limit for the payment of 
such bonds. Assuming that the resolution of the 
county board finding that such excess tax levy 
is necessary is a true reflection of the situation, 
it must be presumed that the vote, being less than 
a two-thirds majority, is not sufficient to author- 
ize a valid bond issue. 


Section 23-120 R. S. 1943, is a special statute governing the erec- 
tion of courthouses and jails. It requires that the county board shall 
provide a suitable courthouse, jail and other necessary county build- 
ings, and, for that purpose, borrow money and issue the bonds of the 
county to pay the same. It further provides that no appropriation 
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exceeding $1500.00 shall be made for the erection of any county build- 
ing without first submitting the proposition to a vote of the people 
and it being approved by a majority of the legal voters thereon. 
It further provides that in no case shall the levy of taxes for all pur- 
poses, including the tax for the erection of the courthouse, exceed the 
constitutional limit of fifty cents on every one hundred dollars of 
the assessed valuation of the county. 


Section 23-129, R. S. Supp./1949, is a general statute relating to the 
levy of special taxes in excess of the constitutional five-mill limit, 
and requires that all such proposed special levies shall be submitted 
to a vote of the electors and shall be approved by a two-thirds ma- 
jority of those voting on the proposition. 


The proposition submitted to the voters of Frontier County was 
submitted pursuant to the requirements of section 23-120 insofar as it 
was necessary to obtain approval of the voters to appropriate more 
than $1500.00 for the erection of the courthouse and to borrow mon- 
ey for such purpose and issue bonds. A majority vote was sufficient 
to carry that proposition. State ex rel Polk County v. Marsh, 106 Neb. 
760, 184 N. W. 901. 


However, the proposition as submitted to the voters contained 
another proposal to levy a special tax in excess of the five-mill con- 
stitutional limit, and this proposal, under section 23-129, R. S. Supp. 
1949, required a two-thirds mapority of the vote for its approval. 


Both of these proposals, while stated in separate paragraphs, were 
a part of the same proposition, and were voted on as one proposition. 


In determining the result of a vote it is a cardinal rule that the 
intention of the voter must be given effect unless to do so would 
contravene some essential mandate of the law. 29 C. J. S. 325, sec- 
tion 223. There would appear to be no doubt whatever that a sub- 
stantial majority of the voters approved the proposition to erect a 
courthouse and to borrow money and issue bonds for that purpose. 


It is equally clear, however, that the proposition to levy a special 
tax in excess of. the five-mill constitutional limit did not carry by a 
two-thirds majority as required by section 23-129, 'R. S. Supp. 1949. 


The question now presented is: Did the failure of the proposal 
to receive a favorable two-thirds vote defeat that part of the propos- 
al authorizing the erection of a courthouse and issuance of bonds pay- 
able from taxes which, altogether, do not exceed the five-mill limit, 
which requires only a majority vote, or did it defeat only the propo- 
sition to levy a tax in excess of the constitutional limit. 


We have been unable to find any authorities bearing directly on 
this point. We believe, however, that an analogous situation occurs 
in cases where a statute is enacted by the Legislature which contains 
both valid and invalid provisions. The rule adopted in such cases is 
that if the valid portions of the act can be separated from the in- 
valid portions, and can be enforced as an independent act, and if it 
further appears that the invalid portions of the act did not constitute 
an inducement to the passage of the valid parts of the act, then the 
valid parts of the act will be upheld and the invalid parts rejected. 
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State ex rel Wheeler v. Stuht, 52 Neb. 209, 71 N. W. 941; State v. 
Farmer’s and Merchant’s Irr. Co., 59 Neb. 1, 80 N. W. 52; Redell v. 
Moores. 63 Neb. 219, 88 N. W. 248, 55 L. R. A. 740. 


Applying these principles to the question here presented, we believe 
that there is not difficulty in separating the two propositions submit- 
ted to the voters. First, to erect a courthouse and issue bonds for that 
purpose; Second, to levy a tax in excess of the five-mill constitutional 
limit for the payment of such bonds. We believe that the second pro- 
posal—to levy a special tax in excess of the constitutional limit — did 
not act as an inducement to the voters to vote for the erection of a 
courthouse and issuance of bonds for the same. It is our opinion, 
therefore, that the first proposition carried but the second proposi- 
tion failed to carry because it failed to receive two-thirds of the vote. 


Under these circumstances, it is our opinion that the county board 
may lawfully proceed under section 23-120 to issue bonds for the erec- 
tion of a courthouse and may erect such courthouse but that no 
levy of taxes in excess of the constitutional limit of fifty cents on ev- 
ery one hundred dollar valuation, for all purposes, can be made for the 
payment of the principal and interest on such bonds. 


It is noted that the county board, in its resolution, states that in 
order to pay the principal and interest of said bonds it is necessary to 
assess taxes. “The aggregate of which shall exceed the rate of 50c 
(fifty cents )per hundred ($100.00) dollars, valuation to the property 
of said county.” Assuming that this is a true reflection of the situa- 
tion, there would appear to be no authority from the voters, in the ab- 
sence of a two-thirds majority, to issue the bonds proposed by the 
measure submitted to the voters. In other words, if it is impossible 
to pay the bonds except by an excess tax levy, then, of course, no 
bonds can be financed under this vote. 


June 13, 1951 
VETERANS 


Veterans—’Recognized Veterans organizations’ 
Under Section 80-101 


REQUESTED BY: Millard F. Cluck Jr., Deputy County Attorney, 
County of Scotts Bluff, Gering, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Assistant Attorney Gen- 
eral. 


QUESTION: Do the definitions contained in Section 80-401.01, 
especially with reference to what a ‘recognized 
veterans organization’ is, relate, to define, and are 
they made a part of Section 80-101 so that it 
would be necessary for a veterans organization 
to be recognized in accordance with the defini- 
tion of Section 80-401 before they would have a 
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voice in recommending whom should be appoint- 
ed to such committee. 


CONCLUSION: Yes. 


Sections 80-101, 80-401.01 and 80-406 were either amended or 
adopted by the same session of the legislature (1947). Section 80-101 
appeared in L. B. 240, and the other two sections were in L. B. 187. 
The complete wording of Section 80-406, as adopted by the legislature 
is as follows: 


“To assist the Department of Veterans’ Affairs in the per- 
formance of its duties, each county board shall appoint, in each 
county of the state, a county service committee as provided in sec- 
tion 80-101, Revised Statutes of Nebraska, 1943, as amended by 
section 2, Legislative Bill 240, Sixtieth Session of the Nebraska 
State Legislature, 1947.” 


As originally introduced, that section contained all of the lang- 
uage now apearing in Section 80-101 relative to recommendations by 
recognized veterans organizations, but with the obvious intention of 
shortening the bill, it was amended by striking all of that language 
and simply referring to the present Section 80-101, and the title of 
the bill was also amended in the same way. Clearly the two bills 
must be considered together. “The legislature must be presumed 
to know the state of legislation on the subject matter, more particu- 
larly the changes in the former law made by its enactments at that 
very session, and to intend the consequences of its action.” (Midwest 
Popcorn Co. v. Johnson, 152 Neb. 867; Morgan v. City of Falls City, 
103 Neb. 795, 174 N. W. 421). 


It is our opinion that the sections referred to must be considered 
as being pari materia, and that therefore the phrase ‘recognized vet- 
erans’ organizations’ as used in Section 80-101 must be defined in ac- 
cordance with the terms of Section 80-401.01. (See also, Section 49- 
802(5), R. S. Supp., 1949.). 


June 19, 1951 
FIREWORKS 
Sale of: Restrictions: Enforcement of Laws Respecting. 
REQUESTED BY: E. C. Iverson, State Fire Marshal, State House. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTIONS: Under L. B. 79 passed by the 1951 Legislature: 
1. What fireworks may legally be sold, or pos- 
sessed for sale, at retail? May sky rockets and 
roman candles be sold at retail, and, if so, under 
what circumstances? 
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2. Is it permissible for a store to sell fireworks 
on a so-called “lay away” plan, the fireworks 
to be delivered between June 27 and July 5 of 
each year? 


3. Does everyone who wishes to set off fireworks 
have to obtain a permit regardless of the size or 
amount of the display, and regardless of whether 
it is an individual or family group, or an organi- 
zation? 


4. What officers have the duty of enforcing this 
law? 


CONCLUSIONS: 1. The kinds of fireworks specifically men- 
tioned in section 28-1003.01, R. R. S. 1943, as 
amended by L. B. 79, may be kept and sold at 
retail between the dates of June 27 and July 5 
of each year. All other fireworks, including ro- 
man candles and sky rockets, may only be sold 
at retail to cities and villages or other govern- 
mental subdivisions, and to persons or organiza- 
tions having permits for fireworks displays from 
the State Fire Marshal. 


2. No. 


3. Yes, except as to the specific kinds of fire- 
works enumerated in section 28-1003.01, and ex- 
cept to governmental subdivisions. 


4. The duty is primarily on the local police. The 
power to issue permits is vested in the State Fire 
Marshal. 


Legislative Bill No. 79, enacted with the emergency clause by 
the regular 1951 session of the Legislature, and approved by the Gov- 
ernor on March 16, 1951, reguiates the sale of fireworks. It amends 
sections 28-1003 and 28-1003.01, R. R. S. 1943, and adds certain new 
provisions to the law already existing concerning the sale of fire- 
works.. I shall answer your questions in the order in which you have 
stated them. 


1. You first inquired as to what fireworks may legally be sold at 
retail and under what circumstances—and with particular reference 
to sky rockets and roman candles. 


The law forbids anyone to use, or to sell or offer for sale or keep 
for sale any toy revolvers for shooting blank cartridges, or blank cart- 
ridges for toy revolvers. However, it permits the sale and use of dyn- 
amite caps for mining purposes or danger signals ‘or other neces- 
sary uses, and permits the sale and use of blank cartridges for cer- 
emonial purposes or for athletic or sporting events. A violation of this 
law is punishable by a fine up to $100.00 or imprisonment in the 
county jail for not exceeding thirty days. 


The law further forbids anyone to sell or keep for sale, or to use 
or discharge any fireworks of any kind, except for public exhibitions 
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under the auspices of a city or village or other governmental sub- 
division of the state, or a private exhibition for which a permit has 
been issued by the State Fire Marshal, and except certain types of 
fireworks which may be freely sold. 


The kinds of fireworks which are excepted by the law and may 
be sold, and used without permit, are: sparklers, vesusius fountains, 
spray fountains, torches, color fire cones, star and comet type color aer- 
ial shells without explosive charge for the purpose of making a noise, 
color wheels, toy cap pistols, and toy caps each of which does not 
contain more than twenty-five hundredths of a grain of explosive 
material. However, even these foreworks may only be sold during 
the period from June 27 to July 5. 


An investigation of the history of L. B. 79 and of the legislative 
discussions concerning it indicate that it was the intention of the Leg- 
islature not to include roman candles and sky rockets among those 
fireworks which are permitted to be sold. It is our opinion that ro- 
man candles and sky rockets may only be sold to persons or organi- 
zations having permits from the State Fire Marshal to exhibit fire- 
works, and displays by cities, villages, or other goverenmental sub- 
divisions of the state. 


2. You inquire as to the legality of the so-called “lay away” plan. 
This is a plan whereby the vendor of fireworks takes the order, 
which order may or may not be accompanied by payment, and then 
wraps up and lays the fireworks which have been ordered and deliv- 
ers them to the purchaser some time between June 27 and July 5. 
Such a purchase can be made only of those kinds of fireworks which 
are specifically exempted under the provisions of section 28-1003.01. 
The law provides that these exempted fireworks may be sold at re- 
tail only between June 27 and July 5 of each year. 


The purpose of the law is, of course, to reduce the danger of fire 
to a minimum. It is obvious that where a large supply of fireworks 
are stored in a building not especially constructed for the storage of 
such materials, the danger of fire is greatly enhanced. The “lay away” 
plan would encourage the storage of combustible materials in retail 
stores handling them and would certainly constitute an unusual fire 
hazard. It is our opinion, therefore, that the “lay away” plan is not 
permitted by the law, and that the fireworks which are within the 
exceptions permitted by section 28-1003.01, may be possessed and sold 
only during the period from June 27 to July 5. 


3. You further inquire if everyone who wishes to set off fire- 
works must first obtain a permit from the State Fire Marshal. The 
answer is yes, with certain exceptions. 


Any person may set off the kinds of fireworks which are de- 
clared exempt from the act; namely sparklers, vesuvius fountains, 
spray fountains, torches, color fire cones, star and comet type color 
aerial shells without explosive charge for the purpose of making a 
noise, color wheels, toy cap pistols and toy caps, without obtaining a 
permit. Also a city, village or other governmental subdivision may 
put on a fireworks display without obtaining a permit. 


All other persons or organizations wishing to put on a fireworks 
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display, other than those above enumerated, must obtain a permit from 
the State Fire Marshal, and the application for such permitt must be 
filed at least fifteen days before the date such disulay will be held. 


4. You further inquire as to what officers have the duty of en- 
forcing this law. 


The duty of enforcing the law falls on all police officers; the city 
and village police, county sheriffs and state police officers. The State 
Fire Marshal has no special duty to enforce this law except as to the 
issuance of. permits for displays and investigations in connection 
therewith. The primary duty of enforcing this law rests on the 
local police officers. 


June 13, 1951 
MOTOR VEHICLES 
Authority of Director to Revoke or Suspend 


REQUESTED BY: Eugene F. Fitzgerald, County Attorney, Douglas 
County, Omaha, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Assistant Attorney General. 


QUESTION: Where a county court places an individual on pro- 
bation after conviction for a traffic violation, and 
as one of the conditions of the probation provides 
that the individual shall not drive for a_ certain 
period, but does not specify that the individ- 
ual’s license shall be revoked or suspended, may 
the Director of the Division of Motor Vehicles 
suspend or revoke such license? 


CONCLUSION: The answer depends wholly upon the type of traf- 
fic violation involved, and in many cases the Di- 
rector does have authority to revoke or suspend, 
even though the order of the court does not con- 
tain such a provision. 


Your letter states that the county court has on occasion in traffic 
violation cases entered judgment according to the terms of which the 
proceedings are suspended and the defendant placed on probation 
for a definite period, subject to certain conditions. You cite the fol- 
lowing as an example of the orders entered by the court: 


IT IS THEREFORE ORDERED AND ADJUDGED that pro- 
ceedings be and are suspended for six (6) months and defendants 
paroled for said period to the custody of ——_—_—__—________; 
juvenile probation officer, on the following terms and condi- 
tions, that defendant shall: 


1. Violate no laws or ordinances. 
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Make such report as the probation officer shall direct. 


Not operate any motor vehicle for any purpose for a period 
of four (4) months. 


4. Write and submit to this court within three (3) months a 
satisfactory 500 word thesis on the subject ‘Disrespect for 
laws is Tearing down Democracy.’ 


5. Pay the costs of this action within three (3) months.” 


You further state that the Motor Vehicle Division has been sus- 
pending the driver’s license of the defendant upon the receipt of a 
copy of such judgments, making it necessary for such defendants to 
comply with the terms of the financial responsibility act before their 
license can be reinstated; that it is not the intention of the court to 
suspend the license, but only to make ‘not drive’ a condition of the 
probation. You ask whether the county court may properly enter 
such an order, and, if so, does the Motor Vehicle Division have au- 
thority to suspend the license upon the receipt of such an order. 


Your letter does not state the type of traffic violation involved, 
which does make a difference in the authority of the Motor Vehicle 
Division, but this opinion will cover a number of the situations which 
may arise. 


This office has previously held: 


“It is our opinion that the duty of the director, as specified 
in Section 60-424 and 60-425, above, is clear and is not dependent 
in any way upon the action of the trial court. The only duty 
that devolves upon the director, upon the receipt of a certifi- 
cate from the trial court that conviction has been had, is to 
determine whether or not the offense of which the individual 
was convicted comes within the provision of the above men- 
tioned statutes, and if so, it is his mandatory duty to revoke 
forthwith the license of the individual irrespective of the 
sentence or order of the court.” (Report of Attorney General, 
1947-48, p. 176). 


Thus, in the example which you set out if the type of traffic viola- 
tion involved falls within the classes enumerated in sections 60-424 
or 60-425, the Division has authority to suspend the operator’s 
as even though the judgment does not state that this shall 
be done. 


If the type of traffic violation involved does not come within 
the two sections mentioned, and the Division looks to Section 60-427 
for its authority to revoke or suspend, a different situation arises. 
That section contains this language: 


‘“* * * Tf the judgment of conviction contains an order that 
the defendant shall not drive a motor vehicle for any period of 
time, which order suspends or revokes defendant’s license, 
then the director shall forthwith revoke or suspend the same * *.” 


In other words, if the type of violation is not encompassed with- 
in Sections 60-424 or 60-425 (or within such other sections as the 
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one dealing with fraud, 60-416), and the director looks to section 
60-427 for his authority, then the copy of the judgment which he 
receives must contain a provision whereby the trial court has ex- 
pressly directed suspension or revocation, before such action could 
be taken by the director. 


The question of furnishing proof of financial responsibility does 
not arise until the director of the Division exercised his authority 
to revoke or suspend under the sections noted above. (In this 
connection, see Report of the Attorney General, 1949-50, p. 30). 


With reference to the remaining question in your letter, relative 
to the legality of the particular type of judgment entered by the 
court and set out as an example herein, there is no specification 


of the manner in which the order might be deemed improper, and 
we perceive nothing which might make it so. 


June 19, 1951 
SCHOOLS 
Schools; Annexation. 


REQUESTED BY: W. E. Van Norman, County Attorney, Garden 


County. 
OPINION BY: Clarence S. Beck, Attorney General; 

Dean G. Kratz, Assistant Attorney General. 
QUESTION: (1) Under section 79-402, as amended, is the 


County Superintendent required to merge District 
“A” with an adjoining district upon receipt of 
a petition signed by more than 55% of the 
legal voters of District “A’’? 


(2) Under section 79-402, as amended, is it man- 
datory that the county superintendent, upon 
being presented with a _ petition containing 
signatures of over 55% of the legal voters 
from each district affected, merge the districts? 


(3) What is the status of School District ‘“A” 
at the expiration of their contract by which 
they had been sending high school students to 
an adjoining district? 

CONCLUSION: (1) No. 
(2) Yes. 
(3) It resumes its original status. 


The answers to the above set out questions are based, essenti- 
ally, on an interpretation of section 79-402, R. R. S. 1943, as amended 
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by L. B. 92 of the 1951 Legislature. L. B. 92, approved with the 
emergency clause and thereby existent today, says, so far as is 
pertinent, as follows: 


“The county superintendent shall create a new district 
from other districts, or change the boundaries of any district 
upon petitions signed by fifty-five per cent of the legal voters 
of each district affected. Such officer shall have the discretion- 
ary power to annex any territory, not organized into districts, 
to any existing district; to any existing district; Provided, * * * 
Territory may be annexed to a district from adjoining county 
when approved by the county superintendent of the counties 
involved * * *” 


District “A”, which contains territory from three different 
counties, Garden, Deuel, and Cheyenne, has secured the names of 
over 55% of their legal voters on a petition requesting annexation 
of District “A” by the Lodgepole District in Cheyenne County. You 
inquire as to the sufficiency of this petition and in answer we 
submit that it does not fulfill the requirements of the above 
statute. The boundaries of a district can be changed only upon 
“petitions signed by fifty-five per cent of the legal voters of each 
district affected.” In Re Application of Nebraska Power Co., 147 
Neb. 324; defines affect as to act upon; influence; change; enlarge 
or abridge. People ex rel Board of Le Prairie Community High 
School District No. 10 v. Board of Education of Bowen Community 
High School District No. 304, 43 N. E. 2d 1012, 380 Ill. 311, held 
that a high school district is affected by adding territory, or by 
disconnecting territory. 


Clearly, under customary, legal or any interpretation of the 
word, the Lodgepole District is “ affected” by this proposed annexa- 
tion of School District “A” to their district. The Legislature intended 
that they should have a voice in any plan proposed to increase 
their own school district and it would thereby be necessary, in 
order to annex School District “A” to the Lodgepole District, that 
petitions containing 55% of the legal voters of Lodgepole School 
District also be secured. 


(2) Assuming that the proper petitions, as outlined above, are 
presented, you next inquire as to the authority of the county super- 
intendent, mandatory of discretionary, to effect the merger. The 
initial sentence of section 79-402, contained in L. B. 92, declares 
the county superintendent shall create new districts or (shall) 
change the boundaries of any district. The verb “shall” applies to 
“change”, though not included there, equally as it applies, and is 
written in, to “create.” The Legislature, no doubt, intended that 
form of the verb to apply to both parts of the compound predicate 
and thus particularly applicable is the recent case of Smith v. 
Nebraska Liquor Control Comm., 152 Neb. 676, where the court 
held in the construction of statutes, the word “shall” is considered 
as mandatory and is particularly so considered when addressed to 
public officials. 


The statute (79-402) continues by stating that the county 
superintendent shall have the discretionary power to annex any 
unorganized territory. Likely the Legislature would have used 
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similar language with regard to creating districts and changing 
boundaries of districts had they desired that these procedures be 
merely discretionary. 


A South Dakota statute declares that on receipt of a petition 
signed by a majority of the qualified electors of any civil town- 
ship in the county having districts smaller than civil townships, 
the county commissioners and county superintendent of schools 
shall declare that the school districts shall comprise a_ school 
township district, and the county superintendent shall appoint 
the necessary officers who shall hold office until the next election. 
In interpreting this act the South Dakota court held: 


“Such section delegates to the board powers to consoli- 
date districts under the circumstances prescribed, and that 
the board and the county superintendent are under a mandatory 
duty to consolidate such districts on the presentation of a 
petition signed by a majority of the voters .” 


Volume 39 of Words and Phrases has further set out the general 
interpretations attributed to the word “shall” and in view of these 
general interpretations and the authorities and reasoning outlined 
above we submit that it is mandatory for the county superntendent, 
upon receipt of petitions containing signatures of over 55% of the 
legal voters of District “A” and Lodgepole District, to merge the two 
districts. 


(3) Assuming now that a merger between these two districts 
is not effected, you inquire as to the status of the grade school and 
high school at the termination of the consent agreement to send 
the students to the Lodgepole District High School (June 11, 1951). 
At that time, since there has been no merger, consolidation, or 
change of boundaries, District “A’ resumes its original status, a 
class II district. We find no law which, under the circumstances 
you describe, would allow the state superintendent to dissolve 
School District “A”. If, however, School District “A” is unable to, 
or desires not to, reestablish its high school it is customary for the 
Office of Public Instruction to reduce them to a class I school 
district. Section 79-703 (3), R. R. S. 1943, provides a method of, 
and procedures incident to, changing a class II district to a class I 
district. 


June 20, 1951 
SCHOOLS 
Schools, Contracts for Instruction of Pupils in Another District 


REQUESTED BY: F. B. Decker, Superintendent of Public Instruc- 
tion, State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 
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QUESTION: Must ‘contract price agreements, which, by the 
terms of section 79-486, R. R. S. 1943 must be 
filed by August 15 with County Superintendent, 
be made in compliance with the terms of L. B. 
392, which does not take effect until August 27, 
1951? 


CONCLUSION: No. 


Prior to the passage of L. B. 392, agreements for contract 
education of pupils could be bottomed upon whatever basis the 
board of each district saw necessary. L. B. 392 was passed to 
place these agreements on the uniform “per-pupil” basis, and 
avoid the confusion resulting from the other systems of computing 
cost. (Statement of Committee on Education, on L. B. 392.) 


The old section 79-486, R. R. S. 1943, required that all contracts 
made for the instruction of pupils “* **be filed in the office of 
county the superintendent on or before August 15 of each year.” 
L. B. 392, which repealed this section, employed the same language 
and used the same dates as the old section 79-486, changing only 
the manner of computing the contract price. No mention was 
made in L. B. 392 of the contracts for the forthcoming year; nor 
was the Bill passed with an emergency clause. 


The Constitution of Nebraska, Article III, section 27, provides 
that bills without the emergency clause take effect three months aft- 
er the adjournment of the legislature, which in this case would be 
August 27,1951. 


The general rule is that when any act repeals another in whole 
or in part, and substitutes some provision in lieu of the provision re- 
pealed, the latter remains in force until the new provision comes into 
operation by the force of the last-made act. Endlich on Interpreta- 
tion of Statutes, section 489; Butcher v. Henderson, L. R., 3 Q. B. 
338; Spaulding v. Alford, 1 Pick. (Mass) 33; Price v. Hopkins, 13 Mich. 
318; State v. Bond, 4 Jones L. (N. C.) 9. 


Butters v. City of Des Moines, et al., 209 N. W. 401 (lowa), was 
an action to enjoin the city from building a storm water sewer. Ba- 
sis of the complaint was that the city had failed to comply with a 
statute and thus acquire jurisdiction to make the improvement. The 
statute on which appellant based her claim, though passed by the 
legislature some two months prior, did not take effect until nine- 
teen days after the passage of the resolution to build a storm sew- 
er. The question, of course, was as to the application of this statute 
which had been passed by the legislature, approved by the Govern- 
or, certain to become law, but not yet in effect by virtue of a con- 
stitutional provision, like Nebraska’s, which said that laws passed 
shall take effect ninety days after the adjournment of the generai 
assembly. 


The court said: 
“It cannot be urged that they were bound to take notice of 


and act under the amendatory law which was not effective and 
operative at the time the city council acted. Until the time ar- 
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rives when a law is to take effect and be in force, a statute 
which is passed by both houses of the Legislature, and ap- 
proved by the executive, has no force whatever for any pur- 
pose. Before that time no rights may be acquired under it, 
and no one is bound to regulate his conduct according to its 
terms. The fixing of a date, either by the statute itself or by 
constitutional provision, when a statute shall be effective, is 
equivalent to a legislative declaration that the statute shall have 
no effect until the date designated.” 


In light of these authorities, we are of the opinion that the pro- 
visions of L. B. 392 are not applicable to contract price agreements 
made for the forthcoming school year, and, in order to avoid the pen- 
alties listed under section 79-486 as it now stands, the board must 
submit their contracts prior to August 15 of this year. These con- 
tracts need not be made in compliance with the provisions of L. B. 
392, since that Bill has no effect on August 15, 1951; and the pro- 
visions of a bill not yet operative do not even constitute notice to 
persons affected by it. Price v. Hopkins, supra. 


We are aware of the inconvenience and disappointment which 
might follow from the above construction, but the language and pro- 


visions of the Bill as adopted simply do not admit of any other con- 
clusion. 


June 21, 1951 
VETERANS 
Application of Aid Fund to Korean War Veterans 
REQUESTED BY: Louis R. Eby, Director Department of Veterans’ 


Affairs. 

OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Assistant Attorney Gen- 
eral. 

QUESTION: Are veterans of the Korean War and their de- 


pendents now eligible to receive aid from the 
Nebraska Veterans’ Aid Fund? 


CONCLUSION: Yes. 


The recent session of the Legislature enacted a number of bills 
designed to extend the benefits of the Nebraska Veterans’ Aid Fund 
to veterans of the Korean War. Included were Legislative Bills 226, 
227 and 228. All three of these contained the emergency clause, and 
all were approved by the Governor on March 2, 1951 and became 
effective immediately. 


As enatced, L. B. 228 amended Section 80-401.03, R. R. S., 1943, 
in part as follows: 
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“The Director of Veterans’ Affairs shall be responsible for 
the administration of the income funds from the Nebraska Vet- 
erans’ Aid Fund for the aid of needy veterans of World War I, 
World War II, and the Korean War and their dependents. * * *” 


Later in the same session the Legislature enacted L. B. 541, which 
also amended Section 80-401.03, but which omitted the language un- 
derlined in the above quotation. L. B. 541 contained the emergency 
clause and was approved by the Governor on May 21, 1951. There- 
fore L. B. 228 was in force from March 2, 1951 to May 21, 1951, and 
L. B. 541 superseded it on the latter date. (Midwest Popcorn Co. v. 
Johnson, 152 Neb. 867, 43 N. W. 2d 174, and cases cited therein.) 
Although this is true, the omission of the underscored language in 
the enactment of L. B. 541 did not operate to withdraw the benefits 
of the Nebraska Veterans’ Aid Fund which has been extended to 
veterans of the Korean War earlier in the session, for the reason that 
the section of the statutes amended by that bill does not deal with 
the matter of eligibility for benefits, but only with an administrative 
detail. Benefits were extended to such veterans by L. B. 227, and 
that bill has become law and constitutes your authority to extend 
benefits to eligible veterans of the Korean War and their dependents. 


June 22, 1951 
BONDS AND OATHS 
Loyalty Oaths of Public Officers, Teachers and Employees 


REQUESTED BY: James S. Pittenger, Secretary of State, State 
House. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 


QUESTION: What administrative interpretation may properly 
be given to facilitate observance of the legislative 
commands expressed in L. B. 257, Session Laws 
1951, relating to loyalty oaths and pledges? 


CONCLUSION: L. B. 257 declares a legislative intention that the 
loyalty of all persons who are paid from public 
money for the services performed by them shall 
be attested by the taking of a prescribed oath, 
save in those cases where the Constituion pre- 
scribes an oath for specified classes of public of- 
ficers. A prescribed pledge, in addition, is to be 
taken by all persons, teachers and employees, 
who are paid out of school funds in school districts 
of Classes I to VI, inclusive. The act is so to be 
construed as reasonably to accomplish the legis- 
lative intention. Specific questions are answered 
in the light of this rule. 


The range of application of the provisions of L. B. 257 is such 
that numerous administrative questions, apparently unforeseen by the 


—173— 


legislature, have been raised. As a preliminary matter, we state 
certain general conclusions which, however, are to be taken as quali- 
fied in every instance where a specific question and the answer there- 
to discloses that an exception is- entailed. 


Speaking generally, section 1 of the act applies, on and after 
August 27, 1951 to all persons, other than to those persons comprising 
the classes of officers mentioned in section 1 of article 15 of the Con- 
stiution, who are paid out of public moneys for the services performed 
by them, and include are all persons, teachers and employees, who 
perform services in, or in connection with the administration and 
maintenance of, all educational institutions which are public in char- 
acter as distinguished from private or parochial. 


The following officers are excluded from the application of sec- 
tion 1: all constitutional executive officers, including all heads of 
executive departments, but not including members of the Board of 
Control, Railway Commission, or the Tax Commissioner, all judicial 
officers, including supreme, district, county and municipal judges, 
judges of the Workmen’s Compensation Court, police magistrates 
and justices of the peace; and members of the legislature. 


Section 2 of the act applies to those persons, who by election or 
appointment, will, on or subsequent to August 27, 1951, enter upon the 
performance of the duties of a public office. Only those public of- 
ficers whose oath of office is prescribed in section 1 of article 15 of 
the Constitution will be exempt from compliance with section 2. The 
fact that a public officer who will be subject to the provisions of sec- 
tion 2 is not paid from public funds, or receives no compensation 
whatsoever, will not exempt him from compliance, since receipt of 
compensation from public moneys is not a condition of observance of 
section 2. 


Section 4, relating to pledges, applies to those persons who are 
employed by public school districts in Classes I to VI, inclusive. 
There is included, however, all persons who teach any of the grades 
from beginner or kindergarten to the twelfth grade in any public 
school. Excluded are all persons employed or teaching in private 
and parochial schools and all persons employed by or teaching in 
all other public educational institutions at levels above the twelftn 
grade. 


The phrase “public schools” has so settled a meaning that, in the 
absence of any clearly expressed legislative intention to broaden 
the range of application of this language, we are constrained to hold 
that the reach of section 4 does not extend to persons teaching at col- 
lege and university levels. ‘The courts will not inquire into the mo- 
tives prompting the enactment of laws by the legislature or the wis- 
dom of the legislative measures adopted.” Stewart v. Barton, 91 Neb. 
96, 185 N. W. 381. Hence, we adhere to the accepted interpretation 
of the language employed by the legislature. Section 49-802, R. S. 
Supp. 1949; cf. 47 Am. Jur. 298; 56 C. J. 167; Annotation, 113 A. L. R. 
697; and all standard and law dictionaries. 


In respect to all persons who are members of commissions, 
boards or bureaus, and who do not receive stated salaries, compliance 
with section 1 is required where the person receives a per diem, 
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but not where the person is reimbursed his actual expenses only. 
On the other hand all such persons, whether they are compensated 
or not, must comply with section 2 in all cases where they are 
elected or appointed to office on or subsequent to August 27, 1951. 
Members of school boards or boards of education or school district 
officers, where such persons receive no pay nor any per diem for 
their services, need not comply under either section 1 or section 2 
or section 4 of the act. 


The following specific questions are answered seriatim: 


1. Whether one form of oath may be so devised as to suffice in 
all cases rising under sections 1 and 2 of the act. 


A. No. The oath prescribed in section 2 and must in fact be 
endorsed (printed, typed or written) on the bond, itself, and the 
bond cannot be filed unless it complies with the statute. State ex rel. 
Baird v. Slattery, 108 Neb. 415, 187 N. W. 899. In the case of an 
officer who is not required to give bond, such person must take and 
subscribe the oath prescribed in section 2 on a separate form. Such 
a person may use the form prescribed in section 1 and the words 
“and defend.” 


2. Do the Secretary of State and the respective county clerks 
have the power to prescribe the size and form of the oath? 


A. The statute does not so provide, but administrative necessity 
and convenience undoubtedly dictate that the Secretary of State, 
with whom thousands of instruments of identical character are to be 
filed, may prescribe reasonable regulations respecting size and form. 
We are of the opinion that no necessity exists for the exercise of 
such authority by a county clerk. 


3. Whether the words “support and defend the constitution” 
are so to be construed as to require the bearing of arms and thus to 
offend against the conscientious objection of one whose religious 
convictions do not permit him so to swear? 


A. No. A person having such religious convictions may properly 
take the oath with the assurance that the words cannot so be con- 
strued. Section 4, article 1, Constitution of Nebraska; cf, Girouard v. 
United States, 328 U. S. 61, 90 L. ed. 1048, 66 S. Ct. 826. 


4. Does the person taking the oath under section 1 or section 2 
have an option to file with the Secretary of State or a county clerk? 


A. Where the officer agency, department, bureau, board, com- 
mission, or institution which employs or appoints any person to a 
position, office, or employment maintains its principal supervisory 
office or headquarters at the State Capitol, then the oaths of all its 
personnel should be filed with the Secretary of State. In other cases 
the oath should be filed with the clerk of the county where the 
person performs the service. If the case be that an empleyee in 
performing his services moves about from county to county, then 
the oath should be filed with the clerk of the county where the 
supervisory headquarters of the employer is located, when that 
headquarters is not at the State Capitol. 
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5. If an individual is employed concurrently by two political 
subdivisions, where would he file his oath? 


A. Ifthe case be that a person renders services to two employers, 
one of whom maintains its supervisory headquarters in the State 
Capitol, then with the Secretary of State; if neither employer main- 
tains a headquarters at the State Capitol, then with the clerk of 
the county in which the principal employer maintains his or its of- 
ficial headquarters. There is nothing in the act which would prevent 
a duplicate filing, however, and we suggest it in any case where the 
foregoing advice does not meet the situation. 


6. Statutes relating to notaries public, civil defense officials, 
and other like appointees, already set out an oath that must be 
taken and subscribed by such persons. Must they comply with 
L. B. 257? 


A. Yes. The statute does not conflict with any other statute 
prescribing a different form of oath. Where another statute pre- 
seribes a different and specific form of oath for a particular class or 
kind of officer or employee, still the oath prescribed by section 1 
must be filed if a person receives compensation from public money 
for his services. The oath prescribed by section 2 must be taken, sub- 
scribed and endorsed on the official bonds of all public officers, 
including notaries public, who are elected or appointed on or sub- 
sequent to August 27, 1951, save in the case of the classes of officers 
mentioned in section 1 of article 15 of the Constitution. The legisla- 
ture may prescribe as many oaths as it may think fitting and proper 
in the circumstances so long as such oaths do not conflict with any 
pertinent provisions of the Constitution of Nebraska. 


7. If a person who comes within the purview of the act moves 
from job to job or political subdivision to political subdivision, 
would he be required to file a new oath at each shift? 


A. Yes, if the case be that by reason of the change or shift he 
acquires a new employer. 


8. Do the Board of Regent members come within the purview 
of section 2? Normal Board members? Others appointed to gratuitous 
positions such as members of the Game Commission? 


A. Yes. 


9. Sections 1 and 4 appear to be all inclusive relative to any indi- 
vidual who is paid from public funds. Would any person who per- 
forms casual labor or the like, be exempt? 


A. Yes. The legislative intention is to gather in only those 
whose livelihood is principally dependent upon employment in 
public service. 

10. Who is responsible for the administration of this act? 

A. The statute contains no penal sanction for non-observance. 


The only responsibility imposed upon the Secretary of State and 
the respective county clerks is to receive and file the oaths which 
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thereupon become public documents open to inspection at reasonable 
times by any private citizen. Enforcement of sections 1 and 4 of 
the act, as distinguished from administration of it, rests solely on the 
force exerted by community opinion to impel obedience to the 
law, save that in respect of section 2 a public officer will not qualify 
until = files his bond and oath, or oath alone where no bond is re- 
quire 


11. Do University of Nebraska and State Normal School 
teachers and employees come within the provisions of section 4? 


A. No. 


12. Would the recipients of grants, scholarships, fellowships, 
and the like, at the University or Normal Schools be required to 
take an oath or pledge? 


A. Wo, save that if such persons are teaching assistants, then 
only the oath is taken and subscribed. 


13. What is the status of students who are paid for part-time 
work from cash funds? 


A. They are not covered by the act. See answer to question 9. 


14. What procedure should be followed in the cases of aliens 
such as students or exchange teachers who, under the laws of their 
country, cannot take the oath in the form prescribed? 


A. It is not to be presumed that the legislature intended to pro- 
hibit the employment of such aliens; and in the case of exchange 
teachers, instructors, professors and students who are aliens and 
who are paid out of public or public school funds, it is not to be pre- 
sumed that the legislature intended they should take an oath which 
would prejudice their rights and obligations under treaties and 
laws of the countries of which they are nationals. In such an instance, 
and until advice is obtained from the Department of State of the 
United States, the person should add to the oath substantially the fol- 
lowing words: “I do hereby affirm that I am a citizen and national of 

_......-» and therefore, in reliance upon the opinion of the 
Attorney General of the State of Nebraska, do not presently swear 
and subscribe to so much of the foregoing oath as is contained 
in the first sentence thereof.” Since no alien may hold a public office, 
and teachers are not public oficers within the meaning of this act, the 
essential intention of the legislature is respected by this procedure. 


15. Schools occasionally receive from private individuals or 
corporations research grants which are so conditioned as to require 
an independent accounting system, but money paid thereform is 
by state warrant. Will persons who receive money from such grants 
be covered by the act? 


A. No. 

16. Will convocation speakers and lecturers, persons who of- 
ficiate in sports events and persons who receive an honorarium and 
their expenses come under the terms of the act? 
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A. No. 


17. Will persons who are now on retirement come under the 
terms of the act? 


A. No. 


18. Where is the proper place for filing the pledge prescribed 
in section 4? 


A. The pledge should be filed with the Secretary of the School 
Board or Board of Education by which the teacher or other person is 
employed. 


June 25, 1951 
OLD AGE ASSISTANCE 
Probate of Estate of Recipient; Allowance of Fees 


REQUESTED BY: Firmin O. Feltz, County Attorney, Ogallala, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 


QUESTION: A recipient of Old Age Assistance in the sum 
of $4,287.00 died leaving an estate consisting 
of a small residence. About two months after 
the death, one of the county commissioners, 
not a relative or creditor of the deceased, 

. filed a petetion in county court for administra- 
tion of the estate and was appointed adminis- 
trator of the estate. The real estate was sold 
under order of the district court for $1100.00. 
Claims for hospital and medical services and 
funeral expenses were allowed and paid. The 
county attorney performed the legal services 
necessary for administration of the estate. The 
county never filed its lien for assistance against 
the estate, but a claim has been filed by the 
County Assistance. Board for the amount of 
assistance paid the recipient, which claim was 
allowed. Under these circumstances, are the 
county commissioner and county attorney en- 
titled to fees from the estate for their services 
as administrator and attorney of the estate? 


CONCLUSION: No. The allowance of such fees from an 
insolvent estate would diminish the amount 
coming to the county on its claim and, to 
this extent, conflict with the duty which these 
officers owe the county. 


The law has long been established in Nebraska that a public 
officer is required to perform the duties of his office, however 
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onerous they may be, for the compensation fixed by law. State v. 
Meserve, 58, Neb. 451, 78 N. W. 721; Frasier v. Dundy County, 115 
Neb. 372, 213 N. W. 371. 


It is the duty of the county board to institute legal actions, where 
necessary, to collect debts due the county. Section 23-141, R. S. 1943, 
Likewise, it is the duty of the county attorney to prosecute or defend 
on behalf of the state and county, all suits, applications or motions, 
civil or criminal, arising under the laws of the state, in which the 
state or the county is a party or interested. Section 23-1201, R. S. 1943. 
It is also his duty, when directed either by the county board or the 
Director of Assistance to bring actions to set aside conveyances of 
property by a recipient of Old Age Assistance where the conveyance 
was without adequate consideration and made for the purpose of 
obtaining Old Age Assistance. Section 68-215.05, R.R.S. 1943. 


The law does not prohibit the county attorney from acting as the 
attorney for executors and administrators of estates of deceased per- 
sons and from accepting fees for such services, and, of course, a 
county commissioner may be the administrator of such estate. 


However, there is a duty imposed on every public officer not to 
permit himself to be placed in a position which will subject him to 
conflicting duties or expose him to the temptation of acting in any 
manner other than in the best interests of the public. 43 Am. Jur. 81, 
sec, 266. A public officer should not engage in outside activities which 
will interfere or conflict with the duties he owes to the public. 43 Am. 
Jur. 81, sec. 265. 


In the case which you present, the county is a creditor of the 
estate and it is the duty of the county commissioners and of the 
county attorney to take whatever measures are necessary and 
proper to enforce collection of the claim against the estate. In the 
absence of any action by a relative or another creditor or of the de- 
ceased, we believe it was a duty which the county attorney and 
county commissioner owed to the county, to file a petition praying for 
the appointment of an administrator to administer the estate. The 
duty did not require, however, that the commissioner accept the ap- 
pointment as administrator of the estate and it did not require that 
the county attorney serve as attorney for the administrator and the 
estate. The only further duty which these officers owed the county 
after filing the petition to administer the estate was to file the claim 
of the county for reimbursement of the Old Age Pension benefits 
against the estate and to prosecute such claim to a successful conclu- 
sion, if possible. 


These duties the county commissioner and county attorney have 
performed. However, the county commissioner has also accepted the 
appointment as administrator of the estate and the county attorney 
has accepted employment as attorney for the administrator and the 
estate. There is nothing wrong or illegal in accepting such outside 
duties unless and until they may conflict with the public interest. 


In this case the estate is insolvent and, after payment of the 
preferred claims, there are not sufficient funds remaining to pay the 
entire claim of the county. Whatever fees are taken out of this fund 
to pay the administrator and the attorney for their services will 
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diminish the amount coming to the county on its claim by that amount. 
To this extent the interests of the county and of the respective county 
officers are, in our opinion, in conflict. Any allowance of fees to these 
officers under the circumstances will be at the expense of the county. 
It is our opinion, therefore, that no fees should be awarded either to 
the county commissioner or to the county attorney for their services 
in administering this estate. Had the estate been solvent and sufficient 
to pay the county’s claim in full, we believe that these officers would 
be entitled to their fees. 


June 23, 1951 
SCHOOL DISTRICTS 
Class VI School District; Special Meetings 


REQUESTED BY: F. B. Decker, Superintendent of Public In- 
struction. 


OPINION BY: Clarence S. Beck, Attorney General; Dean G. 
Kratz, Assistant Attorney General. 


QUESTION: 1. Who is empowered to call a special meeting 
in a Class VI School District formerly organized 
as a County High School? 


2. Is it possible, by petition or otherwise, to 
force the calling of a special meeting in a 
Class VI School District? 


3. How should notice of a special meeting 
in a Class VI District be given? 


4. Does Section 79-478, R. S. Supp. 1949, which 
provides for transfer of pupils from one district 
to another when school house in the other 
district is closer, require always, even under 
instruction by the contract plan, that the pupil 
be closest to the schoolhouse in which he is 
actually provided instruction? 


CONCLUSION: 1. The School Board by a majority vote, or 
any one of the members of said board on the 
written request of any five legal voters of 
the District. 


2. Yes. By written request of five legal voters. 


3. In conformity with Section 79-503, R. R. S. 
1943. 


4. Yes. 
Section 79-1106, R. R. 8S. 19438, provides as follows: 


“A school district of the sixth class may be discontinued at 
any annual or special meeting of the district by a vote of fifty-five 
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per cent of the legal voters voting at such meeting; Provided, 
notice of such contemplated action is duly given in the notice or 
call for the meeting.” (Emphasis supplied) 


The Statutes provide no explicit method of calling said above 
mentioned special meeting in district formerly organized as county 
high nn and you inquire as to the necessary procedures in this 
respect. 


Section 79-1103, R.R.S. says: 


“The governing body of each school district of the sixth class 
which formerly was organized as a rural high school shall be a 
board consisting of a president, secretary, treasurer, and three 
other members, to be chosen in the manner prescribed in sec- 
tion 79-701 at the annual meeting of such district, which stall be 
held on the first Monday in June. Such board shall be elected 
for the same terms, shall have the same powers and duties as, and 
shall be governed by the provisions of law governing the school 
aye in districts of th efirst and second class.” (Emphasis sup- 
plied 


Among the provisions of law governing school boards in districts 
of the first and second class is the folloying. (79-502, R.R.S. 1943) 


“Special meetings of school districts of the first and second 
class may be called by the district board, by majority vote, or by 
any one of the members of such board, on the written request 
of any five legal voters of the district by giving notice required 
in section 79-503. When so requested by five legal voters of 
the district, the board or the member receiving such request 
shall proceed to call the meeting. In all notices of special meet- 
ings the object of the meeting shall be stated, and no business 
shall be transacted at such meetings, except such as is mentioned 
in the call.” 


This would easily dispose of your question, except that your in- 
quiry is directed to a Class VI School District formerly organized as a 
county high school, not a rural high school. 


Past practice and our inherent constitutional rights make cus- 
tomary and necessary the privilege of special school district meetings. 
Section 79-1106, supra, indicates the legislature intended to grant 
this privilege to all school districts of the sixth class. They specif- 
ically provided the procedures incident to calling these meetings in 
sixth class districts formerly organized as rural high schools, but in- 
advertently neglected to provide for sixth class districts formerly or- 
ganized as county high schools. In 1949, by viture of L. B. 1, the 
Nebraska legislature recodified and unified the Nebraska school law. 
They combined rural high schools and county high schools into a 
sixth class school district. Section 89-1103, supra, was, according to 
the legislative explanatory statement, inserted in the recodification 
to allow a district formerly organized as a rural high school district, 
but which is now a Class VI district, to continue with the same school 
board arrangement. Section 79-1103.01, R. R. S. was for the same 
purpose with regard to districts which were formerly county high 
school districts. The latter act, however, did not provide, as did the 
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former, that the school board shall be governed by provisions of law 
governing school boards in first and second class districts. Conse- 
quently it is not set out, in former county high school districts, by 
whom and how special meetings may be called. 


The purpose of 79-1103, supra, does not preclude application of 
its last sentence to 79-1103.01. Both acts were passed at the same 
time, by the same session of the legislature, and are necessarily re- 
lated to each other. The Nebraska court, in Nebraska District of 
Evangelical Lutheran Synod of Missouri v. McKelvie, 175 N. W. 531, 
104 Neb. set out the following rule of statutory construction: 


“Acts passed at same session, and particularly those passed 
on same day or at nearly the same time relating to the same or 
similar subjects, are presumed to be actuated by the same policy 
and should be construed together.” 


Other applicable rules of statutory construction are: 


“A statute must be read in connection with all other enact- 
ments upon the same subject.” Cram v. Chicago, Burlington & 
Quincy Railroad Company, 122 N. W. 31, 84 Neb. 607. 


“The court in construing a statute must ascertain the intent 
of the legislature as gathered from the entire statute and other 
statutes in pari materia, whether repealed or not, and whether 
passed before or after the statute in question.” Campbell v. 
Youngson, 114 N. W. 415, 80 Neb. 322. 


“Supreme Court gives a broad and comprehensive meaning 
to all statutes in order to arrive at legislative intent.” Ray v. 
Sanitary Garage Company, 134 Neb. 178, 278 N. W. 139. 


In view of the general provision providing for discontinuance of 
a Class VI school district at a special meeting (79-1106) the necess- 
ity and practicality of holding such meetings; and the absence of 
any specific provision showing the procedures incident to calling 
such special meetings, we feel, persuaded by the above mentioned 
rules of statutory construction, that the legislature intended the pro- 
visions of the last sentence of 79-1103 apply to all Class VI school 
districts thus allowing Class VI school district special meetings, in 
districts formerly organized as county high schools, to be called by 
a majority vote of the district board, or by anyone of the members of 
the board, on the written request of any five legal voters of the dis- 
trict (79-502, supra). Provisions for notice of special meetings in 
districts of the first or second class are found in Section 79-503, R. 
R. S. 1948, and this, of course, would then apply to special meetings in 
districts of the sixth class, formerly organized as county high schools. 
That section says: 


“All notices of annual or special meetings of school dis- 
tricts of the first and second class shall state the day, hour and 
place of meeting, which place shall be within the district; but 
shall be given at least five days previous to such meeting by 
place of meeting, which place shall be within the district, and 
posting up copies thereof in three public places within the dis- 
district; but no annual meeting shall be deemed illegal for want of 
such notice. No schoolhouse site shall be changed nor taxes 
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voted for building, purchase, or lease of a schoolhouse at any 
district meeting, unless notices shall have been given of such 
meeting, as above provided, including therein the fact that such 
subjects will then be considered.” 


The 1943 statute books contain the following provision (79-2101, 
R. S. 1943): 


“When children of school age, who have not yet completed 
the eighth grade reside with their parents or guardians more 
than one and one-half miles from the schoolhouse in their own 
district, and nearer to the schoolhouse in an adjoining district, 
the distance to be measured by the shortest route possible upon 
section lines or traveled roads open to the public, such children 
may have school privileges in the adjoining district instead of 
in the district of their residence, under the following conditions. 
The parent or guardian of such children shall, not later than the 
second Monday in July, notify the county superintendent of each 
district affected, using such form of notice as the Superintendent 
of Public Instruction shall prescribe, which notice shall state 
the distance, as herein provided, and shall be attested by the sig- 
nature of two legal voters and taxpayers of the district in which 
the children or wards reside, and the signatures of a majority 
of the members of the school board of the district in which 
such children desire school privileges, in addition to the signa- 
ture of such parent or guardian.” 


The purpose of this law, doubtless, is to allow small school chil- 
dren to travel the shortest route to school. In 1945 this act was 
amended by L. B. 254, the present Section 79-478, R. R. S. 1943. The 
purpose of said amendment is contained in the following statement 
from the Committee on Education, 1945 Nebraska Legislative Session: 


“L. B. 254 is a bill amending the present law relating to 
school transfers and provides that when a district discontinues 
and another district has pupils transferred in, the board of 
that district may at its discretion arrange for a contracting of 
these transferred children.” 


The change evidenced by the new act is contained, principally, 
in the addition of a proviso, which says: 


«“* * *: Provided, if the other district is contracting for the 
instruction of its pupils, the school board or board of education 
of such district may, at its option, grant school privileges to such 
children when all of the foregoing conditions have been met.” 


Also, the 1945 Legislature substituted the words “another dis- 
trict” for the words “adjoining district.” 


With the present provisions of 79-478, supra, in mind you inquire 
whether the parents or guardians requesting transfer of their child 
must reside more than one and one-half miles from the schoolhouse 
in their own district and nearer to the schoolhouse in the district to 
which they desire to be transferred or nearer to the schoolhouse in the 
district which is actually providing the instruction under the contract 
plan. In answer we submit that there is nothing within the act (79- 
478) itself or within the reported purpose of the act which would 
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indicate an intention to change or alter the original intent of this law, 
which, as already stated, is to allow school children to attend the 
nearest school. Thus in order to validly transfer students from one 
district to the under under this act is it necessary that the parents re- 
side more than one and one-half miles from the schoolhouse of their 
own district and nearer to the schoolhouse which actually provides 
the instruction, whether it be under the contract plan or otherwise. 


June 23, 1951 
LIQUOR CONTROL COMMISSION 
Right of Appeal To 


REQUESTED BY: Nathan B. Pont, Acting Chairman, Nebraska Li- 
quor Control Commission. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: When a city council suspends a liquor license for 
a definite period is the Commission obliged to en- 
tertain an appeal from the order of suspension by 
the licensee? 


CONCLUSION: No. The right of appeal from a final order of a 
city council or village board is limited to those 
cases expressly stated in the Liquor Control Act, 
and this act contains no provision for appeal 
from an order suspending a retail license for a 
temporary period. 


The statutory provisions governing appeals from the local gov- 
erning body of a city or village to the Liquor Control Commission are 
found in sections 53-136, 53-1,115 and 53-1,116, R. S. 1943. 


Section 53-136 reads as follows: 


“The local governing body of any city or village, on its own 
motion, may revoke any retail license issued to any retail licensee, 
as provided in this act, within its corporate limits, if, upon the 
same notice and hearing as provided in section 23-1,114, it deter- 
mines that the retail licensee has violated any of the provisions 
of this act or of any valid and subsisting ordinance duly enacted 
relating to alcoholic liquors; Provided, such order or revocation 
shall be subject to appeal to the commission as other orders or 
actions of the local governing body, as hereinafter provided in 
section 53-1,115.” 


Section 53-1,115 provides as follows: 

“Any final order or action of a local governing body of a 
city or village, issuing, revoking or refusing to revoke a retail 
license or refusing to grant a retail license, a renewal of a re- 
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tail license or a hearing upon a complaint to revoke such license, 
may, within twenty days after notice of such order or action, 
be appealed from by any resident of the governmental sub- 
division under the jurisdiction of such local governing body or 
any person interested, to the commission, in which event the 
matter of the propriety of such final order or action of such 
local governing body shall be tried de novo within thirty days 
from date of the filing of such appeal and an order entered with- 
in ten days after such hearing. * * *” 


Section 53-1,116 relates to rehearings before the Commissions 
and has no bearing on the question under consideration. 


It will be noted that section 53-136 applies only to cases where a 
retail license has been revoked by the city council. Section 53-1,115 
is broader in its scope, and applies to any final order of the city coun- 
cil issuing a retail license, issuing a renewal license, refusing to 
grant a license or a renewal license, or revoking or refusing to re- 
voke a license already issued. 


Under the Nebraska Liquor Control Act cities and villages are 
given powers almost equal to and, in some respects, even greater 
than the Commission itself, as to the granting and revoking of re- 
tail licenses and the regulation of the retail liquor business. Some 
of these powers, when exercised by the cities or villages may be re- 
viewed on appeal by the Commission. Others may not. 


The right of appeal is purely a matter of statute, and the condi- 
tions under which an appeal may be taken are those which the stat- 
ute provides. Hanska v. State, 87 Neb. 845, 128 N. W. 526. As 
stated in the case of Gentle v. Pantel Realty Co., 120 Neb. 630, 234 
N. W. 574, “the right of appeal did not exist at common law, is pure- 
ly a statutory one, and unless expressly conferred does not exist” 
(page 635). It is quite certain from the language of the Liquor 
Control Act itself that the Legislature did not intend to confer on 
the Commission authority to review by appeal every order or regu- 
lation which a city council or village board might make pursuant to 
its powers under the Act. Indeed, our Supreme Court has held in 
the recent case of State ex rel. Smith v. Nebraska Liquor Control 
Commission, 152 Neb. 676, 42 N. W. 2d 297, that even cases where 
a city council has granted a Class “C” license, the Commission has 
no authority to review such action of the city council unless a pro- 
test in writing has been lodged with the secretary of the Commission 
within three days after receipt of the license from the city clerk. 


It is also to be noted that the Liquor Control Act makes no 
provision for the superseding of final orders of the city council or 
village board so as to prevent the order from taking effect during 
the period in which the appeal is pending. The Act provides that 
an appeal may be taken to the Commission within twenty days aft- 
er the rendering of the order from which an appeal is taken. The 
matter must be tried by the Commission within thirty days after 
the appeal is taken, after which the Commission has a period of 
ten days within which to make its decision. After the decision has 
been entered there is a further period of twenty days during which 
either party to the hearing may ask for a rehearing and the Com- 
mission has a ten-day period in which to grant or deny such rehear- 
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ing. If a rehearing is granted the Commission shall proceed “as 
promptly as possible” to rehear the appeal. Thus it is legally pos- 
sible for a period of more than ninety days to elapse after the order 
has been entered by the city council or village board before the mat- 
ter is finally disposed of on appeal by the Commission. In the mean- 
time the original order must have gone into effect, because the law 
makes no provision for superseding it on appeal, and if the order is 
merely for a suspension of the license for a period of not more than 
ninety days, it has been carried out and completed before the Com- 
mission has disposed of the appeal. In such cases an appeal would be 
quite futile. 


It is our opinion, therefore, that the right of appeal from a final 
order of a city council or village board to the Liquor Control Com- 
mission, is limited to those cases expressly stated in the Act, namely, 
the granting or refusing to grant an original or renewal retail li- 
cense and the revocation of or refusal to revoke such license, and 
that the right to appeal to the Commission from an order of a city 
council or village board suspending a retail license for a definite 
period does not exist. 


June 25, 1951 
ASSISTANCE 


County Assistance Committee—Compensation Schedules for 
Employees, Authority to Prescribe 


REQUESTED BY: Frederick H. Wagener, County Attorney, Lin- 
coln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: Does the County Assistance Committee have au- 
thority to prescribe a compensation schedule for 
its employees or is this authority vested in the 
Board of Control? 


CONCLUSION: ‘The Nebraska Assistantce Act vests authority to 
to prescribe a compensation schedule for the 
employees of county assistance committees in the 
Board of Control and county assistance commit- 
tees are required to comply with such schedule 


Section 68-309, R. R. S. 1943, provides: 

“The Board of Control shall be the sole agency of the State 
of Nebraska to supervise the administration of relief, blind as- 
sistance, old age assistance, aid to dependent children, crippled 
children, and child welfare actvities in the State of Nebrtska.’ 
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Section 68-316, R. R. S. 1943, provides: 


“The Board of Control shall have authority to establish a 
personnel plan and to establish reasonable rules and regulations 
governing the administration of said plan, as well as all phases of 
the administration of the state assistance program, and such 
reasonable rules and regulations shall be binding upon the coun- 
ties of the State of Nebraska. The board of county commission- 
ers or supervisors, as the case may be, and the county beard of 
public welfare in each county of the State of Nebraska, are desig- 
nated as the county assistance committee of each county. The 
county assistance committee shall have the powers and duties 
now or hereafter vested in it by law. It may employ such clerks 
and assistants as may be necessary to enable it properly to ad- 
minister its duties, and shall pay such personnel reasonable sal- 
aries and wages and necessary expenses; Provided, that county 
employees necessary for the administration of the assistance pro- 
gram shall be selected by the county assistance committee in ac- 
cordance with standards set for the state by the Board of Con- 
trol.” 


Section 68-308, R. R. S. 1943, provides that “The State Assistance 
Fund may be augmented — by grants from the government of the 
United States — Such additions thereto are specifically appropriated, 
and shall be divided and administered by the Board of Control in the 
manner and proportion and for the same uses and purposes pro- 
vided for by sections 68-301 to 68-325.” 


Among the “uses and purposes” provided by the Act are ..to 
pay the expenses and salaries, in whole or in part, of persons who 
may be employed by the Board of Control and by the various counties 
for investigations and making certifications with respect to appli- 
cants for surplus commodities, and the administration of any of the 
services coming under the state assistance program.” (Emphasis 
supplied) Section 68-310, subsection (2), R. R. S. 1943. 


It will be noted that section 68-316 provides that the county em- 
ployees necessary for the administration of the assistance program 
shall be selected by the county attistance committee in accordance 
wtih “standards” set for the state by the Board of Control. 


In the case of State ex rel. Donaldson v. Hines, 163 Kan. 300, 182 
P. 2d 865, the Supreme Court of Kansas said: “A ‘standard’ governing 
the exercise of authority delegated to an administrative agency is 
a definite plan or pattern into which the essential facts must be 
found to fit before specific action is authorized.” 


It is no secret that a considerable part of the State Assistance 
Fund is provided by grants from the United States government, and 
that, before a state can become eligible to receive such grants it 
must meet and conform to certain standards and regulations im- 
posed by the United States government. Among the rules and reg- 
ulations promulgated by the Federal Social Security Agency in its 
Handbook of Public Assistance Administration (page 3) which must 
be observed by the several states if they are to be eligible to re- 
ceive federal grants, is the following plan: ' 


—187— 


Compensation Plan 


“A plan of compensation for all classes of positions in the 
agency will be established and maintained. Such plan will in- 
clude salary schedules for the various classes in which the sal- 
ary of a class is adjusted to the responsibility and difficulty of 
the work. The salary range for each class will consist of mini- 
mum, intervening, and maximum rates of pay to provide for 
salary adjustments within the range. In arriving at such sal- 
ary schedules, consideration will be given to the prevailing rates 
for comparable positions in other departments of the State and 
to other relevant factors. The State administrative agencies 
will adopt plans for salary increases based upon quality and 
length of service. Salary laws and rules and regulations uni- 
formly applicable to departments of the State Government will 
be given consideration in the formation of the compensation 
plan.” 


Pursuant to this regulation and to the duties imposed and au- 
thority vested in it by the statutes of Nebraska above quoted, the 
Board of Control has adopted a plan or schedule of compensation 
for employees of county assistance committees, and has adopted a 
regulation making this plan uniformly applicable to all the coun- 
ties of the state. Your question is as to whether the county assist- 
ance committee musi adopt this compensation schedule prescribed 
by the Board of Control, or whether it may reject the schedule and 
adopt a schedule of its own devising. 


It is our opinion that this compensation schedule prescribed by 
the Board of Control is a “standard” which it is authorized to adopt 
under section 68-316, relating to employees of county assistance 
committees, and that county assistance committees are required to 
conform to this standard, and are not at liberty to reject it and set 
up different standards and compensation schedules of their own. To 
hold otherwise would divest the Board of Control or a part of the 
supervisory power which the law vests solely in the Board. 


June 25, 1951 
SCHOOL BOARDS 
Authority to Execute Long-term Lease of School Building 
REQUESTED BY: Mr. F. B. Decker, State Superintendent of Public 


Instruction. 

OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Assistant Attorney Gen- 
eral. 

QUESTION: Would the school board of a Class I district 


have the authority to enter into a long-term 
lease of a schoolhouse not used for school 
purposes? 
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CONCLUSION: No. 


You state that the school board of a Class I district entered 
into a long-term lease with a private club for the use of the district 
schoolhouse, for the reason that the building had not been used 
for school purposes for several years. Through the school district 
reorganization act, the Class I district has now become a part of a 
Class I Ior III district. The question now concerns the authority of 
the board to execute such a lease. 


It is clearly established in this state that “a school district is a 
creature of statute possessing no powers whatever beyond those 
given by the legislature, and is unable to contract, ad libitum, as 
individuals do, but only respecting objects, and to the extent, the 
laws permit.” (American Surety Co. v. School District, 117 Neb. 6, 
219 N. W. 583). 


It is equally true that, “where an officer exceeds his powers in 
the performance of his ministerial duties, the body for which he 
acts, whether it is the state, a municipal corporation, or other 
public organization, is not bound by his acts; and every person 
dealing with an officer must, at his peril, ascertain the extent of 
his powers.” (Witzenburg v. State, 140 Neb. 171, 299 N. W. 533). 


In view of the foregoing, it is necessary to examine the statutes 
to determine the extent of the powers granted to the school board 
of a Class I district. Such an examination does not disclose an 
express authorization to lease school buildings, except for occasional 
public assemblages, as provided in Section 79-4,142. 


Section 79-401, R. R. S., 1943, provides that, “Every duly organ- 
ized school district shall be a body corporate and possess all the 
usual powers of a corporation for public purposes * * *. In that name 
it may (1) sue and be sued, and (2) purchase, hold, and sell such 
personal and real estate as the law allows.” The statutes do not 
provide that the schoiol board of a Class I district may hold real 
estate with the object of leasing it out for private purposes. The 
statutory provision for disposition of property not being used for 
school purposes does not provide for leasing and reads as follows: 


79-507. ‘The qualified voters of a school district of the 
first or second class shall also, at any annual or special meeting, 
authorize and direct by a fifty-five per cent vote, the sale of 
any schoolhouse, site, building, or other property belonging to 
the district when the same shall no longer be needed for the 
use of the district. * * *.” 


We find no intention on the part of the legislature to give such 
school boards the power to enter into leases of the type referred to 
in your letter. We believe that some express authority would be 
needed before a school board would be justified in exposing the 
taxpayers of a district to the liabilities which may accrue against 
a landlord. We doubt that the board has the power to en- 
ter into a contract which might curtail or prohibit the use of 
the building for school purposes, should it again become necessary 
to use the building for a school. (See: Nebraska City v. Fair Asso- 
ciation, 107 Neb. 576, 186 N. W. 374). It is therefore our opinion 
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that the school board of a Class I district has no authority to enter 
into a long-term lease of a schoolhouse. not being used for school 
purposes. In view of this conclusion, it becomes unnecessary to 
answer the second question contained in your letter. 


June 26, 1951 
HIGHWAYS 
Rules of the Road: Notice to Appear Issued by Arresting Officer 


REQUESTED BY: Mr. Firmin Q. Feltz, County Attorney, Ogalla la, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 


QUESTION: Whether a failure to appear in court on a day 
stated in accordance with written promise given 
by a person apprehended in a violation of a 
provision of Article III of Chapter 60 R. S. 1943 
relating to registration of motor vehicles con- 
stitutes a misdemeanor under section 39-793, 
R. S. 1943 ? 


CONCLUSION: No. Failure to appear is declared to be a misde- 
meanor only where the written promise to 
appear is given in connection with an arrest 
for violation of any of the rules of the road 
laid down in sections 39-741 to 39-799, R. S. 1943. 


Section 39-793, R. S. 1943 authorizes an officer who arrests an 
operator of a motor vehicle for violation of one of the various 
statutory provisions therein mentioned, relating to the rules of the 
read, to accept the written promise of the violator to appear in court 
on a day stated. The violator’s signature, in the practice of the 
Nebraska Safety Patrol, is executed upon a form containing a notice 
to appear issued by the patrolman. 


Section 39-793 declares: 


“* * * Any person who willfully violates a written promise 
to appear, given in accordance with this section, shall be guilty 
of a misdemeanor regardless of the disposition of the charge 
upon which he was originally arrested.* * *” 


As a general rule, penal statutes are to be strictly construed 
and thus must disclose by reasonably explicit language what conduct 
will render one liable to the penalties declared. State v. Chicago and 
N. W. Ry. Co., 147 Neb. 970, 25 N. W. 2d 824. It is clear from 
examination of section 39-793 that only in those instances where 
the highway violation is of one or more of the sections specifically 
mentioned, sections 39-741 to 39-799 inclusive, that a breach of a 
promise to appear in court on a day stated in the notice issued 
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by the arresting officer is declared to be a misdemeandor and 
thus only such breaches may be made the basis of a prosecution 
separate and distinct from that for the offense for which the person 
was arrested. 


The statute is addressed to all law enforcement officers. We do 
- not determine that the Nebraska Safety Patrol is precluded from 
making use of notices to appear, upon a written promise of a violator, 
in cases of violations of certains of certain other statutory regula- 
tions relating to highways and motor vehicles where the local situa- 
tion is such that neither the filing of a complaint nor an immediate 
hearing thereon can be accomplished forthwith; provided, however, 
that for those offenses mentioned in subsection (b) of section 39- 
793, other than speeding, no violator is entitled to demand that he 
be issued a notice to appear upon his written promise to do so. It is 
to be noted that sections 39-741 to 39-799 constitute the rules of the 
road as prescribed in the act of 1931 as amended. The act of 1935 
amended or repealed certain provisions of the 1931 act and among 
the sections repealed were sections 3 and 55 and 4 of the original act, 
relating to reckless driving and the penalites therefor and to speed- 
ing (sections 39-1134 and 39-1186, and 39-1135, C. S. Supp. 1933). 


Sections 39-7,107 to 39-7,108 inclusive R. S. Sup. 1949 now 
deal with reckless driving and the penalties therefor, and with 
speeding. It will be noted from examination of section 39-7,108 (6) 
that there is retained in this subsection the language which establish- 
es a nexus or tie between the whole section and the repealed section 
and the repealed section 39-1135 and section 39-793, relating to the 
issuance by the arresting officer of a summons or notice to appear 
in a case involving excessive speed. The old limits of 30 and 45 miles 
per hour still retained in section 39-793 are no longer anything 
more than mere evidence of what the statute formerly dealt with. 
There is now implicit in section 39-7,108(6) authority to issue a 
notice to appear in speeding cases where the speed charged is in 
violation of the rules or in excess of the limits therein prescribed. 


We interpret the intention of the legislature, presently, to be 
such that a notice to appear may be issued in all cases involving 
violations of sections 39-741 to 39-779 and section 39-7108, but that 
no authority exists to prosecute as a misdemeanor a breach of a 
promise to appear and answer to a charge of violation of any 
section other than those sections mentioned in section 39-793. 


We do not think that section 60-436, R. S. 1943, which makes 
it a misdemeanor to fail or refuse to obey any lawful traffic direc- 
tion or order of a patrolman, may be so construed as to authorize 
the issuance of the summons or notice to appear which is provided 
in section 39-793. It is to be observed that the gravamen of the 
offense charged under section 39-793 is the willful breach of a 
written promise to appear in the class of cases arising under the 
sections therein mentioned. That section provides that where a 
violator will not give his written promise to appear on the day 
stated in the notice, then the patrolman must take the person 
before the nearest or most accessible magistrate. In substance, the 
patrolman does not order the violator to appear but rather the 
violator chooses either to give his written promise to appear on the 
day stated in the noticed or to be taken into custody and held until 
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his case can be heard before the nearest or most accessible magistrate 
designated by the county attorney in that county or bond be furnished 
by him in accordance with statute. 


June 27, 1951 
RURAL FIRE PROTECTION DISTRICTS 
Annexation of Territory: Procedure 


REQUESTED BY: Frederick H. Wagener, County Attorney, Lincoln, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: 1. A petition has been filed with the county 
clerk of Lancaster County asking that certain 
territory in Lancaster County be permitted to 
join a rural fire protection district in Seward 
County. The petition cites Section 35-514, C. S. 
Supp. 1949, as authority for the action. Must 
60% of the freeholders involved sign this peti- 
tion? 


2. Is this petition governed by the provisions of 
Section 35-517, R. S. Supp. 1949? 


3. Should this petition be filed with the county 
clerk of Lancaster County or the county clerk 
of Seward County? 


4. Who will fix the time and place of the organi- 
zation meeting? 


5. Will notice be given in one county only or in 
both counties, and which county prepares the 
notice? 


CONCLUSIONS: 1. Yes. The petition should be signed by sixty 
per cent of the taxpaying voters in the existing 
district and by sixty per cent of the taxpaying 
voters in the territory which is proposed to be 
annexed to the district. 


2. No. 


3. The petition should be filed with the county 
clerk of the county in which a majority of the 
qualified signers reside. If there are more sign- 
ers from the existing district in Seward County, 
it should be filed in that county. If a majority, 
including residents of the territory propsed to 
be annexed, reside in Lancaster County, it should 
be filed in Lancaster County. 
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4, The County Board of the county in which the 
petition is properly filed, fixes the time and 
place of hearing, after the petition has been ap- 
proved by the district board. 


5. The notice should be published in both coun- 
ties and should be prepared by the county clerk 
of the county in which it is properly filed. 


The law relating to Rural Fire Protection Districts was enacted 
in 1949 (Chap. 98, Laws of 1949) and is found in Sections 35-501 to 
35-517, inclusive, C. S. Supp. 1949. The law contemplates that such 
districts may include territory in two or more counties. See Sections 
35-504, 35-505, R. S. Supp. 1949. 


The procedure for annexing territory to a district which is al- 
ready organized is set forth in detail in Section 35-514, R. S. Supp. 
1949. 


1. You will note that Section 35-514, R. S. Supp. 1949, provides that 
where it is desired to annex adjacent territory to an existing district, 
“Such proceedings may be initiated by the presentation to the county 
clerk of a petition signed by sixty per cent or more of the electors 
who are owners of any interest in real or personal property assessed 
for taxation in the district and who are residing within the bound- 
aries of such territory stating the desires and purposes of such pe- 
titions. The petition shall contain a description of the boundaries 
of the territory proposed to be annexed and shall be accompanied by a 
map or plat, and a deposit for publication costs. The county clerk shall 
consult the tax schedules in the office of the county assessor and 
shall determine and certify that said petition has been signed by at 
least sixty per cent of the electors who are owners of any interest 
in real or personal property assessed for taxation in the district and 
who appear to reside within the boundaries described by such pe- 
tition.” (Emphasis ours). 


We interpret the provisions of the law above quoted as meaning 
that the petition should contain the names of at least sixty per cent 
of the electors owning property subject to taxation by the district 
who reside in the existing district and sixty per cent or more of 
the electors residing in the territory which is proposed to be joined 
to the district. 


The language of the statute is not as clear on this point as could 
be desired but we believe that the Legislature intended that both 
the electors of the existing district and the electors of the territory 
proposed to be annexed to the district should manifest a wish for 
such annexation by joining in the petition. When the statute speaks 
of sixty per cent of the electors “within the boundaries described 
by such petition,’ we assume that it means the boundaries of the ex- 
isting district plus the boundaries of the territory proposed ot be an- 
nexed to the district. 


2. You also suggest that the proposed annexation of territory 
does not appear to give consideration to section 17 of the 1949 Act 
(Section 35-517, R. S. Supp. 1949), which section provides for the re- 
organization of pre-existing districts under the new, 1949 Act. This 
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section applies only to districts which were in existence when the 
1949 Act became law and provides a method for their reorganiza- 
tion under the new law—probably to forestall any question as to the 
validity of such organizations which had been organized under a 
law that was now repealed. We are assuming, however, that the 
territory in Lancaster County which is proposed to be annexed to 
a Seward County district at present is not within the boundaries 
of any organized district. If this territory is within a district al- 
ready organized, the provisions of section 35-514, R. S. Supp. 1949 
do not apply and the proceedings as outlined in Sections 35-515 and 
35-516, R. S. Supp. 1949, should be followed. If the territory proposed 
to be annexed is not a part of any district already organized, the 
provisions of Section 17 of the Act (35-517) have no application to 
this situation. 


3. You inquire if the petition should be filed with the county 
clerk of Lancaster County or of Seward County. 


Section 35-514 is silent on this point, but in cases where new 
districts are formed from territory lying within two or more coun- 
ties, the petition must be filed with the county clerk of the county 
wherein the largest number of petitioners have signed, and such 
county clerk shall confer with the clerks of the other county or coun- 
ties involved and obtain from them certificates as to the sufficiency 
of the number of signers from the territory in their respective coun- 
ties. See section 35-504, R. S. Supp. 1949. 


It is our opinion that the same procedure should be followed in 
cases like the present where territory in one county is sought to be 
annexed to an existing district in another county. 


In the case you present, if the petition contains more names 
from Seward County than from Lancaster County, the petition 
should be filed with the County Clerk of Seward County, who 
should then get a certificate from the County Clerk of Lancaster 
County as to the sufficiency of the petition as to the electors in 
in Lancaster County, (60% of the electors, etc.). If the petition con- 
tains more names from Lancaster County than from Seward Coun- 
ty, then the petition should be filed with the County Clerk of Lan- 
caster County, who should then get the proper certificate from the 
County Clerk of Seward County. 


4. You inquire as to who shall fix the time and place of the 
organization meeting. 


Section 35-514, R. S. Supp. 1949, provides that after the petition 
of the electors has been filed and has been certified by the county 
clerk (or county clerks) as sufficient, it shall be forwarded to the 
board of directors of the rural fire protection district to which it 
is proposed to annex the adjoining territory. Within thirty days 
thereafter the board of directors of the district must submit its re- 
port “to the proper county board” either approving or disapproving 
the proposal to annex new territory. If the board of directors dis- 
approves the petition, it shall be rejected. If approved, the county 
board shall promptly designate a time and place of hearing and 
give notice thereof as prescribed by section 35-504. 
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It is our opinion that “the proper county board” referred to in 
Section 35-514, is the county board of the county in which the pe- 
tition is filed, namely, the county board of the county in which the 
majority of the electors signing the petition reside, and that this 
county board should fix the time and place of hearing and should 
publish notice thereof. 


5. You ask if notice should be given in one county only, or in 
both counties, and who prepares the notice. 


The notice should be published in both counties, and should be 
prepared by the county clerk of the county in which the petition is 
properly filed. In this respect, the provisions of sections 35-504 
and 35-505, R. S. Supp. 1949, should be followed. 


June 27, 1951 
SCHOOL DISTRICTS 


Impossibility of Performance of Teacher’s Contract Due 
to Reorganization 


REQUESTED BY: Mr. F. B. Decker, State aeperinteenent of Pub- 
lic instruction. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Assistant Attorney Gen- 
eral. 


QUESTION: Where a school board of a Class I district has 
entered into a contract with a teacher for the en- 
suing year, and thereafter the district loses its 
identity through merger with a Class II or III 
district, are the latter districts obliged to fulfill 
the terms of the contracts including those in- 
stances where the teacher would not be qualified 
to teach in the reorganized district? 


CONCLUSION: No. 


The general principal applicable is expressed in the following 
manner by the Nebraska Court in Scottsbluff County v. State, 133 
Neb. 508, 276 N. W. 185: 


“Every contract is made with reference to, and subject to, 
existing Jaw, and every law affecting the contract is read into 
and becomes a part of the contract. This is true between indi- 
viduals dealing between themselves by contract, and it is also true 
between individuals and the government.” 


Application of the above principal is demonstrated by the case 
of School District v. Howard, 5 Neb. Unof. 340, 98 N. W. 666, a case 
in which a school teacher sought to collect salary for the final month 
of the school term, although the school had been closed during that 
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month by order of the board of health. In denying recovery, the 
Court said: 


“Plaintiff in error (the school district) insists that full per- 
formance of the contract on the part of the district was rendered 
impossible by law, and asserts that under such circumstances 
it is not liable. It is clearly settled by innumerable authorities 
that whenever a contract which was possible and legal at the 
time it was made becomes impossible by act of God or illegal by 
an ordinance of the state, the obligation to perform it is dis- 
charged.” (See also, Gregg School v. Hinshaw, 76 Ind. App. 
503, 132 N. E. 586, 17 A. L. R. 1222.) 


Where an election is held pursuant to law, and the results of 
the election make performance of the executory contract impos- 
sible, as in the case of an election held in conformity with the statu- 
tory procedure for reorganization of school districts, the effect up- 
on performance of the contract would be the same as in the above 
case where closing of the school was due to an order of a board of 
health made pursuant to statutory authority. (See: Pabst Brewing 
Co. v. Howard, (Mo.), 211 S. W. 720). 


In all of these situations it should be kept in mind that the facts 
in any particular case, including the contract terms, might vary the 
result, and if there is any question about the matter the various 
districts should of course be guided by their own local counsel. 


In the case of teachers who do not hold the requisite certificate 
to qualify them to teach in the reorganized district, there would 
of course be'no question, for the reason that performance of a con- 
tract cannot be compelled where it would involve a violation of law. 
(17 C. J. S., Contracts, p. 964, Sec. 467). Nebraska statutes make it 
unlawful to employ or pay an unqualified teacher. (Sections 79- 
1233 and 79-1240, R. R. S., 1943). 


June 28, 1951 
TAXATION 


Buildings—Removal from Village Having Outstanding 
Bonded Indebtedness 


REQUESTED BY: W. L. Brennan, Boyd County Attorney, Butte, 


Nebraska. 

OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Assistant Attorney Gen- 
eral, 

QUESTION: Where a school building is sold to a private in- 


dividual, and he attempts to tear down and re- 
move the building outside the village limits with- 
in which the building is located, is the purchaser 
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liable for a proportionate share of the outstand- 
ing bonded indebtedness of such village? 


CONCLUSION: Yes. 


The factual situation presented in your letter is to the effect 
that about three years ago the school building in the village of Mon- 
owi was sold at public auction, an assurance being given by the 
school district that no share of the bonded indebtedness of the vil- 
lage would accrue against the building. No time was specified for 
removal of the building from the lots, the latter still being owned 
by the school district. The purchaser of the building has now start- 
ed dismantling the building and plans to move the salvage lumber 
outside the village, but the village authorities are now asserting a 
right to assess a share of the outstanding bonded indebtedness of the 
village against the building under the terms of section 77-1725, R. 
R. S. 1943. The building has been assessed as personal property 
since the time it was sold by the school district, and such taxes are 
paid up to date. 


Section 77-1725 provides in part as follows: 


“It shall be unlawful for any person to tear down or remove 
any building situated on any real estate while there are any 
delinguent taxes unpaid thereon, or to remove any building situ- 
ated within the corporate limits of any city or village which has 
an unpaid bonded indebtedness, except in metropolitan cities, 
* * * to a point outside of such city or village, without paying 
to the county treasurer (a proportionate amount of the out- 
standing bonded indebtedness). Any person so offending shall 
be guilty of a misdemeanor, * * * and shall moreover be liable 
* * * for the amount of all delinquent taxes on such real estate 
and to such city or village for the amount of said proportion 
of any outstanding bonded indebtedness * * *. Such proportion 
of such indebtedness, in either or all of suchicases is hereby 
made and shall be a lien upon such building so removed from 
such city or village and said lien and the lien of such taxes 
shall follow and adhereto such building or the materials there- 
of wherever situated, or into whatever form the same may be 
converted. * * *” 


Prior to its amendment in 1945, the above section dealt only with 
the matter of delinquent taxes. The 1945 amendment added the pro- 
visions relative to payment of a proportionate amount of any out- 
standing bonded indebtedness. It will be noted that in adding that 
amendment, the Legislature did not follow the wording of the orig- 
inal statute which made it unlawful to “tear down and remove” a 
building where delinquent taxes are owing. Instead, in the case 
of outstanding bonded indebtedness, it was only provided that it 
should be unlawful to “remove” a building, and that part of the 
earlier phrase which dealt with tearing down a building was omit- 
ted. We regard that omission as significant in determining the in- 
tent of the Legislature. As stated in'50 Am. Jur., Statutes: 


“The use by the legislature of certain language in one in- 
stance and wholly different language in the other indicates that 
different results were intended, and the courts have even so pre- 
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sumed. Under this rule, where language is used in one section 
of a statute different from that used in other sections of the 
same chapter, it is to be presumed that the language is used with 
a different intent.” (Sec. 274, p. 261). 


“In making material changes in the language of a statute, 
the legislature cannot be assumed to have regarded such as 
without significance, but must be assumed to have had a reason- 
able motive. Where a statute is amended, it will not be pre- 
sumed that the difference between the two statutes was due to 
oversight or inadvertence on the part of the legislature. (Sec. 
275, p. 262). 


“The omission of a word in the amendment of a statute will 
be assumed to have been intentional. Where the meaning of 
the prior law is intended to be continued, its terminology is 
also usually continued, so that an omission of words implies an 
intended change in the meaning of the statute. Under these 
rules, the courts may not add a restriction found in a prior stat- 
ute, but omitted from a later one.” (Sec. 276, p. 263). 


It seems clear that the omission by the Legislature of the words 
“to tear down” was not inadvertent, and to add it now “would be 
legislating and reading into the statute a word which the Legisla- 
ture clearly intended should not be there.” (Luther v. State, 83 
Neb. 455, 120 N. W. 125). 


In view of the foregoing and because of the provisions of sec- 
tion 29-106 relative to the strict construction to be given to penal 
statutes, it is our opinion that it would not be unlawful for the pur- 
chaser to tear down the building, so long as the taxes are current- 
ly paid, even though there may be an outstanding village bonded 
indebtedness. Nor would it be a misdemeanor for the individual 
to remove the salvage material from the village after tearing down 
the building, for the reason that he would not be removing a 
‘building.’ 


Although no violation of the criminal laws may be involved, a 
different situation arises with respect to the civil liabilities of the 
purchaser of the building. Clearly the statute creates a lien against 
beth the building and the salvage materials, since it provides that, 
“said lien * * * shall follow and adhere to such building or the mater- 
ials thereof wherever situated, or into whatever form the same may 
be converted.” However, the section provides only a means for en- 
forcing a lien for delinquent taxes, and does not provide a method 
for enforcing a lien for a proportionate share of an outstanding 
bonded indebtedness. Under the circumstances, the proper method, 
if any, of collecting the amount represented by the lien would ap- 
pear to be surrounded with considerable doubt. (See: Richards v. 
Clay County, 40 Neb. 45, 58 N. W. 594; Dawes County v. Furay, 5 
Neb. Unof. 507, 99 N. W. 271; Insurance Co. v. Minden, 51 Neb. 870, 
71 N. W. 995). Whether or not a court of equity would enjoin re- 
moval of the salvage materials involves questions of fact and could 
not properly be considered herein. Also, the question as to the rights 
of the purchaser of the building, as against the school district which 
made the sale under a promise that the building would not be sub- 
ject to the outstanding bonded indebtedness of the village, involves 
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further questions of fact and is a private matter between the parties 
and cannot be determined herein. 


July 1, 1951 
STATUTES 
Repealed Act Subsequent to Repealing Act 
REQUESTED BY: James S. Pittenger, Secretary of State. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 

QUESTION: Where an act repealing another act became law 
before the repealed act in the latter act legally 
repealed? 

CONCLUSION: In this instance, yes. 


The 1949 Nebraska Legislature, on the 17th day of May, passed 
L. B. 182, which contained the following: 


“Sec. 19. That Sections 21-801, 21-802, 21-803, 21-804, 21-805, 
21-807, 21-808, 21-809, 21-810, 21-811, 21-812, 21-813, 21-814, 
21-815, 21-831, 21-832, and 21-833, Revised Statutes of Nebraska, 
1943, Section 76-270.01, Revised Statutes Supplement, 1947, and 
Section 21-806, Revised Statutes of Nebraska, 1943, as amended 
by Section 2, Legislative Bill 507, Sixty-first Session, Nebraska 
State Legislature, 1949, are repealed.” 


On the 19th day of May the 1949 Nebraska Legislature passed 
L. B. 507 which contained the above emphasized Section 2, thus 
creating the anomalous situation whereby the legislature repealed an 
act which did not yet exist. You inquire as to the present status 
of this section and we deem it advisable, in order to answer your 
question, to trace the evolution of these conflicting measures and 
thereby discover the intention of the Legislature. The following 


schedule, compiled from the Nebraska Legislative Journal, 61st 
Session, 1949, should be of preliminary benefit: 

L. B. 182 L. B. 507 
Read first time January 14 January 31 
Referred to committee January 17 February 1 
Notice of hearing January 20 February 16 
Placed on general file March 7 March 10 
Considered (referred for review) March 31 March 18 
Placed on select file April 26 April 4 
Considered. Referred for engrossment April 27 April 5 
Replaced on select file May 5 
Correctly engrossed May 11 April 12 
Final reading May 17 April 19 
Signed by (President) May 18 

(Speaker) April 21 

Laid over for correction May 3 
Reconsidered. Returned to select file May 5 
Correctly re-engrossed May 16. 
Final reading May 19 
Signed by President May 24 
Approved by Governor May 21 May 28 
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As originally introduced, on January 14, L. B. 182 did not, of 
course, contain any reference to Section 2, L. B. 507. On April 26, 
however, a standing committee amendment inserted, “and Section 2, 
Legislative Bill 507, Sixty-first Session, Nebraska State Legislature, 
1949” after “1947” (p. 1133, Nebraska Legislative Journal, 1949.) 
Section 21-806 being contained in general terms (Chapter 21, Article 
8) in the prior portion of the repealing act (p. 115, Nebraska Legis- 
lative Journal, 1949). On May 5th another Standing Committee 
Amendment further changed the repealing section of this act so as 
to set out specifically the amended sections of the act and thus 
place it in its final form, such as is quoted above as section 19. 
(p. 1214, Nebraska Legislative Journal, 1949). 


In the meantime, L. B. 507 had been progressing through the 
legislative process at a somewhat faster pace. Though introduced 
more than two weeks later, L. B. 507 passed the Legislature (April 
19) one week prior to a portion of it (Section 2) being placed, by 
Standing Committee Amendment, in the repealing section of L. B. 
182 (April 26). Ordinarily then, in the general course of legislative 
progress, L. B. 507 would have become law at an earlier date than 
L. B. 182 and the subsequent act (Sec. 19, L. B. 182) would have 
properly repealed the earlier one (Sec. 2 L. B. 507). Corrections 
were suggested, however, necessitating reconsideration of L. B. 507 
and the resulting delay allowed L. B. 182 to gain the Governor’s 
approval one week in advance of L. B. 507. The result being that 
L. B. 182 repealed a portion of an act which did not exist at that 
time but came into existence a week later. It is our considered 
opinion that Sec. 2 of L. B. 507, despite its later enactment, has 
been satisfactorily repealed by the provisions of Section 19, 
L. B. 182. 


In submitting this opinion we recognize the anomaly incident 
to repealing a law which doesn’t yet exist and we are mindful of 
the rule which says where two conflicting statutes are enacted at 
the same session of the legislature and are irreconcilable the later 
enactment prevails (Albertson v. State, 2 N. W. 742, 9 Neb. 429); but 
we are governed by that primary rule of statutory construction 
which says all technical rules of construction must yield to the 
intent of the legislature. In 50 A. J. 203, it is said: 


“However, every technical rule as to the construction of a 
statute is subservient and must yield to the expression of the 
paramount will of the legislature, since all rules for the inter- 
pretation of statutes of doubtful meaning have for their sole 
object the discovery of the legislative intent, and are valuable 
only insofar as, in their application, they enable the courts the 
better to ascertain that intent. It has even been declared that 
the intention of the legislature, when discovered, must prevail, 
any rule of construction declared by previous act to the con- 
trary notwithstanding.” 


In Little v. State, 60 Neb. 749, 84 N..W. 248, the court said: 


“In construing statutes effect should be given to the inten- 
tion of the legislature.” 


The intention of the legislature in enacting Sec. 2 of L. B. 507 
and Sec. 18 of L. B. 182 is made evident by a brief history of the 
two acts. 
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L. B. 182 is an act revamping the laws pertaining to religious 
associations and corporations. In its course of changing the law it 
makes provision for repeal of the former law (Sec. 19, L. B. 182, 
supra). The former law, 21-806, R. S. 1943, provided that the clerk 
(of the society) record the proceedings of the meeting and deliver 
them to the county clerk who was required (“Shall”) to record them 
and who was allowed (‘may demand’’) ten cents per hundred words 
for such recording. It also provided that if the societies operation 
extended over more than one county a copy of their proceedings 
should also be filed with the Secretary of State. 


The new law L. B. 182), which repealed 21-806 and substituted 
Sec. 21-848 (Sec. 15 of L. B. 182) and 21-851 (Sec. 18 of L. B. 182), 
R. S. Supp. 1949, provides that all such recorded proceedings of the 
society shall be delivered to the Secretary of State, who shall furnish 
a copy to the clerk of the county where such meeting was held 
(21-848), and that the county clerk shall be entitled to the sum of 
twenty cents per hundred werds for such filing and recording 
(21-851). 


L. B. 507 is an act to increase fees of county and state officers. 
The title to this act contains this language: “An act * * * to increase 
the fees certain county officers shall be entitled to for services as 
prescribed.” Aside from inconsequential grammatical and construc- 
tional changes the new law (Sec. 2, L. B. 507) differs from the old 
one (21-806, R. S. 1943), only in the following sentence, which for- 
merly read: 


“It shall be the duty of such county clerk, immediately 
upon the receipt of such certified statement, to record the same 
in a book of record to be kept by him, provided for that pur- 
pose at the expense of the county, for which service he may 
demand the sum of ten cents per hundred words.” (21-806, R. S. 
1943) 


And now reads: (with emphasis on the changes) 


“It shall be the duty of such county clerk, immediately 
upon the receipt of such certified statement, to record the same 
in a book of record to be kept by him, provided for that pur- 
pose at the expense of the county, for which service he shall de- 
mand the sum of twenty cents per hundred words.” (Laws 1949, 
p. 246) 


It is quite apparent then that both Sec. 2 of L. B. 507 and 
Sec. 18 of L. B. 182 had, in part, an identical purpose: to make 
mandatory the payment of twenty cents, instead of ten, for record- 
ing certified statements of the proceedings of religious society meet- 
ings. Yet inadvertently these two acts, alike in part (increasing the 
recording fees for county clerks) and conflicting in part (necessity 
for filing proceedings with the Secretary of State), went through 
the legislative process together. 


What happened is now obvious: The legislature twice amended 
21-806. They first introduced L. B. 182. Sec. 18 of that act had a 
two-fold purpose—to increase the county clerk’s fees for recording 
the proceedings of religious society meetings, and to require that 
all proceedings of religious society meetings be filed with the 
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Secretary of State. Apparently unfamiliar with the provisions of 
Sec. 18, L. B. 182, the legislature two weeks later introduced Sec. 2, 
L. B. 507, an act with single purpose—to increase the county clerk’s 
fees for recording the proceedings of religious society meetings. 
In this act (Sec. 2, L. B. 507) the legislature included the old pro- 
visions of 21-806, which required that the proceedings of religious 
society meetings be filed with the Secretary of State only when the 
society operated in more than one county. They did not intend, 
as evidenced by the singular intention of the title provisions, to 
revive the previous contents of 21-806, but merely intended to main- 
tain the status quo, not knowing that the act had been changed by 
the earlier bill (L. B. 182). Later in the session the legislature dis- 
covered this conflict and immediately attached to L. B. 182 provision 
for repealing Sec. 2 of L. B. 507. They felt, quite reasonably, that 
L. B. 507, ready at that time to be signed by the Governor, would 
become law prior to the passage of L. B. 182 and thus be properly 
repealed by the later act. L. B. 507, however, was laid over for 
corrections and after reconsideration, re-engrossment, and another 
final reading, it had become subsequent to L. B. 182 and gained 
gubernatorial approval at a later date. 


Clearly the legislature intended that Sec. 2 of L. B. 507 remain 
out of the statute books and we must abide that intent. The 
fact that the repeal preceded the act to be repealed cannot alter 
the obvious intention of the legislature. 


Since it seems quite reasonable to protest the repealing of an 
act which doesn’t exist we affirm that our decision in this matter 
would not be altered were we to allow the present existence of Sec. 
2 of. 1,8. 507. 


If Sec. 2, L. B. 507, was not repealed by L. B. 182, it now exists 
as 21-806, as amended. 21-806 and 21-848 are then very much in 
conflict for one provides that all recordings of religious society meet- 
ings be filed with the Secretary of State and the other provides 
that these recordings be filed only with the county clerk unless the 
society operates in more than one county. Ordinarily where laws 
are in conflict and cannot be read in para materia, then the later 
act controls (L. B. 507); but, as mentioned early in this opinion, 
this rule of construction is a mere medium for determining the 
legislative intent and must, when the legislative intent is clear, 
yield completely to it. Our previous discussions have shown the 
unequivocal intent of the legislators in this matter and we are 
bound here to abide by it. The provisions of L. B. 507, Sec. 2, may 
be, under any circumstance, disregarded. 


July 5, 1951 
MOTOR VEHICLES 
Registration Fee: Vehicle Purchased Within Ten Days of End of 
Year and Operated on a Highway During that Period Only for 
Purpose of Delivery Under “in Transit” Privilege 


REQUESTED BY: Owen J. Boyles, Assistant Director, Motor Ve- 
hicle Division. 
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OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 


QUESTION: Whether a motor vehicle purchased within ten 
days of the end of the registration year and 
operated during that period under an “in 
transit” privilege upon a public highway only 
for the purpose of getting the vehicle from 
the place of purchase to the place of delivery 
may be registered the next year without pay- 
ment of the fee for a portion of the prior year? 


CONCLUSION: Yes: provided, the statutory affidavit relating to 
storage is executed. 


Section 60-320, R. S. Supp. 1949 as amended by L. B. 127, 1951 
Session authorizes, upon sale by an authorized dealer and within ten 
days from the date of issue of an “in transit” privilege card, the 
movement upon a public highway without payment of. the regis- 
tration fee of an unregistered motor vehicle by the dealer from the 
place of sale to the place of delivery, actual operation of the vehicle 
being permitted to be by the dealer, his agent, or his bona fide 
purchaser. 


The registration fee exacted from the owner of a vehicle is not 
a tax but a fee paid for the privilege of using the vehicle upon the 
public highways. Peterson v. Department of Public Works, 120 Neb. 
517, 234 N. W. 95. Cases from other jurisdictions are collected in a 
note at 103 A. L. R. 97. An owner may escape payment of a fee 
during any registration year, or portion thereof, only by non-user 
of the vehicle, and in order that opportunity for fraudulent evasion 
of payment of the fee shall be reduced to a minimum the Legisla- 
ture has declared in section 60-339, R. S. 1943 that the owner’s 
assertion that he did not use or permit the use of an unregistered 
vehicle upon the public highways during a prior year shall be stated 
by him in an affidavit which shall show ‘where, when, and for how 
long such motor vehicle was stored”. 


It is implicit that the owner’s affidavit can relate only to the 
period of time that he was the owner of the unregistered vehicle 
during a prior year or years. The scheme of the statutes relating 
to registration is such that liability to pay a fee for the privilege 
of using a motor vehicle upon the public highways will arise as 
many times in any year as ownership of a vehicle may shift from 
one person to another, and payment of a fee must be made by 
each successive owner save where such owner had already paid for 
that year a fee in connection with another vehicle and had accom- 
plished a transfer of registration, and save in the case of dealers 
who may operate a vehicle upon the public highways under dealers’ 
plates or in respect of a particular vehicle may move it once under 
an “in transit” privilege. Thus the affidavit called for by Section 
60-339 may be executed by the owner in every situation where the 
only use of the public highways by the vehicle during the period 
of the year while the affiant was the owner was in an exercise by 
the dealer of his privilege to move the vehicle from the place of 
sale to the place of business or residence of the purchaser. 


Therefore, where a purchaser acquired title to a vehicle within 
the registration year and the only use of a public highway by said 
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motor vehicle during that year, and while it was under his owner- 
ship, was upon an “in transit” privilege for the purpose of enabling 
the dealer to accomplish delivery of the vehicle to the place of 
business or residence of such purchaser, then such purchaser may 
register the vehicle in the new year without payment of a portion 
of the fee for the prior year upon execution of the statutory affi- 
davit, the affiant being obliged to state where the vehicle was 
stored during the period of his ownership during that year. 


July 6, 1951 
BANKS AND BANKING 
Payment of Dividends on Common Stock 


REQUESTED BY: J. F. McLain, Director of Banking, State House, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 


QUESTIONS: 1. Is a bank prohibited from paying any divi- 
* dends on its common stock as long as such 
bank does not meet either of the requirements 
out in provision number (3) of Section 8-143, 

R. S. 1943, as amended by L. B. 396? 


2. If a bank meets with one of the two require- 
ments set out in provision number (3) of 
Section 8-143, R. S. 1948, as amended, may 
such bank then pay dividends. on its common 
stock without first carrying twenty per cent 
of its profit to surplus as provided in pro- 
vision number (2) of said section? 


CONCLUSIONS: 1. One or the other of the requirements set out 
in provision number (3) and both requirements 
number (1) and (2) must be met before any 
dividends may be paid on common stock. 


2. No dividends are permitted to be paid unless 
the bank has carried to its surplus fund an 
amount which, together with the amount, if 
any, carried to its surplus fund before the de- 
claration of dividends on preferred stock, equals 
twenty per cent of its net profits. 


Section 8-143, R. S. 19438, as amended by L. B. 396, provides in 
part as follows: 


“The board of directors of such corporation may also semi- 
annually declare a dividend on its common stock out of net 
profits only (1) after all bad debts, required to be charged off, as 
above referred to in this section, have been charged off, (2) 
after it has carried an amount to its surplus fund which, to- 
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gether with the amount, if any, carried to its surplus fund be- 
fore the declaration of dividends on preferred stock, shall equal 
twenty per cent of its net profits, then accumulated since the pre- 
ceding dividend, above dividends on preferred stock, and (3) until 
and unless such surplus shall equal the amount of its paid-up 
capital stock or the combined capital and surplus shall equal 
ten per cent of its average daily deposits for the period of twelve 
calendar months next preceding month in which said dividend 
is declared; * * *.” 


Under this section both requirements (1) and (2) must be met 
before any dividends may be paid. In addition no dividends may 
be paid unless one of the alternative requirements of provision (3) 
is met; that is, either the banks’ surplus must equal the amount of 
the paid up capital stock or the combined capital and surplus must 
equal ten per cent of the bank’s average daily deposits for the period 
of twelve calendar months next preceding the month in which 
the dividend is declared. 


Your second question is answered by provision (2) of the above 
quoted part of Section 8-143. No dividends may be paid unless 
the bank has carried to its surplus fund an amount which, together 
with the amount, if any, carried to its surplus fund before the 
declaration of dividends on preferred stock, equals twenty per 
cent of its net profits. 


July 7, 1951 
TAXATION 


County Board of Equalization: Average Invested Capital 
of Grain Brokers 


REQUESTED BY: Jack H. Hendrix, County Attorney, Trenton, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 


QUESTIONS: 1. Whether a county board of equalization which, 
in reviewing the returns made by grain brokers 
of the average amount of capital invested in the 
business in excess of the value of real estate 
and other tangible property separately assessed, 
finds that such returns do not in fact show forth 
the average amount of the total investment in 
the business, shall, for the purpose of correcting 
the assessment in such manner as shall appear 
to be just, take into consideration: (a) the assess- 
ments alleged to have been made in other coun- 
ties in the state of the businesses of grain brokers; 
(b) the assessments of other kinds of businesses 
within the same county; or (c) is the board 
bound to act upon the valuations which it de- 
termines to be actual and correct? 
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2. Whether, upon discovery that in a prior 
year or years the returns of grain brokers have 
similarly failed to show the actual average 
amount of the total investment in the business, 
the county assessor may determine that pay- 
ment of taxes was thereby avoided (evaded) and 
compute a tax thereon in accordance with the 
command of Section 77-413, R. R. S. 1943 relat- 
ing to the assessment of omitted property? 


CONCLUSIONS: 1. (a) No. (b) No. (c) Yes. 


2, Yes, upon the conditions stated in the analy- 
sis. 


Sections 77-1222 to 77-1224, R. R. S. 1943 provide for the assess- 
ment of the average amount of capital invested in the business of 
grain brokers, motion picture distributors, sugar manufacturers and 
oil dealers who are declared to compose a class for purpses of per- 
sonal property taxation. The statute is constitutional. Central 
Granaries Co. v. Lancaster County, 77 Neb. 319, 113 N. W. 199; 
Archer-Daniels-Midland Co. v. Board of Equalization, 153 Neb. 
776, 22.8. C. J. 776. 


The forms of return devised for these businesses by the Tax 
Commissioner represent the result of long study by his office of 
the problem of an equitable and fair method for determination of 
the average amount of the total investment in the business. The 
form of the grain broker’s return was finally adopted after care- 
ful study by this office and representatives of the business. No 
doubt there will never be acceptance by all grain brokers of any 
particular mathematical calculation of the average amount of the 
total investment in the grain business. In an imperfect world it 
appears to be beyond the wit of man to prescribe any standards 
which will guarantee absolute justice to everyone. Until such time 
as the legislature prescribes for average invested capital an absolute 
standard of measurement, which will be constitutional, it is neces- 
sary, and desirable for uniformity and fairness, that the existing 
method as set forth in the form of return be used. Hence, we answer 
the questions as follows: 


1. (a) What other county assessors or other boards of equaliza- 
tion may do in the exercise of their statutory powers in assessing and 
in equalizing is, as a matter of law, no concern of a particular county 
board of equalization when it is reviewing an assessment to correct 
it “as the same shall appear just.” Whether in respect of a particu- 
lar class of property, a particular county appears by its abstract 
of assessment to be under-valued or over-valued is solely a matter 
within the jurisdiction of the State Board of Equalization and Assess- 
ment. What a county board of equalization may believe to be a 
settled practice in other counties is merely hearsay which it cannot, 
as a matter of law, take into consideration. It is to be presumed 
that in reviewing assessments, and in equalizing, the board will be 
doing justice by adhering to the law. It is to be understood, of course, 
that while the State Board of Equalization and Assessment cannot 
correct the errors or irregularities of county boards of equalization 
with reference to individual assessments, it may review assessments 
of classes of property, Scotts Bluff County v. State Board of Equaliza- 
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tion and Assessment, 143 Neb. 837, 11 N. W. 2d 453, and the Tax 
Commissioner may appeal from any action of a county board of 
ee State v. Odd Fellows Hall Ass’n., 123 Neb. 440, 243 


1. (b) All in a class, and grain brokers are in a separate 
class, must be treated alike. If a county board of equalization is of 
a mind to equalize as between classes, then Section 77-1505, R. R. 
S. 1943 authorizes it to do so. “It may consider * * * personal prop- 
erty and different classes of personal property * * * separately, and 
determine a separate rate per cent of addition or reduction for each 
of the classes of property as may be necessary to adjust the equaliza- 
tion: thereof.” If the equalization between classes is such as to 
invite the attention of the Tax Commissioner or the State Board 
of Equalization and Assessment, because the result is out of keeping 
with the assessment in other counties in the state for such classes, 
then the county board of equalization is bound to know that the 
Tax Commissioner or the State Board of Equalization and Assess- 
ment will act in the premises. 


1. (c) Where the county board of equalization has determined 
that a valuation in connection with a particular assessment is, in 
its judgment, too low or too high, it is its business to act upon its 
findings and to correct the error. In dealing with a class of personal 
property, as distinct from an individual assessment, it acts by equaliz- 
ing, by comparison of valuations of the properties composing the 
respective classes and may, conforming to law, adjust them to the 
same level, which the law declares to be actual value. Cf., Sections 
77-1505 and 77-112, R. R. S. 1948. 


2. An omission to declare property is an avoidance (evasion) 
of taxation within the meaning of Section 77-413, R. R. S. 1943. If 
the case be, in examination of the schedules of grain brokers, that 
in a prior year a particular return failed to show any average in- 
vested capital, then there is, plainly, if the taxpayer did not wholly 
suspend business for that year, an avoidance (evasion) of taxation 
and the power conferred upon the county assessor by that section 
may be exercised, provided, the value of the grain returned, if any 
was returned, was not in excess of the actual value of the average 
invested capital which was not returned. 


If the case be that there was on hand on assessment day grain 
which was not shown on the return and the value of the grain 
exceeded the value of the average invested capital returned, if 
any was returned, then there was avoidance (evasion) of taxation, 
and the statutory remedy may be invoked to the extent of the 
difference between the values. Simple under-valuation of average 
invested capital is not enough to support an exercise of the power, 
since the property itself was returned for taxation although not 
listed at actual value. If the case be that grain on hand was re- 
turned, but not the market value of the true number of bushels, 
then there was evasion to the extent of the value of the number 
of bushels not returned, unless the value of the average invested 
capital returned, if any was returned, exceeded the value of the 
whole quantity of grain actually on hand on assessment day. 
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July 9, 1951 
LIQUOR LICENSES AND SALES 
Regulation of Hours Outside City or Village 
REQUESTED BY: Nebraska Liquor Control Commission. 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 


QUESTIONS: 1. May a licensee in an unincorporated village, 
who holds an “on” and “off” sale beer license 
sell both “on sale” and “off sale’ beer on Sun- 
days if the nearest incorporated city or village, 
by ordinance, permits both on sale and off sale 
beer during the week but only “on sale” beer on 
Sundays? 


2. Do county commissioners have authority to 
regulate the hours for sale of beer outside the 
corporate limits of cities and villages? 


CONCLUSIONS: 1. No. Such licensee must observe the same 
opening and closing hours as are imposed on 
holders of the same kinds of licenses in the 
nearest incorporated city or village. 


2. Section 53-134.01, R. S. Supp. 1949, gives the 
county commissioners no authority to regulate 
the hours for sale of beer outside the corporate 
limits of incorporated cities and villages. Such 
power is vested in the Nebraska Liquor Control 
oe by virtue of Section 53-179, R. S. 


Section 53-179, R. S. 1943, provides that “The permissible hours 
for the sale of beer at retail on Sunday, if allowed, within the corp- 
orate limits of cities and villages, shall be governed by ordinance 
of the local governing body; and outside the corporate limits of 
cities and villages shall be determined by rule or order of the com- 
mission.” (emphasis ours.) 


Rule No. 13, adopted by the Nebraska Liquor Control Commis- 
sion is as follows: 


“All places licensed for the sale of beer outside the corpo- 
rate limits of cities or villages shall observe the same opening 
and closing hour for the sale of beer as provided by ordinances 
in the nearest incorporated city or village, the distance to be 
measured by the nearest public-traveled road or highway. Pro- 
vided, however, that in no event shall any such licensed premises 
outside of an incorporated city or village remain open for the 
sale of beer between the hours of one o’clock a. m. and six 
o’clock a. m.” 


As we construe this regulation, it is intended to compel beer 
retailers outside of cities and villages to conform to the hours of 
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sale imposed on beer retailers within the city or village in the same 
trade territory, assuming that the same license is issued within 
the city or village as is issued outside the city or village. If, how- 
ever, the city or village forbids the issuance of either an on sale 
or off sale beer license, then the hours of sale outside the city or 
village, as to the type of license not granted within the city or 
village, are regulated only by Section 53-179, that is, it is forbidden 
to sell on Sunday between the hours of one a. m. and six a. m. 


In the specific case you mention, however, the City of Alliance 
(the incorporated city or village nearest to the licensee) permits the 
granting of both “on sale” and “off sale” beer licenses, but does not 
permit “off sale” licensees to sell beer on Sunday. It is our view 
that, under Rule 13 above quoted, licensees outside of incorporated 
cities and villages must close at the same hour and may open at 
the same hour that holders of the same kind of license are required 
or permitted to close and open. If the holders of “off sale” licenses 
are not permitted to open on Sundays within the corporate limits 
of the nearest city or village, holders of “off sale” license may not 
open on Sunday outside the corporate limits. The fact that the 
period of closing is an entire day makes no difference. It is the 
hour of opening and closing which governs, and if the ordinance 
commands that the licensee close at midnight Saturday and may 
open at one a. m. the following Monday, this ordinance governs the 
territory surrounding the city or village. 


As to your second inquiry, it is answered by Section 53-134 and 
53-134.01, R. S. Supp. 1949, which are as follows: 


53-134. The local governing body of any city or village 
shall also have the following powers, functions, and duties with 
respect to licenses, other than licenses to manufacturers, dis- 
tributors, railroads, retailers to sell in the original package with- 
in corporate limits, beer retailers to sell by the drink without 
the corporate limits, and boats, as hereinbefore described: (1) 
To revoke for cause all retail licenses to sell alcoholic liquors 
issued to persons for premises within its jurisdiction, subject 
to the right of appeal to the commission; (2) to enter or to au- 
thorize any law enforcing officer to enter at any time upon any 
premises licensed hereunder to determine whether any of the 
provisions of this act or any rules or regulations adopted by it 
or by the commission have been or are being violated, and at 
such time to examine the premises of such licensee in connection 
therewith; (3) to receive a signed complaint from any citizen 
within its jurisdiction that any of the provisions of this act, 
or any rules or regulations adopted pursuant thereto, have 
been or are being violated and to act upon such complaints in 
the manner hereinafter provided; and (4) to receive retail license 
fees and pay the same forthwith, after applicant has been de- 
livered his retail license, to the city or village treasurer, as the 
case may be. 

53-134.01. As to beer retailers authorized to sell without 
the corporate limits of any city or village, the county board shall 
have all the powers possessed by a city or village as set forth in 
Section 53-134. 
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July 9, 1951 
SCHOOL RETIREMENT SYSTEM , 


Deposits in School Employees’ Savings Fund—Right of 
Members to Elect as to Amount 


REQUESTED BY: Glenn I. Anderson, Director of Retirement Sys- 
tems. 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 


QUESTION: Does the right of members of the School Retire- 
ment System to elect to deposit 5% of all com- 
pensation not exceeding $3600.00, provided in 
Section 79-1531, R. R. S. 1943, as amended by 
L. B. 134, 1951 Legislature, apply only to persons 
who are members when L. B. 134 goes into 
effect, or does it apply to all future as well as 
present members of the System? 


CONCLUSION: The right to elect is limited to persons who are 
members when the act becomes effective or who 
become members within sixty days thereafter. 


Section 79-1531, R. R. S. 1943, as amended by L. B. 134, enacted 
by the 1951 regular session of the Legislature, provides as follows: 


“Hach member of the retirement system shall be required to 
make a deposit in the School Employees’ Savings Fund equal to 
five per cent of all compensation not exceeding twenty-four 
hundred dollars per annum with the provision that he may 
within sixty days after the effective date of this act elect to 
deposit five per cent of all compensation not exceeding thirty- 
six hundred dollars of such member for service as a school em- 
ployee performed after becoming a member of the retirement 
system. All amounts deposited by or on behalf of any school 
employee shall be held for the benefit of the individual school 
employee in the School Employees’ Savings Fund and shall be 
credited to his account in this fund for the purpose of providing 
an annuity or other benefit as provided in sections 79-1501 to 
79-1553, except for the proportionate share of administration ex- 
pense that shall be deducted from each member’s account in the 
School Employees’ Savings Fund, at the beginning of each 
fiscal year.” 


The language of this statute appears to be perfectly clear that 
the election to make this increased deposit must be made within 
sixty days after the date the act becomes effective (August 27, 1951), 
which would necessarily limit the right to persons who are mem- 
bers at the time the act becomes effective and persons who become 
members within sixty days thereafter. 
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July 9, 1951 
NURSING HOMES 


Effect of L. B. 303, 1951 Session of Legislature—Transfer of Files 


REQUESTED BY: Dr. E. A. Rogers, Acting Director of Health, State 
Capitol, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 


QUESTIONS: 1. With reference to L. B. 303, 1951 Session of 
the Legislature, is it legal and proper that the 
transfer of all records pertaining to the licensing 
of nursing homes for the aged or infirm be 
transferred from the Department of Assistance 
to the Department of Health? 


2. With the transfer of responsibility under L. 
B. 303, is the transfer of such records mandatory? 


CONCLUSIONS: 1. Yes. 
Ler OES 


L. B. 3038, enacted by the 1951 regular session of the Legislature, 
amends Sections 68-509, 68-510, 68-511, 68-513 and 69-514, Reissue 
Revised Statutes of Nebraska, 1943, and, in effect, transfers authority 
to license and control homes for aged and infirm persons from the 
Board of Control to the Department of Health. Throughout these 
amended statutes, wherever the words “Board of Control’ appeared, 
they have been stricken out by L. B. 303, and the words “Depart- 
ment of Health” have been substituted. Under L. B. 303, all duties 
imposed on the Board of Control, relating to, and all authority to 
license, regulate and control, such homes has been transferred to the 
Department of Health. In short, the Legislature has simply trans- 
ferred all duties, powers and authority relating to these homes from 
one governmental agency to another. 


In order to perform the duties and exercise the powers thus 
transferred to the Board of Health in an efficient and intelligent 
manner, it would seem to us to be necessary that the records per- 
taining to these which are now in the custody of the Board of Con- 
trol should be transferred in their entirety to the Department of 
Health. While the law does not specifically state that this shall be 
done, we think it is a necessary inference from the transfer of 
authority provided for by the act, and an incident to the transfer 
of such authority. It is also our opinion that such transfer of the 
records is mandatory under this act. 
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July 10, 1951 


SCHOOL RETIREMENT SYSTEM 
Right of Retired Members to Increased Benefits Provided 


REQUESTED BY: 


OPINION BY: 


QUESTION: 


CONCLUSIONS: 


by L. B. 134, 1951 Legislature 


Glenn I. Anderson, Director of Retirement Sys- 
tems. 


Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 


Are the following classes of members of the 
School Retirement System entitled to the in- 
creased benefits provided by L. B. 134 enacted 
by the 1951 Legislature: 


a. Members who retired at age 65 and are now 
receiving retirement benefits? 


b. Members who retired because of disability and 
are now receiving retirement benefits? 


c. Members who are under 65 years of age but 
have retired because of 35 years service and are 
now receiving retirement benefits? 


d. Members who retired at age 65 but have since 
been re-employed in school service? 


e. Members who retired after 35 years service 
but who have since been re-employed before 
reaching age 65, and are now re-employed? 


f. Members who retired after 35 years of service 
but who have since been re-employed but after 
they reached the age of 65? 


g. Members who retired because of disability 
but who have since been re-employed before 
reaching age 65? 


h. Members who have retired because of dis- 
ability but have been re-employed after reaching 
age 65? 


i. Members who retired with 35 years of service 
or because of disability but who were later re- 
employed before age 65 and since re-employment 
have attained age 65? 


a. No. 


b. No. But if they re-enter school employment 
before reaching age 65 they will be entitled to 
such benefits as the law which is in effect on 
the date of their subsequent retirement may 
provide. 
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c. No. But if they re-enter school employment 
before reaching age 65 they will be entitled to 
such benefits as the law which is in effect on the 
date of their subsequent retirement may provide. 


d. No. 

e. Yes. 

f. No. 

g. Yes. 

h. No. 

i. Yes; provided they remain employed until L. 
B. 134 goes into effect. 


Section 79-1522, R. R. S. 1943, as amended by L. B. 134 enacted 
by the 1951 Session of the Legislature provides that, “upon retire- 
ment,” members of the School Retirment System shall receive an 
individual service annuity of $1.50 per month for each year of service, 
with a maximum annuity of $540.00. This act becomes effective on 
August 27, 1951. Prior to the enactment of L. B. 134, the law pro- 
vided an individual service annuity of $1.00 per month for each 
year of service with a maximum annuity of $360.00. 


You have listed a number of classses of persons who are, or 
will be, entitled to retirement benefits, with the request for our 
opinion as to which classes are entitled to the increased benefits 
provided by L. B. 134, and which are not. 


As we have stated in former opinions, we believe that the 
School Retirement Act contemplates that all school employees shall 
be retired at age sixty-five years, but provision is made for con- 
tinuing to employ members after reaching that age, but on a year 
to year basis. Members may also retire after thirty-five years of 
service as a school employee or for disability, regardless of their 
age. 


In the case of an employee who continues to be employed after 
reaching age sixty-five, we believe that he continues to be a mem- 
ber of the Retirement System until such time as he actually retires. 
If, however, he retires at age sixty-five and later re-enters school 
employment he cannot re-enter the Retirement System. It is true that 
he is not entitled to receive retirement benefits as long as he remains 
a school employee, but no further deductions can be made from 
his salary for retirement purposes and he is entitled to no increase 
in benefits. His status is fixed at the time of his retirement and 
is not altered by his re-employment, provided he is past sixty-five 
on the date his re-employment begins. 


On the other hand, if the employee retires before reaching age 
sixty-five, either because of disability or for thirty-five years service, 
and later becomes re-employed in school service before he has at- 
tained age sixty-five he thereby becomes reinstated as a member 
of the Retirement System and is entitled to any increased benefits 
which may be in effect on the date of his subsequent retirement. 
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To summarize: When a member retires at age sixty-five or 
later, his rights and obligations are fixed as of the date of his re- 
tirement and subsequent employment does not change them. The 
same is true of a member who retires before reaching age sixty-five 
if he does not become re-employed until after reaching age sixty- 
five. If, however, the member retires before age sixty-five but be- 
comes re-employed before reaching sixty-five years of age, he be- 
comes reinstated as a member of the Retirement System and his 
status as to benefits received will be determined by the law in 
force on the date that he retires. 


In the light of these observations, I shall answer your specific 
questions in the order in which they are stated: 


a. Members who retired at age sixty-five and are now re- 
ceiving benefits are entitled to no increase under L. B. 134. The 
law in force on the date of their retirement governs and their 
status is fixed as of that date. 


b. Members who retired because of disability and are now 
receiving retirement benefits, should receive no increase unless, 
before they reach age sixty-five, they become re-employed and 
reinstated as members of the System. On their subsequent re- 
tirement they will be entitled to the benefits which the law 
provides at that time. 


c. Members who are under sixty-five years of age but have 
retired because of thirty-five years service and are now receiving 
retirement benefits will get no increase in benefits unless they 
re-enter school service before reaching age sixty-five, in which 
case they will receive the benefits provided by the law in effect 
on the date they retire. 


d. Members who retired at age sixty-five but have since 
been re-employed in school service will receive no increase in 
benefits. Their status was fixed by the law in effect on the 
date they retired. 


e. Members who retired after thirty-five years service but 
who have since been re-employed before reaching age sixty- 
five, and are now re-employed will be entitled to the increased 
benefits, or whatever benefits the law provides on the date of 
their retirement. 


f. Members who retired after thirty-five years of service 
but who have since been re-employed, but after they reached 
the age of sixty-five, are not entitled to the increased benefits. 
Their status was fixed by the law in effect at the date of their 
retirement, they not having changed their status by becoming 
re-employed before reaching age sixty-five. 


g. Members who retired because of disability but who have 
since been re-employed before reaching age sixty-five are en- 
titled to the increased benefits if the law continues to so pro- 
vide at the time of their retirement. In short, they will be 
entitled to whatever benefits the law in effect on the date of 
their subsequent retirement provides. 
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h. Members who have retired because of disability but 
have been re-employed after reaching age sixty-five are en- 
titled only to such benefits as the law provided at the time of 
their first retirement. 


i. Members who have retired with thirty-five years of 
service or because of disability, but who were later re-employed 
before reaching age sixty-five and, since re-employment, have 
reached the age of sixty-five, are entitled to the increased bene- 
fits if they retire after L. B. 134 goes into effect, or to word 
it otherwise, they are entitled to whatever benefits are provided 
by the law which is in effect at the time of their subsequent 
retirement. 


July 11, 1951 
SCHOOLS 


Discontinuance of High School; Increase of Twelve-Mill Levy: 
Election of Officers at Special Meeting 


REQUESTED BY: John C. Gewacke, County Attorney, Geneva, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 


QUESTIONS: 1. Whether a county board of equalization may 
properly levy a tax of sufficient number of mills 
to raise the sum of money voted at an annual 
meeting of a school district in a case where the 
notice of the annual meeting provided that there 
would be submitted a proposition to change 
from Class II to Class I and a proposition to 
vote a sum of money which would require a levy 
in excess of twelve mills, the money proposition 
being first approved by the requisite statutory 
per cent of the votes cast and then the change 
of class being approved, and subsequently there 
was called, upon a statutory five-day notice, a 
special meeting at which officers for a Class I 
district were elected and the same money propo- 
sition was again approved, the notice for this 
meeting containing no mention of the money 
proposition? 


2. Whether the election of the officers at the 
special meeting may stand? 


CONCLUSIONS: 1. Yes. 
2. Yes. 


It is immaterial whether a district is a Class I or Class II district 
on the day of the annual meeting, for it is subject to the provisions 
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of Section 79-432, R. R. S. 1943 at any meeting, annual or special, 
where there is taken a vote upon the proposition of approving the 
raising of a sum of money by a levy which will exceed twelve mills. 
If the statutory notice was given, then the vote is valid and must 
be acted upon the county board of equalization which levies the 
taxes for school districts. Section 77-1601, R. R. S. 1943; McDonald 
v. County of Lincoln, 141 Neb. 741, 4 N. W. 2d 903. 


The election held on the money proposition at the special meet- 
ing was a nullity, since Section 79-432 forbids the making of a levy 
for the sum voted where the required notice is not given. Cf. Howard 
v. Jensen, 117 Neb. 102, 219 N. W. 811. Whether the district was 
a Class I or Class II at the close of the annual meeting is beside 
the point insofar as the levy of taxes for the district’s general school 
purposes is concerned. The only question with which the county 
board of equalization need be concerned is whether the property in 
the district is subject to the blanket mill levy tax and the full high 
school tuition levy. 


Section 79-701, R. R. S. 1943 provides for the shift from Class II 
to Class I status. The change in class was approved by the re- 
quisite per cent of the voters. The statute declares that thereupon 
the district became a Class I district. The basic question, therefore, 
is whether the failure to elect new officers at the meeting at which 
the change in class is approved prevents the district from functioning 
as a Class I district. 


s 


We think not. The intention of the Legislature is to provide 
for the change of class, and, as a consequence thereof, where the 
change is approved, to provide not necessarily for the removal from 
office of the persons who had been the duly elected officers of the dis- 
trict but rather to reduce from six to three the number of members of 
the board. 


The statute expressly provides that “after such change becomes 
effective, the district and its officers shall have the powers and be 
governed by the provisions of law applicable to Class I school dis- 
tricts.” A failure to elect a new president, secretary and treasurer 
does not leave the district without officers. The failure to elect 
their successors would not have prevented the old officers from 
holding over their terms. The terms of the various trustees would 
come to an end by operation of law on the second Monday in July, 
1951, but the respective officers, notwithstanding they were also 
trustees, would have held over, as officers not as trustees, until 
their successors were elected and qualified. Cf. Section 79-501, 
R. R. S. 1943 and State v. Weatherby, 17 Neb. 553, 23 N. W. 512. 
It follows, therefore, that the district at the close of its annual 
meeting had changed its class, would lose its board of trustees on 
July 9, 1951, but would retain its old officers. Thus the district at 
the close of its annual meeting was a fully organized Class I district, 
State v. Weatherby, and the property therein is subject not only 
to the levy which will produce the amount of money voted at the 
annual meeting but also to all levies of taxes applicable to Class I 
districts in the county. 


At the special meeting held subsequent to the annual meeting 
there was an election of a new set of officers in accordance with 
due notice given. Prior to the recodification of the school laws in 


—216— 


1949 there would have been no doubt whatsoever that this election 
would have been a nullity. State v. Cones, 15 Neb. 444, 19 N. W. 
682; State, ex rel. Reinhardt v. Talich, 112 Neb. 723, 201 N. W. 144. 
The recodification entailed an amendment of Section 79-301, R. S. 
1943, the following language being stricken therefrom “and all 
existing districts at their annual meetings shall elect by ballot from 
the qualifying voters of such district” the respective officers, with 
the result that the new Section 79-601, R. R. S. 1943 now dovetails 
with Sections 79-501 and 79-701 which latter section contemplates 
that the election of the new officers of a district changing from a 
Class JI to Class I will be held at the meeting, annual or special, 
at which the change of class is approved. 


The old board, the terms of office of its members expiring by 
operation of law on July 9, 1951, undoubtedly assumed that Section 
79-601 was applicable and could be invoked in the circumstances, 
and apparently called a special meeting to accomplish thereat what 
Section 79-701 directed should have been done, in this instance, at 
the annual meeting at which the change of class was approved. We 
eannot say that this special meeting was unnecessary nor that a 
court would upset this particular election in view of the fact that 
it was held, upon due and proper notice, prior to July 9, the second 
Monday in July which is the day new officers take notice, and like- 
wise prior to the first day of the new school year which is also the 
second Monday in July. Cf. Section 79-501, R. R. S. 1943 and Cruse 
v. State, 52 Neb. 831, 73 N. W. 212. 


July 11, 1951 
OLD AGE ASSISTANCE 
Rules and Regulations 
REQUESTED BY: Mrs. Harold Prince, Chairman, Board of Control. 


OPINION BY: Clarence S. Beck, Attorney General; Walter E. 
Nolte, Deputy Attorney General. 


QUESTION: Would a rule adopted by the Board of Control 
providing that employability of an old age as- 
sistance applicant shall be considered as a re- 
source, be valid? 


CONCLUSION: — Yes. 


Your inquiry calls into consideration the basis upon which Old 
Age Assistance payments are made in Nebraska. Section 68-202, 
R. R. S. 1950, provides for the payment of assistance to “every 
needy person” who meets certain qualifications set forth therein. 
Section 68-204, R. R. S. 1950, reads in part as follows: 


«* * * The amount of assistance which any person shall 
receive shall be determined with due regard to the income, 
resources, and maintenance available, his or her necessary ex- 
penditures, and the conditions existing in each case. * * *” 
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That section as well as Section 68-311, R. R. S. 1950, is the statutory 
enumeration of factors entering into the definition of the word 
“need.” 


The Board of Control is authorized by Section 68-324, R. R. S. 
1950, to make rules and regulations governing the administration 
of the assistance law, and these rules properly include the manner 
in which the various factors entering into the need of the individual 
or the amount of his payment shall be appraised. Under such rules 
the possession of assets and resuorces by the individual may validly 
be and has been limited. 


The possessions of resources by an indivdual is a definite factor 
in determining his need and by adoption of regulations we feel 
that employability could properly be considered as such resource. 
See Words and Phrases, Permanent Edition, Volume 28, page 303, 
and supplement; also Volume 37A, page 15. 


The Supreme Court of Missouri in a case, Moore v. State Social 
Security Commission, 122 S. W. 2d 391, defines in its syllabus the 
word “resources” as follows: 


“The word ‘resources’ has been defined as ‘money or any 
property that-can be converted into supplies; means of raising 
money or supplies; available means of capability of any kind’; 
the word ‘means,’ when used in reference to property, signifies 
‘estate; income, money; property; resources,’ and has been de- 
fined as ‘disposable resources’; and words ‘resources,’ ‘income’ 
and ‘means’ refer to property or capabilities of producing prop- 
erty and do not include gifts which may or may not be made 
at some future time.” (Emphasis supplied). 


We are advised from correspondence which you have submitted 
with your request that your Board is aware of the problems relating 
to proper appraisment of an applicant’s actual employability, and 
we therefore make no comment as to the feasibility of enforcing 
such a regulation. It is our opinion that if the regulation is adopted 
it could be sustained as a valid rule. 


July 11, 1951 
COUNTY BOARD 
Authority to Employ Community Nurse 


REQUESTED BY: Ray E. Sabata, County Attorney, David City, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Dean G. 
Kratz, Assistant Attorney General. 


QUESTION: Is the county board authorized to employ a 
community nurse and levy a tax for the purpose 
of paying the salary and expense of such nurse 
without first submitting the question to the 
people? 
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CONCLUSION: Yes. 


The above inquiry is provoked by a possible conflict in the 
provisions of Article 17, Chapter 71, Reissue of Revised Statutes for 
1943. Section 71-1701, R. R. S. 1943, provides that “any county by 
its board of supervisors or commissioners * * * shall have power 
to employ a visiting community nurse who shall do and perform 
such duties as such * * * county * * * by their officials and electors, 
shall prescribe and direct. The county * * * shall have the power 
to levy a tax, not exceeding one mill on the assessed valuation of 
the taxable property of such * * * county * * * for the purpose of 
paying the salary and expenses of such nurse.” Sec. 71-1702, R. 
R. S. 1948, provides for submission of the question of making a 
levy to provide for the salary and expenses of such nurse to the 
people on petition of twenty-five per cent of the electors of the 
county. 


Ostensibly these two sections might seem to conflict. Both 
sections, however, were in the same legislative bill (Laws 1917, p. 
514), and have remained unchanged since that date, except for 
reduction of the amount of maximum levy. It is inconceivable, in 
view of this history, that they should be read in conflict and the 
problem resolved by denying the effect of one of them. Rather they 
should be construed together and each given effect as the legislature 
most surely intended. Such a construction would allow that there 
are two different methods of hiring, and providing for, a community 
nurse, namely: (1) By vote of the board of supervisors or commis- 
sioners, financed by a tax levy of not to exceed one mill on the 
assessed valuation of the taxable property (71-1701); (2) By majority 
vote of the county electors at a regular or special election after the 
issue has been placed on the ballot by petition of twenty-five per 
cent of the county electors (71-1702). 


We are fortified in this conclusion by the following general rules 
of statutory construction: In construing a statute it will not be 
presumed that the Legislature intended any provision of any act 
to be without meaning. Ford v. State, 112 N. W. 606, 79 Neb. 309. 
Long continued practical construction of a statute by the officers 
charged with its enforcement is entitled to considerable weight in 
interpreting that law. In re Laub, 177 N. W. 749, 104 Neb. 402. 


July 12, 1951 
SCHOOL DISTRICT 
Requisites for Change in Territory 
REQUESTED BY: H. B. Long, County Attorney, Franklin, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Dean G. 
Kratz, Assistant Attorney General. 
QUESTION: Is it necessary, in order to have land attached to 


another adjoining school district, that all the 
petitioning landowners have children of school 
age residing thereon? 
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CONCLUSION: Yes. 
Section 79-403, R. R. S. 1943, says as follows: 


“Any freeholder or freeholders may file a petition with a 
board consisting of the county superintendent, county clerk, and 
county treasurer, asking to have any land described therein set 
off from the district in which it is situated and attached to some 
other district. The petition shall state the reasons for the pro- 
posed change and show: (1)that the land therein described is 
owned by the petitioner or petitioners; (2) that the land adjoins 
the district to which it is to be attached; (3) that the territory 
proposed to be attached has children of school age residing 
thereon with their parents or guardians; and (4) that they are 
each more than two miles from the schoolhouse in their own 
district, and at least one half mile nearer to the schoolhouse 
in the adjoining district, which distance shall be measured by 
the shortest route possible upon section lines or traveled roads 
open to the public. The petition shall be verified by the oath 
of the petitioner or petitioners. The board may thereupon 
change the boundaries of the districts so as to set off the land 
described in the petition and attach it to such adjoining district 
as is called for in the petition whenever they deem it just and 
proper and for the best interest of the petitioner or petitioners 
so to do.” 


Under the provisions of this statute a petition has been circulated 
which contains the signatures of some landowners who have no 
children of school age residing on their property. It is our considered 
opinion that the Legislature did not intend that these landowners be 
able to qualify for annexation to an adjoining school district. In 
reaching this determination we have examined carefully the history 
of the act, the accepted and customary operation of the act, and 
have applied the various tools of statutory construction allotted to 
us by the courts. 


The presence of your problem and a reading of division (3) 
of this act in conjunction with the whole statute illustrate a lack 
of clarity as to the meaning of that particular section which requires 
“that the territory proposed to be attached has children of school 
age residing thereon.” 


Fundamental to the law is the rule which allows the courts to 
construe an ambiguous statute. Cross v. Theobald, 280 N. W. 841, 135 
Neb. 199. In interpreting ambiguous statutes the courts are able to 
consider the consequences which might result from a certain con- 
struction of the statute. Howard v. Jensen, 219 N. W. 811, 117 Neb. 
102. In your instance to construe the act (79-403) so as to allow 
annexation when there is only one or two children of school age 
in a large territory composed of many different owners would re- 
sult in the following possible consequences: Those landowners re- 
siding on the boundary line, if only one of them possessed a school 
child, could move about from one district to the other in accordance 
with the most beneficent tax levy; or it might be possible for an 
entire district to become annexed to the adjoining district. The 
Legislature surely did not intend these absurd consequences. The 
courts are under a duty to construe statutes so as to avoid absurdity. 
In re Hapeman’s Estate, 167 N. W. 792, 102 Neb. 550. 
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Since the existence of this act (1909) it has been construed to 
include as eligible for annexation only those individual pieces of 
property containing children of school age. The Department of 
Public Instruction has adopted this construction and has issued ad- 
vice in conformance therewith. In Allen v. Morsman, 46 F. 2d 891, 
the court held that where a statute is ambiguous, departmental con- 
struction, though not controlling on the court, will nevertheless 
be given some weight. In re Laub, 177 N. W. 749, 104 Neb. 402, the 
court expressed the rule which allows long-continued practical con- 
struction of a statute by the officers charged by law with its en- 
forcement considerable weight in interpreting that law. 


In view of the accepted departmental interpretation of this act 
and the absurdity likely produced from the other possible con- 
struction we are constrained to advise that the Legislature intended 
all petitioning landowners have children of school age in order to 
have their land attached to an adjoining school district. 


July 12, 1951 
STATE GEOLOGIST 
Right to Assess Drilling Permit Fees—Prosecution of Violations 


REQUESTED BY: Eugene C. Reed, Associate State Geologist, The 
University of Nebraska, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 


QUESTIONS: 1. Can the State Geologist, under the provisions 
of L. B. 433, 1951 Legislature, assess a drilling 
permit fee to cover costs and expenses, and re- 
quire that this fee accompany the notification 
of intention to drill? 


2. Does L. B. 433 provide that the State Geologist 
may report violations of the law to the Attorney 
General for prosecution, and, if not, is such 
procedure understood? 


CONCLUSIONS: 1. The State Geologist may not assess a fee, as 
such, but he may, by regulation, duly adopted, 
require the notice of intent to drill to be ac- 
companied by a cash deposit or a bond, in such 
amount and under such conditions as he may 
deem necessary and proper. 


2. Violations of the law should be reported for 
prosecution either to the county attorney of the 
county in which the offense occurs or to the At- 
torney General. 


Section 57-215, R. S. Nebraska, 1943, as amended by L. B. 433, 


enacted by the 1951 Legislature, authorizes the State Geologist to 
adopt reasonable rules and regulations with reference to the drilling 
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and plugging of oil wells, including “(4) The furnishing of reason- 
able security conditioned upon the performance of the duty to plug 
each dry or abandoned well.” 


Subsection (6) of Section 57-215, requires that a notice of in- 
tention to drill be filed with the State Geologlist before any well for 
oil or gas is commenced. 


Section 57-216, R. S. Nebraska, 1943, as amended by L. B. 433, 
authorizes and directs the State Geologist “to assess against said 
lessee or operator the actual costs and expenses incurred herein, in 
the supervision of the abandonment of any well or wells * * * and 
may in his judgment require from such lessee or operator a cash 
deposit sufficient to cover such expenses, prior to the abandonment 
of such well or wells, or a bond in such amount and under such 
terms as he may require.” 


While the statute nowhere specifically provides for the assess- 
ment of a “fee” by the State Geologist, we are of the opinion that, 
by virtue of the provisions above mentioned, the State Geologist 
may, by regulation duly adopted, require every person, firm or 
corporation giving notice of an intention to drill a well, to accompany 
such notice with a cash deposit, or bond, in such amount as the 
State Geologist may deem sufficient, and under such terms as he 
may consider necessary and proper as a condition to the granting 
of permission to proceed to drill. 


Such regulation should be approved by the Attorney General 
and filed with the Secretary of State and otherwise comply with 
the requirements of Article 9, Chapter 84, Reissue Revised Statutes 
of Nebraska, 1943, governing rules of administrative agencies. 


Section 57-217, R. S. Nebraska, 1943, provides that anyone +ibled 
ing any of the provisions of Sections 57-213 to 57-217, shall be guilty 
of a misdemeanor and subject to a fine of not to exceed $500 or 
imprisonment in the county jail for not more than six months, or 
both fine and imprisonment. Violations should be reported for 
prosecution either to the county attorney of the county in which the 
offense occured, or to the Attorney General. 


July 13, 1951 
SCHOOLS 
Levy for New Buildings or Additions to Old Buildings 


REQUESTED BY: F. B. Decker, Superintendent of Public Instruc- 
tion, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Dean G. 
Kratz, Assistant Attorney General. 


QUESTIONS: 1. May a board of education of a Class III dis- 
' trict, solely on its own authority, vote a special 
levy for sites and/or new buildings and additions 

to old buildings? 
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2. May similar levies be set up under capital 
outlay in the general fund of the district? 


CONCLUSIONS: 1. No. 
2. No. 


The above inquiries may be resolved by reference to Section 
79-422, R. R. S. 1943, which says: 


“Whenever it shall be deemed necessary (1) to erect a school- 
house or school buildings, or an addition or additions and im- 
provements to any existing schoolhouse, or (2) to purchase equip- 
ment for such schoolhouse or school buildings, in any school 
district in this state, the school board or board of education may, 
and upon petition of not less than one-fourth of the legal voters 
of said school district shall, submit to the people of said school 
district at the next general election or special election a propo- 
sition to vote a special annual tax for that purpose of not to 
exceed five mills on the dollar of actual value of all the taxable 
property in said district for a term of not to exceed ten years. 
Such special tax may be voted at any annual or special meeting 
of the district by fifty-five per cent of the legal voters attending 
such meeting.” 


Hence, in order to build a new schoolhouse or erect an addition 
to the schoolhouse it would be necessary to secure a majority vote 
at the next general or special election. See Report of Attorney 
General, 1949-1950, p. 838. 


The above quoted statute applies to all schools and as there is 
nothing in that section directed specifically to Class III districts 
which relates to the procedures of erecting or improving a school- 
house, and inasmuch as there is nothing contained in the rest of 
the statutes which would contradict or modify the procedures of 
Section 79-422, we find the statute completely applicable and capable 
of furnishing an adequate and lucid answer. In view of the clarity 
of this statute and the absence of any act which would grant ex- 
plicit authority for the board of education to vote a levy for new 
buildings or additions we are of the opinion that it cannot be done. 


Your inouiry doubtless was provoked by the provisions of 
Section 79-810, R. R. S. 1943. This statute. applicable to Class IIT 
districts only, requires the board of education to report the entire 
revenue raised by taxation and other sources and present an estimate 
of the funds required in the ensuing year for various functions. 
such as: “(3) the amount of funds required for the erection of school 
buildings.” That this general statute, in light of the specific one 
previously discussed, would allow the board of directors to vote a 
levy for new buildings is beyond the realm of legal conception. The 
Nebraska court long ago adopted the fundamental rule which de- 
termines that where there is a conflict between a general and a 
specific statute, the specific statute prevails. State v. Penrod, 102 
Neb. 734, 169 N. W. 266. Also applicable, inasmuch as Section 
79-810 was enacted in 1881 in virtually the same form in which it 
now exists, and Section 79-422 was enacted in 1935, is the rule 
which allows the later act to control in case of conflicting statutes. 
Ryan v. State, 5 Neb. 276. 
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If it should be considered then that Section 79-422 and a portion 
of Section 79-810 are in conflict, Section 79-422 will prevail. It is 
possible, however, to construe the acts together and properly har- 
monize them by allowing the board of education, under the provisions 
of Section 79-810, to submit their estimate of the ‘amount of funds 
required for the erection of school buildings” only when such funds 
have been authorized by levy under the provisions of Section 79- 
422. Under any circumstance the statutes do not allow the board of 
education, solely on its own authority, the right to vote a levy for 
new school buildings, sites, or additions. 


In answering your second question we are also unable to find 
any statutory authority which would allow a special levy for school 
buildings or additions to come out of the general fund, and we 
therefore must conclude that new schoolhouses or additions thereto 
can only be erected through compliance with the requirements of 
Section 79-422, supra. The Legislature intended that the people 
who pay for and use the schoolhouse have a prominent voice in 
determining whether it is to be erected. To provide otherwise would 
perhaps deny to them a constitutional right. 


The first two inquiries being answered in the negative, it is 
now unnecessary to discuss the third. 


July 13, 1951 
. FIRE PROTECTION DISTRICTS (RURAL) OFFICERS 
Reimbursement of Expenses 


REQUESTED BY: Robert J. Bulger, County Attorney, Bridgeport, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 


QUESTION: May officers for rural fire districts be reim- 
bursed for their necessary expenses in performing 
their duties, such as mileage, postage, telephone, 
etc.? 


CONCLUSION: Mileage may not be paid to such officers in the 
absence of statutory authority for such payments, 
but where officers are authorized by the board 
of directors of the district to incur certain neces- 
sary expenses on behalf of the district, they may 
be reimbursed for actual moneys so expended. 


Section 35-506, R. S. Supp. 1949, contains the provision that “all 
officers shall serve without pay.” I find nothing in the statute 
which authorizes the granting of mileage to such officers. 


The courts do not seem to be in agreement as to whether mileage 
is a part of the compensation of a public officer. See Taxpayers’ 
League v. McPherson, (Wyo.) 106 A. L. R. 767, and annotation there- 
to beginning on page 779. 
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“ 


In the absence of specific statutory authority, I am of the opinion 
that mileage should not be allowed to officers of rural fire districts. 


However, it is my opinion, that where an officer of the district 
is authorized by the board of directors to expend money for any 
necessary and proper purpose in connection with the affairs of 
the district, such officer is entitled to reimbursement for such moneys 
as are actually expended by him pursuant to such authority. 


July 14, 1951 
COUNTY SUPERINTENDENT 


Authority to Purchase Filmstrips and Bound Volumes 
of the School Laws 


REQUESTED BY: Roy I. Anderson, County Attorney, Blair, Nebras- 
ka. 


OPINION BY: Clarence S. Beck, Attorney General; Dean G. 
Kratz, Assistant Attorney General. 


QUESTIONS: 1. Assuming filmstrips to have educational 
value, is it within the power of the county super- 
intendent of schools to furnish them for the use 
of the various schools of the county? 


2. Has the county superintendent the authority 
to purchase bound volumes of the school laws of 
Nebraska for distribution to the teachers and 
board members of the county? 


CONCLUSIONS: 1. Yes. 
2. Yes, 


(1) In the first instance, you desire our opinion as to the au- 
thority of the county superintendent to furnish filmstrips for ex- 
hibition in the county schools, where the filmstrips are admittedly 
of educational value. We are of the opinion that the county super- 
intendent has such authority. ; 


The general duties of a county superintendent are enumerated in 
Section 79-312, R. R. S. 1943. The duties therein imposed upon him 
seem to indicate that, in addition to his general supervisory powers, 
his duties (and hence his statutory authority) to make purchases 
extend to the purchase of “all supplies required for the operation of 
his office,” although those purchases must be made from funds 
allotted to him in the county budget. It has been the custom of the 
counties to grant this authority to the county superintendent and resort 
may properly be had to custom to ascertain the meaning of an ambig- 
uous statute. (Maillard et al. v. Lawrence, 16 How (U. S.) 251, 14 L. 
Ed. 926, and annotation; 50 Am. Jur., Sec. 297, P. 278.) In the light 
of this custom, and viewing this statute empowering him to make 
purchases for the operation of his office as including the purchase of 
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film-strips for use in the schools (on the theory that they are essential 
to the operation of his office), we are of the opinion the purchase of 
those film-strips is within the general authority of the county super- 
intendent. 


(2) Similarly, we are of the opinion that the county superinten- 
dent may purchase (within the funds allotted by his budget) bound 
volumes of the school laws for distribution to the teachers and county 
board members. Under Section 79-312 (3), R. R. S. 1943, the county 
superintendent must: 


“(4) Promote by public lectures and teachers” institutes, 
and by such other means as he may devise, the improvement of 
the schools in his county, and the elevation of the character and 
qualifications of the teachers thereof.” 


We think this section of sufficient breadth to admit of the conclu- 
sion that the superintendent, being obligated to improve the schools, 
has the necessary authority to do so by the purchase of school laws, 
in order to secure compliance therewith and enhance the general 
knowledge. We follow (in this regard) an administrative view of 
long standing, in that State Superintendent of Public Instruction has 
frequently ruled that the county superintendent is properly the one 
be agg these copies. (Consult: In re Laub, 104 Neb. 402, 177 

. W. 749.) 


July 16, 1951 
CITIES 
Changing From One Class to Another 


REQUESTED BY: John H. Keriakedes, County Attorney, Hay 
Springs, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: Where a village has, by virtue of necessary in- 
crease in population, been converted to a city of 
the second class, but has elected village trustees 
instead of city councilmen, does the village board 
carry over until the next annual election or should 
a special eletcion be held? 


CONCLUSION: The village board will carry over. 
Section 17-101, R. S. 1943, says as follows: 
“All cities, towns, and villages containing more than one 
thousand and not more than five thousand inhabitants shall be 
cities of the second class and be governed by the provisions of 


Sections 17-101 to 17-153, unless they adopt a village government 
as provided in Sections 17-306 to 17-309.” 
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In State v. Northup, 79 Neb. 822, 113 N. W. 540, the Nebraska 
court determined that a village in this state containing the population 
required by the statute becomes a city of the second class without any 
action being taken on the part of the municipality. State v. Holden, 
19 Neb. 249, 27 N. W. 120, State v. Babcock, 25 Neb. 709, 41 N. W. 654, 
and State v. Palmer, 10 Neb. 203, 4 N. W. 965, indicate that villages 
possessing more than one thousand inhabitants become cities of the 
second class by virtue of the statute alone and that any implementing 
procedure, such as required by statute in cities of the first class (16- 
102, R. S. 1943), is wholly unnecessary. Simply stated, a village becomes 
a second class city when its population increases beyond one thousand. 
The difficulties incident to a proper and accepted population deter- 
mination are easily seen, but they are not likely to bother us here 
inasmuch as the official 1950 census has set the population of Hay 
Springs at one thousand and eighty-five. Hay Springs thus became 
a second class city at a date considerably prior to the annual city 
election. In Osborn v. Village of Oakland, 49 Neb. 340, 68 N. W. 506, 
the court said: 


“By the foregoing provisions each village in this state con- 
taining the population required by statute is a city of the second 
class without any action on the part of the municipality, and it is 
the duty of the board of trustees to divide the territory embraced 
therein into not less than two wards, and call an election at the 
proper time for the election of city ofifcers.” 


™ your situation the above mentioned duty was not observed, for 
the reason, perhaps, that Section 17-307, R. S. 1943, provides a method 
of retaining village government despite the increased population. It 
says: 


“Whenever any village shall attain a population exceeding 
one thousand inhabitants and one-fourth of the legal voters there- 
in shall petition the board of trustees of such village, the board of 
trustees shall cause to be published for at least thirty days a 
notice stating that the question of retaining a village form of 
government will be submitted at the next annual election. There- 
upon there shall be submitted by the board of trustees at such 
next annual election the question of retaining a village form of 
government. The form of the ballot at such eletcion shall be 
‘For retention of village government,’ and ‘Against retention of 
village government.’ If the majority of the votes cast are for 
retention of village government, then such village shall remain a 
village and be governed under the provisions of the law relating 
to villages, unless it shall, at some future annual election, adopt 
a city government in the manner provided herein for the adop- 

- tion of a village government.” 


Under this statute, the citizenry of Hay Springs filed the proper 
petition and the issue of retention of village government was submitted 
to the town voters along with the candidates for village trustee. The 
result was that the people at the same time elected two village trustees 
and voted to abolish the village form of government. Your particular 
situation could doubtless have been avoided had the village board 
acted properly under the provisions of Section 17-104, R. S. 1943 and 
State v. Northup, supra. Such proper procedure by the village board, 
however, does not, under the operation of 17-307, supra, guarantee a 
congruous eletcion result, for it is possible to properly convert to the 
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city government system and elect the necessary city councilmen yet 
have the people vote to retain the village form of government. 


You inquire as to the possibility of resolving this situation by 
means of a special election. We are unable to advise the use of this 
method inasmuch as the statutes relating to villages and cities of the 
second class contain nowhere any provision which would, either im- 
plicitly or explicitly, allow the conducting of a special election. The 
courts have said: 


“The right to hold an election cannot exist or be exercised 
without an express grant of the power to do so by the legislature.” 
People v. Palmer, 91 Mich. 283, 51 N. W. 999; Sempliner v. Fitz- 
gerald, 300 Mich. 537, 2 N. W. 2d 494. 


“An election to be valid must be authorized by statute.” 
State v. Kinzer, 20 Neb. 174. 


Those candidates, including the two ultimately elected, who filed 
for the office of village trustee were running for an office which did 
not exist. The existing officers were those of city councilmen. Clearly 
if a person is elected to an office which does not exist that portion of 
the election is void. Howard v. Holm, 296 N. W. 30, (Minn.); Opinion 
of the Judges, 7 Mass. 525. Thus the newly elected trustees cannot 
hold office and without provision for special election you cannot im- 
mediately elect city councilmen. The only solution would be to allow 
the former village trustees to hold over until the next annual election. 
As basis for this solution we furnish the cases of State v. Kinzer, supra, 
and State v. Musselman, 20 Neb. 174. These cases are virtually iden- 
tical and arose out of the following facts: In 1883 Richardson County 
adopted, by ballot, the township form of county government. Town- 
ship officers (board of supervisors), however, were not elected at that 
time and the county evidently continued to operate under the super- 
vision of county commissioners. In 1884 the question of discontinuing 
the township form of county government was submitted to the people 
and passed. 


The curt declared the 1884 election a nullity and held that town- 
ship organization was now in force in Richardson County, which pre- 
cipitated the question as to when the township officers would super- 
sede the county commisisoners. The court said: 


“In case of the failure to organize under the township organ- 
ization law at either of the times stated, there is no provision 
that township organization shall thereupon lapse, or be affected 
in any manner, except that the county commissioners shall con- 
tinue to exercise their duties until the organization of the board 
of supervisors. The board of commissioners of Richardson 
county, therefore, is the legal tribunal for the transaction of the 
county business of said county, and will continue to be such until 
superseded by a board of supervisors. As such supervisors may 
be elected at the general election in November next, and the relief 
which the plaintiffs seek be obtained by such election, we will 
make no order in the premises.” 


It would follow then in our case that the board of trustees should 
continue to exercise their duties until the organization of a city 
council which, in the absence of any provision for a special election, 
can only be effected at the next general election. 
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July 18, 1951 


COOPERATIVE CREDIT ASSOCIATIONS 


Limitation on Expenditures 


REQUESTED BY: Mr. J. F. McLain, Director of Banking, State 


OPINION BY: 


QUESTIONS: 


CONCLUSIONS: 


Capitol Building, Lincoln, Nebraska. 


Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 


(For factual background see analysis). 


1. Are these operating deficits in violation of 
statute? 


2. Is the guaranty fund created only for the pur- 
pose of absorbing losses in the assets of the 
association? 


3. Can operating losses be absorbed by charging 
them to the guaranty fund, or in other words, 
using a part of the guaranty fund to absorb these 
operating losses? 


4. If the answer is “No” to the preceding Ques- 
tion No. 3, then is it the duty of the department 
to order the guaranty fund reimbursed for these 
illegal charges to said fund of operating Icsses 
for the years 1949 and 1950? 


5. Is an association barred from paying any ex- 
penses whatsoever as long as the operating ex- 
pense exceeds the operating income during any 
part of a fiscal year? 


6. Can-the operating losses be absorbed by an 
absolute voluntary contribution by the stock- 
holders which contribution would be paid into 
the gross income for the fiscal year? 


7. If the answer is “Yes” to the preceding Ques- 
tion No. 6, is the department justified in permit- 
ting the association to continue to the end of the 
current fiscal year to determine how much con- 
tribution is necessary. As we have pointed out, 
the current deficit in earnings so far this year, 
is approximately $1,000.00. Is it the duty of the 
department to require that this deficit in earnings, 
so far during the current fiscal year, be restored 
from by contributions from the stockholders? 


1. Yes. 
2. Yes. 
3. No. 
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4. The charges made against the guaranty fund 
for payment of operating expenses were unlawful, 
and there is, therefore, a deficit in said fund to the 
extent of such charges. 


5. The association can only pay expenses in the 
amount of the gross income during any fiscal year. 


6. Yes, if such payments are voluntarily made 
and are an absolute gift. 


7. No, such contributions must be actually made 
before the association may oblige itself for pay- 
ment, and the department cannot make any law- 
ful assessments upon the stockholders. 


Your letter states that your inquiry based upon the following 
factual background: 


“This Association experienced losses in assets which were 
required to be charged out in excess of $50,000.00. The Associa- 
tion had an insufficient amount in its Guaranty Fund to absorb 
these losses in assets. Certain directors contributed to the Guar- 
anty Fund, upon two different occasions, a total amount of 
$25,000.00 under an agreement that if any recovery was had upon 
a suit against the Bonding Company that they would first be 
reimbursed for the amount of their contributions from the recov- 
ery of such litigation If no recovery was made from the Bond- 
ing Company, then the amount they contributed was a voluntary 
contribution to the Association to pay losses in worthless assets. 


“* * * The Association had an operating deficit in the year 
1949 of $759.99. The Association had a deficit in its operations for 
the year 1950 of $2,326.07. These deficits in operations for those 
two years have been taken up by charging the same to the 
Guaranty Fund of the Association. In other words, the officials 
of the Association have taken from the Guaranty Fund in excess 
of $3,000.00 to absorb the operating losses for these two fiscal 
years.” 


Your inquiry requires an analysis of Sections 21-1320 and 21-1321, 
R. S. 1948, which provide as follows: 


Section 21-1320. “Every association shall create a guaranty 
fund, to be held as a reserve to meet contingencies and losses dur- 
ing the life of the association. All fees and fines shall, after the 
payment of organization expenses, be added at once to the guar- 
anty fund. At least twenty-five per cent of the net earnings 
shall be set aside to this fund at the close of each fiscal year 
until the fund shall equal the amount of outstanding capital stock. 
Upon the recommendation of the board of directors, the members 
of the association, at the annual meeting, may increase or, if the 
guaranty fund equals or exceeds the amount of the outstanding 
capital stock, may decrease the proportion of net earnings to be 
thus set aside.” 


Section 21-1321. “At the end of any fiscal year, the associa- 
tion may declare a dividend from the income remaining after the 
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deduction of all expenses, losses and interest paid or accrued, and 
the amount required to be set aside to the guaranty fund. Such 
divident shall not exceed the rate of interest charged on the major 
part of the money lent during the year. The expenditures of the 
association during the first year of its existence from the date of 
the approval of articles shall not exceed an amount equal to the 
amount of its invested share capital. The association shall not 
pay or become liable to pay, either directly or indirectly, any 
promotional expenses in excess of twenty-five dollars and no con- 
tract or agreement, providing for any expenditures of any nature, 
shall be made at any time for a longer period than one year. 
After the expiration of one calendar year from the date its articles 
are approved by the Department of Banking, it shall not pay or 
become liable to pay, either directly or indirectly, for salaries, fees 
or other compensation to its officers, attorneys, agents or em- 
ployees, or for rent, advertising, printing, stationery, supplies, 
auditing and all other operating and other expenses, sums of 
money, the aggregate of which shall exceed the gross earnings 
for the fiscal year. Any contract made in violation of the provi- 
sions of this section shall be void.” 


These statutory provisions require each association to create a 
guaranty fund to which must be credited at least twenty-five per cent 
of the net earnings of the asosciation for each fiscal year until the fund 
shall equal the amount of outstanding capital stock. The purpose of 
this guaranty fund is to meet contingencies and losses of assets during 
the life of the association, but no part of this fund may be used to pay 
the salaries, fees or other compensation to its officers, attorneys, agents 
or employees, or for rent, advertising, printing, stationery, supplies, 
auditing or any other operating or other expenses, but such expenses 
must be kept within the gross earnings of the association for the fiscal 
year. 


It is clear that the Legislature intended that a cooperative credit 
association must be self-sustaining for each fiscal year and under no 
circumstances should such asosciation be permitted to obligate itself 
for payment of any expenses in excess of the gross earnings for such 
year. The statute expressly provides that any contract for payments 
in excess of the gross earning “shall be void’. This would include 
any contract for payment of rent, salaries, attorneys’ fees or any other 
expenses. The theory of the law is that a cooperative credit associa- 
tion shall never operate at a deficit. 


We do not doubt but that any stockholder or other individual 
may make contributions to pay the expenses of operation of coopera- 
tive credit assciations, but no lawful assessment may be made for such 
purpose by the asosciation upon its stockholders, and such contribution 
must be entirely voluntary. Neither can the Department of Banking 
make an asssessment upon the stockholders. Also, no agreement may 
be made by the association to repay such contribution from future 
earnings of the association. Such contributions should not be con- 
sidered a part of the guaranty fund since they are being used for 
a purpose other than that for which the guaranty fund was created, 
but must be considered as earnings from which the expenses may law- 
fully be paid. 


By this we do not mean to imply that a cooperative credit asso- 
ciation may operate at a deficit in reliance upon voluntary contribu- 
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tions being made, but the contributions must actually be made before 
the indebtedness may be incurred. 


From this analysis it seems apparent that the asosciation under 
consideration has violated the law during the fiscal years 1949 and 
1950 by making expenditures in excess of its gross earnings and also 
by using monies from the guaranty fund to pay operating expenses. It 
also appears that this association is now violating the law by operating 
at a deficit. 


Your duty in this matter is set forth in Section 21-1330, which 
provides in part as follows: 


“* * * Tf it shall appear, from an examination of reports or 
otherwise, that an association is insolvent, has violated any of 
the provisions of this act or other law of the state or that it is 
conducting its business in an unsafe manner, the Department of 
Banking may, in the same manner as is authorized by law with 
reference to commercial banks, take possession of the property and 
business of such association and retain possession thereof until 
such time as it either determines to permit it to resume business 
or to order its dissolution. In the event the Department of Bank- 
ing shall order its dissolution, such association shall be liquidated 
in receivership proceedings in the same manner and, as nearly as 
may be, in conformity with the laws governing the liquidation of 
commercial state banks. The Department of Banking may, in its 
discretion, order the association to discontinue any illegal or un- 
safe practices and grant such association not to exceed sixty days 
within which to comply with such order. The Department of 
Banking shall be empowered to make rules and regulations, not 
inconsistent with law, to insure that the affairs of such associations 
are conducted in such a manner as to prevent illegal or unsafe 
practices and to promote the interests of the public.” 


July 19, 1951 
TAXATION 
Foreign Fire Insurance Companies 


REQUESTED BY: Bernard R. Stone, Director, Department of In- 
surance. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 


QUESTION: Is a foreign fire insurance company which is 
authorized to do business under subsections (1) 
and (12) of Section 44-201, R. S. 1948, required to 
pay taxes under Section 77-901, R. R. S. 1943, upon 
gross premiums received for automobile indem- 
nity insurance? 


CONCLUSION: No, such premiums are taxable under Section 
77-903, R. R. S. 1943. 


—232— 


Section 77-901, R. R. S. 1943, provides in part: 


“Each and every fire insurance company, organized under the 
laws of any other state or country and transacting business in this 
state, shall be taxed in the county, town, city, village and school 
district where the agent conducts the business upon the gross 
amount of premiums, less only return premiums and dividends 
paid policyholders, received by it for insurance written upon 
property within the state during the preceding year. * * *” 


Couch in his Cyclopedia of Insurance Law, Volume I, Section 7, 
makes the following statement with reference to this type of question: 


“A guaranty or indemnity policy does not constitute insur- 
ance authorized by statute upon automobiles, whether stationary 
or being operated under their own power, against any hazard; 
nor is it insurance upon property, where the indemnity provided is 
against loss or expense resulting from claims upon the assured for 
damages by reason of the ownership, maintenance, manipulation, 
or use of any automobile, on account of injury to or death of 
persons resulting from accident, or on account of damage to or 
destruction of property, with certain exceptions, said provisions 
being connected with an agreement to defend suits, pay costs, 
and reimburse insured for the expense of providing medical aid 
for immediate relief when imperative in case of accident.” 


Also the Supreme Court of Michigan in American Automobile 
Insurance Company v. Palmer, 140 N. W. 557, states: 


“We think it a strained construction of language to say that a 
contract of this sort is simply the placing of insurance on an auto- 
mobile. The liability thus created is not limited by the value of 
the automobile. Instead of being property insurance, it makes a 
contract of an entirely different character from that authorized 
by the amendment.” 


Since such insurance is not insurance upon property, the prem- 
iums are not taxable under Section 77-901, R. R. S. 1943, but are 


taxable under Section 77-903, R. R. S. 1943. The opinion given you 
under date of April 24, 1942, is therefore modified to this extent. 


July 20, 1951 
TAXATION 


Exemption of Legion-Owned Recreational Property Therefrom 
When Used by School 


REQUESTED BY: Joseph Ach, County Attorney, Saline County 
Friend, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General: Dean G. 
Kratz, Assistant Attorney General. 


‘ 
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QUESTION: Is property which is owned by the American 
Legion, and used by them for recreational and 
sporting events, for some of which admission 
is charged, exempt from taxation under Section 
77-202, R. R. S. 1943, by reason of its occasional 
use by the public schools? 


CONCLUSION: No. 


In the situation presented to this office, the Louis-Milan Post 
No. 101 is the owner of a tract of property adjoining the City of 
Wilber. The Legion uses that property for recreational purposes, 
and sponsors ball games for which admission is charged. The Legion 
also allows the school to use the property for recreational purposes, 
and charges nothing for that use except when the lights are used 
in the evening, in which case the Legion recoups the expense of the 
lighting. Under these facts, the Legion has asked for a declaration 
of tax exemption by reason of Section 77-202, R. R. S. 1943. 


The statute in question (77-202, R. R. S. 1943), provides an 
exemption from taxation for property “* * * owned and used ex- 
clusively for educational, religious, charitable or cemetery purposes, 
when such property is not owned or used for financial gain or profit 
to either the owner or user * * *.” This section implements the pro- 
visions of the Constitution of Nebraska, Article VIII, Section 2. 


While we think this statute plain and unambiguous on its face, 
it may be of value to briefly note its history in order to fathom its 
true content. 


The constitutional provision creating the exemption originally 
provided that the exemption was to run to all land used exclusively 
for school purposes. This section was amended by the Constitution 
in 1920. The originally implementing statute was adopted in 1903 
(Laws, 1908, c. 73, section 13, p. 390) but was amended in 1921 to 
conform to the new language of the Constitution. (Laws 1921, 
ce. 133, Art. II, sec. 2, p. 547). A series of cases decided prior to the 
amendment of the Constitution and the statute construed the pro- 
vision as requiring only exclusive use of the property to exempt 
it from taxation. (Scott v. Society of Russian Israelites, 59 Neb. 
571, 81 N. W. 624; St. Elizabeth Hospital v. Lancaster County, 109 
Neb. 104, 189 N. W. 981; Central Union Conference Association v. 
Lancaster County, 109 Neb. 106, 189 N. W. 982.) In view of the 
altered language, we think the cited cases no longer controlling, on 
this point. 


Viewing this section in light of its legislative history, we are of 
the opinion that the phrase “owned and used exclusively” means 
precisely what it says: that the property must be devoted exclusively 
to school purposes. Thus, if the Legion-owned Blackacre, there must 
be a showing that they own it for the sole and exclusive purpose of 
benefiting the schools, and that Blackacre is used exclusively for 
the benefit of the schools. 


In the instant case, the facts show that the land is not devoted 
exclusively to school use; nor is it owned strictly for the benefit 
and use of the schools. The further fact that the Legion charges 
admission when they use it for their own purposes is an additional 
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factor to be considered. We are of the opinion that (a) the land 

in question is not owned and used exclusively for the schools, in- 

asmuch as the Legion admittedly used the land itself, and (b) con- 

eh eeeroverty is not exempt from taxation under Section 
1 


July 24, 1951 
SALARIES 
County Superintendent—Increase During Term 


REQUESTED BY: F. B. Decker, Superintendent of Public Instruc- 
tion. 


OPINION BY: Clarence S. Beck, Attorney General; Robert A. 
Nelson, Assistant Attorney General 


QUESTIONS: 1. Are the county superintendents now in office 
entitled to the new minimum salaries set forth 
in L. B. 263? 


2. Do the county boards have authority, at this 
time, to increase the salaries of the present county 
superintendents to any amount over and above 
the minimum as set forth in said act? 


3. If the answer to Question 1 is in the affirma- 
tive, would the county board have authority to 
increase the salary of the county superintendent 
a year from now, or two years from now? 


CONCLUSIONS: 1. Yes. 
2. Yes. 


3. The salary may be increased for the years 
1952, 1953 and 1954. Thereafter the salary fixed 
by the county board as provided by Section 10 
of L. B. 263 becomes the salary for the entire 
term. 


The first point to consider in answering your inquiry is whether 
or not the constitutional restriction contained in Section 19, Article 
III of the State Constitution, prohibits an increase in salary of a 
county superintendent during the term of office. This section which 
ins amendment to the Constitution, adopted in 1920, provides as 
follows: 


“The Legislature shall never grant any extra compensation 
to any public officer, agent or servant after the services have 
been rendered nor to any contractor after the contract has been 
entered into nor shall the compensation of any public officer, 
including any officer whose compensation is fixed by the Legis- 
lature subsequent to the adoption hereof be increased or dimin- 
ished during his term of office. (Amended, 1920.)” 
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That this prohibition extends to county officers is settled beyond 
dispute, the latest expression of our court being in Ramsey v. Gage 
County, 153 Neb. 24, 43 N. W. 593. However, this provision does 
not prevent a change in salary of a public officer during the term 
of office unless the salary is “fixed by the Legislature” subsequent 
to the adoption of the constitutional amendment. State ex rel. John- 
son v. Marsh, 149 Neb. 1, 29 N. W. 2d 799. 


The present term of county superintendents commenced on the 
first Thursday after the first Tuesday in January, 1951. At that 
time the salaries of county superintendents were determined by 
Section 23-1102 to 23-1110, inclusive R. S. 1943, as amended by L. 
B. 458, 1947 Session, Nebraska State Legislature and L. B. 292 and 
146, 1949 Session. The salaries were not established by these statutes, 
but a minimum was provided for each class of counties. By these 
provisions the Legislature had not “fixed” the salaries of the county 
superintendents within the meaning of Section 19, Article III of 
the Constitution, and said section does not therefore prohibit chang- 
ing such salaries during the term. : 


The 1949 Legislature through L. B. 292 and L. B. 146 again 
amended Sections 23-1102 to 23-1110, inclusive, so as to increase 
the salaries of certain county officers and also increase the minimum 
salaries for county superintendents. These acts both provided that 
the law should be interpreted so as to give effect to “such increased 
salaries as soon as such increases may become operative under the 
Constitution of the State of Nebraska.” The minimum salaries for 
county superintendents established by these acts therefore became 
effective during the term. See Report of Attorney General, 1943-1944, 
page 121. 


Prior to 1943 the statute relating to county superintendents’ sal- 
aries was Section 33-130, R. S. Supp. 1941, which required the county 
board to determine annually the salary of the county superintendent 
and fixed a minimum salary for each class of counties based upon 
the school population of the county. This provision for an annual 
determination of the county superintendents’ salary was an express 
macileag requirement since 1881. Nebraska Sesssion Laws, 1881, 
page 358. 


The 1943 Legislature enacted L. B. 420 (Sections 23-1101 to 
23-1113, inclusive, R. S. 1943) which expressly repealed Section 33- 
130, R. S. Supp. 1941, and set up a classification of counties of the 
state according to population and fixed or provided for salaries of 
all county officers and their deputies, including county superin- 
tendents. This act did not fix the salaries of county superintendents, 
except in class 4a counties (Section 23-1106, R. S. 1943) they provided 
a minimum annual salary for each class. 


Also L. B. 420 did not provide who should determine the salary 
of the county superintendents. This office held, however, that the 
several county boards had the authority to fix such salaries. Report 
of Attorney General, 1943-1944, supra. 


Neither the 1943 act nor any of the amendments thereto ex- 
pressly required that the salary of the county superintendent be 
determined annually. However, the salary is “an annual salary” 
to be paid monthly, and it is our opinion that it may be changed 
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by the county board from year to year so long as it remains at or 
above the minimum required by law. 


L. B. 263 of the 1951 Session of the Nebraska State Legislature 
again increases the minimum salaries for county superintendents 
in the various classes of counties but does not “fix” such salaries. 
Section 11 of the act provides that it shall be interpreted so as to 
give effect to such increases as soon as they may become operative 
under the Constitution of the State of Nebraska. These minimum 
salaries were therefore applicable as soon as the law became ef- 
fective. 


The county board has the authority to increase the salary of 
a county superintendent for the years 1952, 1953 and 1954 over and 
above the amount paid at this time. As to the term commencing 
in January of 1955, however, Section 10 of L. B. 263 becomes opera- 
tive and requires that at least sixty days prior to the closing of 
filing of certificates of election to place the names on the ballot 
for the 1954 election, the county board of the various counties must 
fix and publicly announce the salary of the county superintendent, 
and the salary so fixed becomes the salary for the entire term. 


July 24, 1951 
TAX SALE 
Position of Special Assessments 


REQUESTED BY: John H. Keriakedes, County Attorney, Rushville, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Dean G. 
Kratz, Assistant Attorney General. 


QUESTION: Does the sale of general taxes at a private sale 
and the issuance of a treasurer’s tax deed to the 
purchaser serve to erase the lien of special as- 
sessments on the property? 


CONCLUSION: Mes; 


The case of Means v. The City of Boone et al., 241 N. W. 671, 
(Ia.), immediately applicable to your situation, involved the follow- 
ing: An action in equity to have declared null and void certain tax 
sale certificates issued upon the sale of certain property for non 
payment of special assessments, said special assessments being levied 
between the time that the property was sold for the non payment 
of regular taxes and the issuance of a tax deed to the plaintiff on 
account thereof. The question was, if property is sold and not re- 
deemed and a tax sale certificate ripens into tax deed in the regular 
and legal manner, that such lien is transmitted in such a way that 
the grantee in the tax deed acquires a title, does this title convey 
to him, not only all the interest of the former owner, but also the 
interest of the county and state? The court held that it did. and, 
inasmuch as this question is, as far as we can tell, identical to the 
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question you present and inasmuch as the Iowa procedures and 
statutes in this regard resemble closely those in Nebraska, we are 
constrained to adopt this ruling as authority for a similar holding in 
your case. 


In Montgomery v. City of DesMoines, 190 Iowa 705, 180 N. W. 
723, the court held a tax deed issued on a sale for regular taxes dis- 
places the lien of a special assessment which attached after the sale 
and before the issuance of the deed. And in Harrigton v. Valley 
Savings Bank, 119 Ia. 312, 93 N. W. 347, the court determined that 
a tax deed vests in the purchaser all the right, title, and estate of 
the former owner in and to the land conveyed and all right, title, and 
estate of the state and county thereto. 


Basic to the decisions in the above-cited cases are the propositions 
that the lien of an ordinary tax takes precedence over the lien of 
a special assessment, and that a tax title is not derivative, but a new 
title, in the nature of an independent grant from the sovereign. 
These propositions have both been adopted by the Nebraska court 
in Polenz v. City of Ravenna, 145 Neb. 845, and Topliff v. Richard- 
son, 76 Neb. 114; 107 N. W. 114. The former case presents a situa- 
tion similar to yours: Plaintiff purchased two city lots at a tax 
foreclosure sale and brought action seeking a decree that certain 
paving assessments were not a lien against the real property in- 
volved. One-twentieth of the total levy for pavement assessments 
became due annually and in 1937 the county purchased a tax sale 
certificate and in 1939 they foreclosed it. The property was sold 
to satisfy the amount of the decree and plaintiff was the purchaser. 
At the time of this purchase three of the pavement assessments 
were unpaid and not delinquent and the question presented to the 
court was whether these three installments were liens on the prop- 
erty after the title had passed to the purchaser. The court held they 
were not, saying: 


“We think it clear from the provisions of the statutes that 
general taxes are a first lien, special assessments are a lien 
inferior thereto; that where property is sold at a tax fore- 
closure to satisfy the lien of general taxes, it cannot be sold 
subject to the lien of special assessment; and that, when title 
passes to a purchaser by such a sale, it is free and clear of all 
such liens.” 


The court also said: 


“To make the first lien of general taxes fully effective the 
title must pass, as the legislature declares it shall pass, free 
and clear of all other liens. Anything short of that would nullify 
the purpose of the law and the foreclosure proceedings.” 


The statute above referred to is Section 77-1914, R. R. S. 1943, 
which says: 


“* * * The delivery of the sheriff's deed shall pass title to 
the purchaser, free and clear of all liens of every nature what- 
soever and the interest or interests of all persons over whom 
the court had jurisdiction.” 


The above-mentioned authorities point out, with clarity, the 
answer to your problem. To buttress this conclusion we submit the 
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following applicable decisions: White v. Thomas, 91 Minn. 395, 98 
N. W. 101; Pennsylvania Co. v. City of Tacoma, 36 Wash. 656, 79 
Pac. 306; Western Beverage Co. v. Hansen, 98 Utah 332, 96 Pac. 2d 
1105; Warren v. Blackman, 62 S. D. 26, 250 N. W. 681. 


The latter case furnishes the following, which can very effec- 
tively serve as our conclusion: 


“We hold that a purchaser of a tax sale certificate from a 
county acquires a title upon procuring a valid tax deed barring 
and extinguishing special assessment liens, and that such pur- 
chaser cannot be required * * * to make payment of special 
assessment liens.” Warren v. Blackman, supra. 


July 25, 1951 
COUNTY BOARD 
Establishment of Road 


REQUESTED BY: John H. Keriakedes, County Attorney, Rushville, 
Nebraska. - 

OPINION BY: Clarence S. Beck, Attorney General; Dean G. 
Kratz, Assistant Attorney General. 


QUESTION: What are the powers of the county board with 
regard to the establishment of a road? 


CONCLUSION: They have a complete discretion limited only by 
the words of the statute which ask that it be for 
the public good. 


Section 39-105, R. S. 1943, provides method of petitioning for the 
establishment of a public road. The requirements of this statute 
have been properly met and a petition filed in your county with 
regard to a certain sandhill trail which has, “since the memory of 
man,” been used by local ranchers as a means of reaching the high- 
way. Faced with this petition your county commissioners seek ad- 
vice relative to the powers and procedures incident thereto, their 
problem being particularly complicated by the present objection of 
the new owner of the land traversed by this trail and by the fact 
that only one rancher now exercises any necessary and general use 
of this road. In answer we submit the following: 


After filing of the proper petition (under 39-105) the county 
surveyor is required to view the proposed road and report as to 
its expediency (39-107, R. S. 1943), and in doing so he should con- 
sider both public and private conveniences and the necessary ex- 
pense (39-109, R. S. 1943). Said county surveyor shall then report to 
the county board and submit his recommendations on the matter 
(39-110, R. S. 1943). If he favors the new road (“he deems it prac- 
ticable and for the public good”) he shall proceed to lay it out (39- 
111, R. S. 1943) and his survey, along with a report of his findings, 
shall be filed with the county clerk (39-115, R. S. 1943). 
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If the county surveyor favors the road the county clerk appoints 
a deadline for filing objections to the establishment of the road and 
claims for damages by reason thereof (39-124, R. S. 1943). Adequate 
notice of the proposal shall be given under the provisions of 39- 
125, R. S. 1943, and if there is objection filed the county board shall 
hear testimony and remonstrances against the establishment of 
the road and establish the road or refuse to do so “as in its judg- 
ment, founded on the testimony, the public good may require.” 
(39-133, R. S. 1943). 


Thus in submitting his report the county surveyor is guided 
by such statutory limits as the expediency of the proposed new 
road (39-107); the public convenience afforded by it (39-109); and 
whether it is practicable and for the public good (39-111). The 
county board in ruling on the petition is governed by what in its 
judgment the public good may require (39-133). The legislature 
doubtless intended by the above language to restrict somewhat the 
county boards discretion in the establishment of new roads and 
it is incumbent that your board recognize and heed these restrictions. 
We cannot, however, advise as to whether the sandhill trail here 
in question is of sufficient public benefit to justify its establish- 
ment as a county road, for that decision is one peculiar only to the 
discretion of your county board and beyond the powers of the 
judiciary. In Howard v. Supervisors, 54 Neb. 443, and later in 
Warner v. Cavey, 94 Neb. 778, our court held that the propriety or 
necssity of opening and working a section-line road is committed to 
the discretion of the county board, and its decision is not subject to 
review. In Throener v. Board of Supervisors, 82 Neb. 453, 118 N. 
W. 92, the court said: 


“* = * This court cannot by injunction control the action 
of the county board on the ground that public necessity does not 
require the establishment of the proposed road, or that the 
public would be better served by the establishing of roads 
upon section lines in the vicinity of the proposed road. * * * 
In Otto v. Conroy, 76 Neb. 517, it was held that the action of 
the county board in their decision of the expediency of estab- 
lishing a public road was not subject to judicial review. Al- 
though both cases cited apply the rule to public roads estab- 
lished upon section lines, the rule is equally applicable to any 
proposed road, and the courts have no more right to interfere 
by injunction than by an appeal from the decision of the county 
board.” 


From these authorities it is evident that we are unable to ad- 
vise whether your circumstance would justify the county board’s 
establishment of a new road. The legal decisions and statutes in- 
dicate the test is public good, public necessity, or, as you put it, 
public purpose. In applying this test the county board has a sole 
discretion, and we are unable to furnish any legal guides to aid in 
its application inasmuch as the courts of Nebraska have never, 
as far as our research informs us, have called upon to define public 
good or public purpose as it is used in your situation. The courts 
have, however, in matters such as this, indicated the influential part 
played by the county surveyor. The following is from Shirley v. 
Harlan County, 117 Neb. 846, 223 N. W. 284: 


“It seems clear that the statute contemplates that the county 
surveyor (ex officio commissioner) shall form an independent 
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judgment in determining the expediency of finally establishing 
the road. In fact, as appears, he is, under certain conditions, 
the final arbitor in determining whether the road shall be 
established. He is, therefore, required to exercise a judicial 
function.” 


Your facts indicate that perhaps a prescriptive right in this 
road exists in behalf of the county or the individual. Section 23-108, 
R. S. 1943, provides that the county may acquire roads by prescription 
and Bleck v. Keller, 73 Neb. 826, 103 N. W. 674; furnishes the re- 
quirements: 


“To establish a highway by prescription there must be a 
user by the general public under a claim of right, and which 
is adverse to the occupancy of the owner of the land, of some 
particular or defined way or track, uninterruptedly, without 
substantial change, for a period of time necessary to bar an 
action to recover the land.’ See also: Engle v. Hunt, 50 Neb. 
358, 69 N. W. 970. 


In connection with the possible prescriptive right of your county 
we submit the following general rule which, in view of the new 
ownership of the land in question, may be applicable: 


“A person who purchases land with knowledge or with 
actual, constructive, or implied notice that it is burdened with 
an easement in favor of other property ordinarily takes the 
estate subject to the easement. One who purchases lands which 
to his knowledge, actual or constructive, are subject to a way of 
necessity takes subject to the easement notwithstanding it has 
been neither exercised nor claimed at the time he acquires title.” 
17 Am. Jur. 1017. 


In conclusion we submit that the powers exercised by the county 
board in the establishment of new roads are quite broad and com- 
plete and their decision in regard thereto is not subject to judicial 
review; that the procedures incident to this establishment are con- 
tained in the statutes as outlined above; and that the county board 
has the power to acquire roads by prescription. 


July 31, 1951 
PUBLIC HEALTH AND WELFARE 
County Board of Health; Salary of Chairman 


REQUESTED BY: Fred T. Hanson, County Attorney, McCook, Ne- 
braska. 


OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 


QUESTION: Whether the provision for payment of a salary 
to the chairman of a county board of health, as 
now set forth in Section 71-501, R. S. Supp. 1951, 
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(L. B. 408, Session Laws 1951, 23 S. C. J. 126), 
may constitutionally be effective during the term 
of office of such chairman. 


CONCLUSION: Yes. 


The members of a board to which the legislature delegates a 
power to “make rules and regulations to safeguard the health of the 
people, prevent nuisances and insanitary conditions, and enforce 
the same throughout all the territory comprising such county, except 
incorporated cities and villages, and provide penalties for the viola- 
tion thereof’ are public officers, for the reason that there is vested 
in them a portion of the sovereign power of the state. Home Savings 
and Loan Association v. Carrico, 123 Neb. 25, 241 N. W. 763. 


Where the legislature declares that a public officer shall simul- 
taneously hold one office and another as well, the officer must per- 
form the duties of each office and must accept the compensation 
provided for each office, if the case be that a right to compensation 
is attached as an incident to either or each office. Hansen v. Chey- 
enne County, 139 Neb. 484, 297 N. W. 902. 


Section 71-501, R. S. 1943, as amended by L. B. 408, provides 
that a county board may pay the chairman of the county board of 
health a salary, not to exceed $50.00 per month. We construe the 
statute in the light of Section 49-802(1), R. S. Supp. 1949, and hold 
that the word “may,” as used in the body and title of L. B. 408, 
supports a construction, not inconsistent with the manifest intention 
of the legislature, that permissive or discretionary action is pre- 
sumed. Thus the county board may or may not exercise the power 
to allow compensation, and if it does exercise the power, then it 
may fix the compensation at any sum less than but not in excess 
of $50.00 per month. 


The salary or compensation of a sheriff is not being increased 
during his term of office. All that the statute purports to do is to 
provide compensation for a public officer who simultaneously holds 
the office of sheriff. The statute is a mere grant of power which 
the county board may exercise, and until a resolution or order is 
passed by the county board fixing the amount of salary of the 
chairman of the county board of health, Section 19 of Article III 
of the Constitution does not apply, as the salary, the thing to be in- 
creased or diminished, has no existence. State v. McDowell, 19 Neb. 
442, 27 N. W. 433. 


August 1, 1951 
PUBLIC HEALTH AND WELFARE 


County, District, City-County Health Authorities: Salary of 
Chairman or President of the Board of Health 


REQUESTED BY: Dr. E. A. Rogers, Acting Director of Health. 


‘OPINION BY: Clarence S. Beck, Attorney General; William T. 
; Gleeson, Assistant Attorney General. 


—242— 


QUESTIONS: 1. Whether the county board may, under the 
provisions of Section 71-501, (L. B. 508, Session 
Laws 1951, 23 S. C. J. 126), fix a salary to be 
paid to the chairmen of the county board of 
health in a case where there has been created 
in the county a county, district, or city-county 
health authority under the provisions of Sections 
71-1626 to 71-1636, R. R. S. 1943? 


2. Whether the county board may fix and pay 
a salary to the president or chairman of a board 
of health of the health authority created under 
the provsisions of Sections 71-1626 to 71-1636? 


CONCLUSIONS: 1. No. 
2. No. 


Our opinion of July 31, 1951, to the Red Willow county attorney 
affirmed that the provision made in L. B. 408, Session Laws 1951, 
for fixing and paying a salary to a chairman of a county board of 
health created by Section 71-501, R. S. 1943, could be constitutionally 
effective during the term of office of such chairman, a public officer 
who simultaneously holds the office of sheriff. 


In the present opinion we deal with the situation which arises 
in ‘a county where there has been created under the provisions of 
Sections 71-1626 to 71-1636, R. R. S. 1943, a county or district or 
city-county health authority of the board of which the person holding 
the office of sheriff is not declared by statute to be a member. 


Sections 71-1626 to 71-1636 constitute a special statute which 
when read in connection with Section 71-501, a general statute, re- 
solves any apparent or real conflict between the statutes by providing 
in Section 71-1635, as follows: 


“When the county board of any county or counties creates 
a health department as provided by sections 71-1626 to 71-1636, 
every other local, municipal or county public health agency 
or department, except established city or county hospitals, shall 
be abolished, and said county or district health department 
shall be given full control over all health matters in the county 
or counties, including all municipalities therein in conformity 
with the rules, regulations and policies of the State of Nebraska 
Department of Health.” 


In the absence of such legislative declaration the rule would be 
applied that special provisions in an act relating to a particular 
subject matter will prevail over general provisions in other statutes 
to the extent that conflict may exist. State ex rel. Zeilinger v. 
Thompson, 134 Neb. 739, 279 N. W. 462. 


Thus in a county which has created a health authority under 
the provisions of Sections 71-1626 to 71-1636 the office of chairman 
of the county board of health created by Section 71-501 does not 
exist, since the board itself ceases to exist, and a county board 
would not, and could not, exercise the power granted to it by that 
section, as amended in 1951 by L. B. 408, to fix a salary for a non- 
existent office. 
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The persons composing the membership of the board of the 
health authority created under the provisions of Sections 71-1626 
to 71-1636 are public officers, for the reason that there is vested in 
them a portion of the sovereign power of the state. Home Savings 
and Loan Association v. Carrico, 123 Neb. 25, 241 N. W. 763. It is 
settled that a public officer must perform all the duties of the 
office he holds for the salary or compensation fixed by statute, and 
if a statute provides no compensation for a particuar service rendered, 
no matter how burdensome it may be, then the service is rendered 
as a gratuity. Johnson v. Johnson, 141 Neb. 239, 3 N. W. 2d 414; 
Neisius v. Henry, 142 Neb. 29, 5 N. W. 2d 291. 


Section 71-1631 makes provision for the payment of a salary 
or compensation only to the employees, including the health director, 
of the health authority. It follows, therefore, that the persons com- 
posing the board of such health authority cannot be paid any com- 
pensation for their services. Section 71-501, R. S. 1943, as amended 
by L. B. 408, does not vest in a county board any power to fix and 
pay a salary to any member of the board of a health authority 
created under the provisions of Sections 71-1626 to 71-1636. 


July 30, 1951 
ELECTION COMMISSIONER 
Application of County Budget Act To 


REQUESTED BY: Val Peterson, Governor of the State of Neb- 
raska. 


OPINION BY: Clarence S, Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: 1. Is the election commissioner a_ state or 
county officer? 


2. Is the election commissioner subject to the 
provisions of the county budget act? 


3. May the election commissioner be removed 
from office and held liable, civilly, criminally, 
or on his bond, for incurring election expenses 
beyond the appropriated county budget in 
violation of the county budget act? 


CONCLUSION: 1. State. 
2. Yes, subject to the general terms thereof. 
3. No. 


An inquiry from the Douglas County Election Commissioner 
has invited the above-mentioned questions, which were provoked 
by the following circumstance: 


The election commissioner of Douglas County, under the 
directions of the County Budget Act (section 23-901 to 23-919, 
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R. S. 1943), submitted his office’s budget to the county board 
for approval at the regular time (prior to July 1). Subsequent 
to July 1, and hence after the budget was in, a special election 
was called for Douglas County and the City of Omaha. Upon 
being notified of the special election, the election commissioner 
requested from the county board and emergency appropriation, 
as provided for in section 23-918, supra, in order to cover the 
necessary expense of providing the ballots and election workers. 
The county board, apparently, did not approve the requesi, and 
the funds available to the office of election commissioner were in- 
sufficient to meet the necessary expenses. Thereupon the election 
commissioner proceeded without an appropriation to contract for 
services and ballots for the election. 


As the situation now stands, the county board has not yet 
appropriated funds to pay the costs of this special election, and 
apparently the election workers and ballot-printer remain un- 
compensated. Inasmuch as the County Budget Act (section 23-919 
in particular) prohibits contracts in excess (or in the absence) 
of specifically appropriated funds; makes all such contracts void; 
and provides penalties for persons violating the provisions of the 
act, the election commissioner is concerned over the ultimate 
disposal of this matter and his possible liability under the Budget 
Act. 


Essentially then, the problem here presented revolves around 
the application of the County Budget Act to the election commis- 
sioner. In order to properly solve this problem it is necessary 
to review the applicable statutes, their legislative history, and the 
case precedents applicable thereto. 


Section 32-1726, R. S. 1943, provides as follows: 


“The election commissioner shall purchase and _ provide 
all necessary ballot boxes and all books of registration. poll 
books, tally sheets, ballot blanks, stationery and supplies of 
every description, and other necessary and proper equipment 
for the registration of voters and the conduct of elections 
and for every incidental purpose connected therewith, and 
shall select and appoint the places of registration and also 
the polling place for each district and cause the same to be 
fitted up, warmed, lighted and cleaned; and such polling 
place or places shall be located in the most public, orderly, 
and convenient place or places available therefor, and the 
expense thereof shall be a county charge; Provided, however. 
the expense of holding and conducting, separately, any city, 
municipality, metropolitan utilities district or school district 
election shall be charged to and paid by the city, municipality. 
metropolitan utilities district or school district holding the 
election. In the event that all or any two of said last-named 
elections are held jointly, then the election commissioner is 
hereby empowered to definitely fix and certify to each of 
such bodies joining in such joint election the portion of such 
total expense which each shall bear, and upon such certifi- 
eation the city, municipality, metropolitan utilities district or 
school district shall contribute and pay to the county treasurer 
the share so certified: Whereupon the county board shall draw 
warrants in payment of such election expense.” 
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Thus when this special election was called the election com- 
missioner was required (the word “shall” in section 32-1726 is 
mandatory. Trobough v. State, 233 N. W. 452, 120 Neb. 453) to 
provide for the election. 


By statute, special elections are to be conducted in precisely 
the same fashion as regular elections. Regular election are governed, 
in part, by section 32-501, which provides: 


“All ballots cast in election for public officers within 
this state shall be printed and distributed at public expense, 
as provided in sections 32-502 to 32-513. The printing of 
ballots and cards of instruction for the electors in each county, 
and the delivery of the same to the election officers, as 
provided in sections 32-502 and 32-514, shall be a county 
charge, the payment of which shall be provided for in the 
same manner as the payment of other county expenses. The 
expense of printing and delivering the ballots and cards of 
instruction to be used in municipal elections shall be a charge 
upon the city or village in which said municipal elections 
shall be held.” 


Where the election is local, as is the present case, 32-517, 
R. S. 1948, applies: 


“The county clerk shall also prepare the necessary ballots 
whenever any question is required by law to be submitted 
to a vote of the electors of any locality, and not to the state 
generally; Provided, however, when questions are submitted 
to the voters of any municipal corporation alone, it shall be 
the duty of the municipal clerk to provide the necessary 
ballots. 


It will be observed that these provisions of the statutes leave 
no discretion in the county clerk; and by the terms of section 
32-1701, R. S. 1943, the election commissioner assumes the “rights, 
powers, authority, duties and obligations, by law vested in” the 
county officers; therefore the above provisions would appear to 
apply to the election commissioner, and make the duty of the 
ballot mandatory. Clearly then, by virtue of the above-mentioned 
statutes and in conformity with our democratic process, the 
election commissioner, whether he had the money or not, was 
required to provide for this (special election.) 


If, however, the county budget act applies to the election 
commissioner—and we feel it does—then by performing the man- 
date of the above-cited statutes the election commissioner auto- 
matically violated another act; for section 23-916, R. S. 1943, 
says as follows: 


“After the adoption of the county budget, no officer, 
department or other expending agency shall expend or 
contract to be expended any money, or incur any liability, 
or enter into any contract which, by its terms, involves the 
expenditure of money not provided for in the budget, or 
which involves the expenditure of any money for any of the 
purposes for which provision is made in the budget in excess 
of the amounts provided in said budget for such office, de- 
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partment or other expending agency, or purpose, for such 
fiscal year. Any contract, verpai or written, made in violation 
of this section shall be null and void as to the county, and 
no moneys belonging thereto shall be paid thereon.” 


The penalties for violation of Section 23-916, supra, are set out 
in Section 23-919, R. S. 1943, and include a fine of not less than one 
hundred dollars nor more than five hundred dollars, forfeiture of 
the term and tenure of his office, and liability to the county if they 
are required to pay said expense. 


Operating together, as they are here, the above-announced 
group of statutes produce an incongruous result. The election com- 
missioner suggests as an easy solution, a declaration that he is a 
state and not a county officer and therefore without the purview of 
the county budget act. We cannot, however, adopt this suggestion in 
whole, for though our research shows the election commissioner to 
be a state officer, it likewise shows the legislature intended that he 
respond to the procedures of the county budget act. Our conclusions 
in this respect are governed by the following: 


The election commissioner is appointed by the Governor for a 
term (Section 32-1702, R. S. 1943), and is, by virtue of Section 32- 
1706, R. S. 1943, subject to removal by the Governor for cause. In 
order to qualify as a county officer, the better view is that he must 
be elected. Article IX, Section 4 of the State Constitution has been 
construed, in State; ex rel. O'Connor v. Tusa, 130 Neb. 528, 265 N. W. 
524, to mean that “county officers’ could not attain to their status in 
any manner save by election. The court had before them the county 
manager act; and they found the act in conflict with the Constitution 
on two grounds: The title did not contain the subject of the bill, 
and the bill provided that the county manager could assume the 
powers of a county officer when he was appointed and not elected. 


Following the decision of the Court in State ex rel. O’Connor v. 
Tusa, supra, this office held: (1) that L. B. 271 of the 1947 Legisla- 
ture was in conflict with Section 4 of Article IX of the Constitution, 
in that it attempted to appoint a Court of Tax Appeals for certain 
counties (which Court was to take over the functions of the board 
of equalization) with the members thereof being designated “state 
officers,” insofar as they were appointed by the Governor and obli- 
gated to the oath of state officers. On the authority of the cited case 
this office said that since the proposed court exercised a county 
function, the members of the court would have to be elected in 
order to comply with the Constitution; and the proposed non-elec- 
tive system was unconstitutional. (Report of the Attorney General, 
1947-1948, p. 67.) (2) that L. B. 92 (prior to its amendment to con- 
form to the opinion of this office) similarly violated Section 4 of 
Article IX of the Constitution by providing for members of the 
classification and reappraisement committee to exercise the functions 
of the county assessor when the members of the committee were 
appointed and not elected. We said: 


“But if the members of the classification and reappraise- 
ment committee are county officers within the meaning of the 
opinion in State, ex rel. O’Connor v. Tusa, 130 Neb. 528, 265 
N. W. 524, then Section 4 of Article IX of the state constitution 
requires that they be elected and not appointed.” (Report of the 
Attorney General, 1947-1948, p. 71) 
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The bond given by the election commissioner is given to the 
state rather than the county (Section 32-1704, R. S. 1943). County 
officers, it will be similarly noted, give bond to the county (Section 
11-103, R. S. 1943). In this connection, Perley v. County of Muske- 
gon, 32 Mich. 132, 20 Am. Rep. 637, is in point. They said: 


“It is difficult to see how an officer can be compelled to 
give bond going beyond his official duties, as a condition of be- 
ing allowed to hold his office. Where an office is purely of 
legislative creation, of course it can be subjected to any condi- 
tions deemed proper. But it seems more reasonable to construe 
all statutes together, and to make the bond the measure of offi- 
cial duty, instead of making it an independent contract.” 


Measuring, in the instant case, the duty of the Election Com- 
missioner by the bond which the legislature has required of him, it 
is manifest that his duty is to the state rather than the county, and 
that he is, as a consequence thereof, answerable to the state. 


It would seem then that in the instant case, the fact that the 
election commissioner is appointed by the Governor rather than 
elected and is required to give bond to the state rather than the 
county invites the observation that he could not be a county officer, 
and must, therefore, be generally regarded as a state officer. This 
does not, however, eliminate him from the requirements of the 
County Budget Act; for Section 23-903, R. S. 1943, defining the scope 
and contents of the budget, provides that the budget shall present a 
“complete financial plan” for the county for the forthcoming year, 
and shall include the expenditures of “all offices, departments, activi- 
ties, funds and institutions of the county. * * *”’ Under the view 
already stated, the election commissioner is not a county office; but 
insofar as the office of election commissioner actually spends county 
funds (since, under Section 32-1726, supra, elections are a “county 
charge’) a fair reading of the spirit of the act indicates that the pro- 
posed expenditures of the election commissioner, even though offi- 
cially a state office, should be included within the budget, for with- 
out those expenditures, the budget would not present the ‘complete 
financial plan’ desired by Section 23-903, supra. It cannot be said 
that to require the election commissioner to submit a budget of his 
expenditures involves an illegal control of his office; no office, what- 
ever its duties, operates without the necessary appropriation. And 
it cannot be contended that since the obligation to provide for elec- 
tions is mandatory, a license to carry out that_duty absent appropri- 
ated funds is thereby begotten. Shouse v. County Commissioners, 
151 Kan. 458, 99 Pac. 2nd 779; Gridley High School Dist. v. Woodson 
County, 155 Kan. 407, 125 Pac. 2nd 383. It seems a fair conclusion 
that the election commissioner should be required to submit his 
budget for each forthcoming year and be generally subject to the 
provisions of the county budget act. (We have been given to under- 
stand that this practice has been followed in the past by the office 
of the election commissioner.) 


Bearing in mind then the preliminary conclusions thus far sub- 
mitted we present the following answer to your principle problems: 


By the terms of Section 23-916, contracts in excess of the bud- 
geted sums are prohibited and void as against the county. Under 
normal circumstances, it would seem that this provision governs the 
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conduct of the election commissioner, for he might be regarded as 
being within the broad “officer, department or other expending 
agency,” on the theory that he is, in fact, an expending agency of 
the county, even though he is not an officer thereof. This view 
means that normally, the election commissioner cannot exceed his 
budget: the net result of a contract (under these normal conditions) 
in violation of the budget would be that it was void. But it must 
be remembered that the situation presented to this office is not a 
normal one, but rather presents the question of what rule obtains 
under abnormal conditions. Here, a special election was called after 
the approval of the budget, when the funds remaining available to 
the office of the election commissioner were insufficient to cover the 
expense of the special election. The procedure in such a case, as 
nearly as the statutes will permit, is as follows: (i) there must be 
a statutory basis for the additional amount which the board could 
legitimately allow (here in the form of the election expense;) (ii) 
there must be a bona fide demand to the board for an emergency 
appropriation “to preserve the administration of justice’ under Sec- 
tion 23-918; and (iii) there must be a refusal by the county board 
to appropriate the requested funds. 


Where the election commissioner has followed the above proce- 
dure without success, there seems to be little else that he can do to 
obtain the appropriation. The duties of his office require that he 
provide the necessary ballots and workers for the special election; 
it would appear that he must simply contract for them without the 
emergency appropriation. By the terms of Section 23-916, these 
contracts are apparently void. But the language of Section 23-919 
(providing penalties for and permitting the county to recover against 
the bondsmen of officials who contract in excess of the budget where 
the county was forced to pay on the theory of quasi-contract) sup- 
ports the view that it is only the contract itself which is void, and 
not the obligation. It appears that by inserting the provision as to 
quasi-contractual recovery, the legislature intended that there should 
be a recovery for services rendered to the county, even though in 
excess of the budget. The obligation here, determined by statute to 
be a county charge, is one for which the county could properly be 
held on the theory of quasi-contract. (See 14 Am. Jur. 212, Section 
44; 27 L. R. A. (N. S.) 1122) Warren v. County of Stanton, 147 
Neb. 32, 22 N. W. 2nd 287, decides this point. 


Obviously, this rather cumbersome procedure should be em- 
ployed only under extraordinary circumstances. Where the election 
office, or any office, violates the provisions of the budget, without 
good and sufficient reason, the contracts thereby made are void, and 
a persistent refusal to comply with the terms of the act, in the inter- 
ests of efficient public administration, should be called to the atten- 
tion of the Governor. It cannot be over-emphasized that this pro- 
cedure of contracting in excess of the budget cannot be made the 
rule for the office of the election commissioner; it is only where the 
county board refuses to appropriate the necessary funds that this 
course of action should be allowed, and then only under the condi- 
tions noted above. 


Section 23-919 sets out the criminal penalties for officials who 
violate the provisions of the act. The criminal penalties are directed 
at “any official, employee or member of the county board.” Although 
it may strongly be urged that a state officer could not be held un- 
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der the criminal provisions of a county act, the solution may be had 
without searching farther than the language of the Act itself; al- 
ways a desirable solution. The act provides for forfeiture of the 
miscreant’s office as part and parcel of his conviction of a misde- 
meanor. Thus in addition to being penal in nature, the question of 
removal of officers arises. In State v. Naumann, 213 Iowa 418, 239 
N. W. 93, 81 A. L. R. 483, the court set out the applicable rule for 
this situation: 


Statutes governing the removal of public officers must be 
given a strict construction, and nothing can be added thereto by 
inference or intendment. 


Construing Section 23-919 strictly, we note that the language 
pertains to strictly county officers. The use of the word “official” 
should be construed to mean county official, and could not be ex- 
tended to include any official. By inserting the “* * * employee or 
member of the county board,’ it appears that the legislature has 
sought to limit the operation of the statute. If that was not their 
intention, they did not make the contrary appear, and we should 
strictly limit the plain meaning of the Act. 


In addition to giving the statute a strict construction, this view 
of finding the election commissioner without the statute is supported 
by the theory that, since the Governor appointed the election com- 
missioner, and has a statutory as well as a constitutional right to 
depose him, the grant of the same power to a court should not be 
added by inference. The executive power being supreme, a delega- 
tion thereof must be specific. 


Where Section 23-919 provides for liability against the bonds- 
man of officers violating the Budget Act, it is plain that the election 
commissioner could not be included therein, for the simple reason 
that the county is not an obligee on the bond; and the county, not 
being an obligee on the bond, could not bring suit thereon, nor 
could any citizen of the county bring suit in the name of the county 
for use or benefit. Missouri ex rel. Harshman v. Winterbottom, 123 
U. S. 215, 31 L. Ed. 124, 8 S. Ct. 98. 


The statute provides that the officer violating the act shall be 
personally liable. It cannot be said to follow that, being without the 
criminal penalties of the act, the election commissioner is nonethe- 
less included within the portion providing for personal liability; 
and insofar as the bond serves as a measure of official duty and 
liability (cf. Perley v. County of Muskegon, supra) the fact that the 
county cannot recover on the bond serves to indicate that they 
could not recover against the election commissioner personally. 


August 2, 1951 
GAME, FORESTATION AND PARKS COMMISSION 
Game and Fish—Angling with More Than 15 Hooks 


REQUESTED BY: Paul T. Gilbert, Executive Secretary, Game, For- 
estation and Parks Commission. 


—250— 


OPINION BY: Clarence S. Beck, Attorney General; Clarence A. 
H. Meyer, Assistant Attorney General. 


QUESTION: Under Section 37-502, R. S. Supp. 1949, which 
enumerates the number of hooks allowable for 
angling in inland waters, is the Missouri River 
classed as an inland stream and therefore sub- 
ject to the same restriction with reference to the 
aggregate number of hooks which may be used? 


CONCLUSION: No. 
Section 37-502, R. S. Supp. 1949, provides in part: 


“* * * Angling with a line. having more than five hooks 
thereon, or any permittee angling in any inland waters with 
more than fifteen hooks in the aggregate, or with artifical bait 
having thereon more than three triple gang hooks, or by snagging 
fish externally with hook and line, is declared unlawful: * 


It is our opinion that the part of the quotation underlined above 
has no application to angling in the Missouri River. However, the 
other restrictions set out in the quotation do apply to the Missouri 
River, as well as to other streams and waters over which the State 
of Nebraska exercises jurisdiction. 


The question of course arises in connection with the meaning of 
the words “inland waters,” as used above. In a technical sense, 
inland waters are those above the mouths of rivers where they join 
the sea. (United States v. The Steam Vessels of War, 106 U. S. 607, 
1S. Ct. 539, 27 L. ed. 286). Clearly our Legislature did not use the 
term in that sense. In order to determine the legislative intent, and 
in order to give effect to every clause and word employed in the 
statute, in accordance with the general rules of statutory construction, 
we cannot disregard the term. Turning to Webster, we find the 
word “inland” defined as, “Of, pertaining to, or limited to, the inland; 
not coastal or frontier.” Since the Missouri River constitutes Ne- 
braska’s eastern ‘frontier,’ we believe it reasonable to conclude that 
the Legislature intended to exclude the Missouri River by adopting 
the term “inland waters.” 


Our conclusion in this matter is supported by the strict con- 
struction which must be accorded to penal statutes (See Sections 
29-106 and 29-109), and, although not of substantial legal significance 
in determining the intention of the Legislature, we are further sup- 
ported by the fact that the groups appearing before the Committee 
on Agriculture with reference to this particular amendment, con- 
sistently referred to the “inland waters” of the state as including 
all but the Missouri River. (See Proceedings of the Committee on 
pacciricngy 348 1941 Session, relative to L. B. 228, which was incorpo- 
rated in L. B. 207, and became the present Section 37-502). 
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August 6, 1951 
JUDGMENTS 
Dormancy, Child Born Out of Wedlock 
REQUESTED BY: Stanley J. Oliverius, County Attorney, Albion, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; Clarence 
A. H. Meyer, Assistant Attorney General. 
QUESTION: Where a judgment was obtained in a bastardy 


proceeding in 1934, by the terms of which the 
putative father was directed to pay the sum of 
$1200 for support of the child in monthly install- 
ments of $10, and was further directed to pay 
the lying-in expenses of $125, at least a part of 
which had been paid by the county, and no part 
of such judgment has been paid and the de- 
fendant has failed to put up security as required 
by statute and as directed by the original judg- 
ment, and no execution has issued on the judg- 
ment since 1943, what course of action is avail- 
able for possible enforcement of the judgment? 


CONCLUSION: Since there are apparently no court decisions 
which authoritatively answer the questions as 
to whether or not the judgment described is 
dormant, it would be the better practice to pro- 
ceed to revive the judgment; or, in the alterna- 
tive, proceed in the original action to compel the 
defendant to put up the security ordered by the 
court. 


With reference to your letter concerning a judgment entered 
May 4, 1934, for support of a child born out of wedlock, and on 
which no execution has been issued since May 6, 1943, we have 
given the question of collection of the judgment extended study but 
the results of the study have not been as fruitful as desired, for the 
reason that the question you raise apparently has never been sub- 
mitted for consideration to the Nebraska Court, nor to the courts of 
other states having statutes similar to ours. ‘Since there were no 
cases directly in point, we review the various bastardy cases in 
order to determine the nature of such an action. 


In re Walker, 61 Neb. 803, 86 N. W. 510, contains this sum- 
mary: 


“A suit against the putative father for the maintenance of 
his illegitimate child is essentially a civil action, accompanied 
by the extraordinary remedy of arrest and imprisonment for 
the purpose of enforcing a judgment rendered in the case. 


“The bastardy act is an exercise of the police power of the 
state, the object of which is to require the putative father, in 
compliance with his moral obligation, to furnish support for his 
child and indemnify the public against liability for its care and 
maintenance.” 
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And in Ex Parte Cottrell, 13 Neb. 193, 13 N. W. 174: 


“The proceeding, which is in the nature of a civil action, is 
properly a police regulation requiring the putative father to 
furnish maintenance for the support of his child, and to in- 
demnify the public against liability for its support. The sum 
charged against the petitioner is not a debt in the sense in 
which that word is used in the constitution. * * * ‘This is not a 
suit to recover a sum of money owing from the defendant to 
the complaining party. The liability sought to be enforced is 
not founded on contract express or implied, but originates in 
the wrongful act of the defendant, against the consequences of 
which the statute is designed to protect the public’.” 


Stoppert v. Nierle, 45 Neb. 105, 63 N. W. 382: 


“The evident object of the legislation embraced in the act 
is to make the moral obligation of the father to assist in the 
support and maintenance of his child a legal one, and operative 
in favor and for the benefit of both the mother and the county.” 


Brown v. Echtenkamp, 130 Neb. 297, 262 N. W. 757: 


“The payment by the father of a bastard child of the 
amount fixed in the judgment is to indemnify the public against 
its possible liability for the care and maintenance of said child. 
* * * It would be proper * * * to modify terms fixed.” 


There is at least some indication that the judgment in a bas- 
tardy proceeding is similar to that in the case of a decree for child 
support, wherein the rule is, as stated in Clarke v. Clarke, that “a 
decree for child support, rendered in a suit for a divorce, does not 
become dormant because of the failure to issue execution thereon 
for more than five years.” 139 Neb. 242, 297 N. W. 91. The sim- 
ilarity between the two types of cases is evident from the syllabus 
in Dodge County v. Kemnitz, 32 Neb. 238, 49 N. W. 226: 


“In a bastardy case, where the jury return a verdict of 
guilty against the defendant, it is ordinarily the duty of the 
court to charge him with such sum or sums, for the mainten- 
ance of the child, as it shall deem proper, and require him to 
give security to perform the order. 


If the mother be dead the child may be placed in the care 
of the putative father, in which case no order for the payment 
of money will be necessary. The judgment, however, continues 
subject to modification during the minority of the child, and if 
the child is ill-treated by its father or those having its care, the 
court, upon the proper application, may make such further 
order as may be necessary for its maintenance and protection.” 


In view of the continuing nature of such a judgment, there is 
at least an indication that our courts might hold that a judgment 
in a bastardy proceeding did not become dormant. Also, there 
would probably be no particular harm in having an execution issue, 
since the execution in such a case would at most be voidable, and 
not void. (Gerecke v. Campbell, 24 Neb. 306, 38 N. W. 847). How- 
ever, if it was intended to obtain collection of the amount owing 
by means of an execution, it probably would be better and safer 
practice to revive first, if for no other reason than fairness to the 
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judgment debtor, considering the long period of time which has 
elapsed. The propriety of reviving is illustrated by the following 
quotation from 31 Am. Jur., Judgments, page 57, Sec. 381: 


“The reason for the rule relating to the dormancy of a 
judgment because of the lapse of time and the absence of steps 
to continue or enforce it is that such circumstances indicate the 
possibility of a defense to the execution, which the judgment 
debtor should be given an opportunity to show before his prop- 
erty is seized.” 


The same reason is illustrated in the definition of scire facias, 
the writ which was replaced by our revivor statute: 


“It is a writ issued out of the court wherein a judgment 
has been entered or to which the record has been removed, re- 
citing such judgment, suggesting the grounds requisite to en- 
title plaintiff to execution, and requiring the defendant to make 
known the reason, if any there be, why such execution should 
not issue.” 


Finally, there would appear to be no reason why revivor would 
not be the best procedure, for if the court denied revivor on the 
ground that the judgment was not dormant, your problems would 
be solved. 


We would like to add one further observation. The interest of 
the county in this matter arises through the fact that the lying-in 
expenses were paid by the county and were made a part of the 
judgment, which also provided monthly support payments for a 
period of ten years, no part of which has been paid. It is noted in 
your letter that the defendant has never given the security required 
of him by the original judgment. Under those circumstances you 
might consider the possibility of making application to the court for 
an order on the defendant to show cause why he should not put up 
the necessary security, or be adjudged in contempt, as provided by 
statute. That is, execution is not the sole remedy in this type of 
ease, as shown by Taylor v. Stull, 86 Neb. 573, 125 N. W. 1105: 


“The provision of the statute which requires a reputed 
father to give security to perform the order of the court, and 
the further provision that, in case he neglect or refuse to give 
such security and pay the costs of prosecution, he shall be com- 
mitted to the jail of the county, to remain till he shall comply 
with the order of the court, are cumulative remedies, and the 
plaintiff in a bastardy suit is not limited thereby in the use of 
all the means to which resort may be made to enforce the pay- 
ment of judgments in ordinary cases. * * * And in such a case, 
where the defendant is in default of payment of any instal- 
ment due under the judgment of the court, said judgment, as 
to such past due instalment, may be enforced by execution, as 
in other cases.” 


The general rule which would appear to sustain such a course 
of action is stated as follows in 31 Am. Jur., Judgments, p. 363, Sec. 
882: 


“To deprive a court of power to execute its judgments is 
to impair its jurisdiction, and the general rule is that every 


a a 


court having jurisdiction to render a particular judgment has 
inherent power and authority to enforce it, and to exercise 
equitable control over such enforcement. The court has au- 
thority to inquire whether its judgment has been executed, and 
will remove obstructions to the enforcement thereof.” 


That the Nebraska Court would follow this principle is indicated 
by the recent case of Miller v. Miller, 153 Neb. 890, 22 S. C. J. 890: 


“Ordinarily, the jurisdiction of a court over both subject 
matter and parties, once fully attached in a cause, continues 
until all issues, both of fact and of law, have been finally deter- 
mined, in other words, until complete relief is afforded within 
the general scope of the subject matter of the action.” 


Incidentally, the same case has this to say about the matter 
of laches: 


“The defense of laches prevails only when it has become 
inequitable to enforce the claimant’s right, and is not available 
to one who has caused or contributed to the cause of delay or 
to one who has had it within his power to terminate the action.” 


Although we feel unable to resolve the precise question of 
whether or not the judgment in this case is or is not dormant, we 
feel that the procedures outlined herein provide an answer to the 
problem without answering that question. Facts, or local factors, 
knowledge of which may not be in our possession, will of course in- 
fluence the choice of procedures to be followed in this instance. 


August 8, 1951 
RURAL FIRE DISTRICTS 
Territory in Two or More Counties—Disposition of District Funds 


REQUESTED BY: Frederick H. Wagner, County Attorney, Lincoln, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 


QUESTION: Where a rural fire district includes territory in 
two or more counties and taxes are assess- 
ed and collected against property in each 
county for the district, must each county treas- 
urer disburse the funds collected in his own 
county separately, or may the funds be remitted 
to one county treasurer for disbursement for the 
entire district. 


CONCLUSION: After the tax has been levied and collected in 
each county, the county treasurer of adjacent 
counties may transfer such fund in their hands 
to the county treasurer of the home county of 
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the district on authority of the board of directors 
of the district and warrant signed by the treas- 
urer of the district and countersigned by its 
president. 


Section 35-509, R. S. Supp. 1949, provides that the board of 
directors of the rural fire protection district shall annually estimate 
the probable expense for carrying out its program and “such esti- 
mate shall be certified by the president and secretary to the proper 
county clerk or county clerks, on or before June 30 of each year, 
who shall levy a tax not to exceed one mill upon the taxable prop- 
erty within said district. * * * Said tax shall be (1) collected as 
other taxes are collected in the county, (2) deposited with the county 
treasurer, (3) placed to the credit of the rural fire protection dis- 
trict so authorizing the same, and (4) be paid out upon warrants 
drawn upon the fund by authority of the board of directors of the 
district, bearing the signature of the treasurer and the countersigna- 
ture of the president of the rural fire protection district.” 


Section 35-511, R. S. Supp. 1949, provides as follows: 


“(1) All funds collected on behalf of the district through 
the levy of taxes, (2) all donations, contributions, bequests, or 
annuities, and (3) all borrowed money received by or on behalf 
of the district shall be deposited with the county treasurer to 
the credit of the district fund and shall be drawn out only 
upon proper order and warrant or check, with voucher attached. 
Such order and warrant or check shall be authorized by the 
board of directors and shall bear the signature of the treasurer 
and the countersignature of the president of such district. The 
secretary-treasurer of the district shall, at each annual public 
meeting of the district, present a financial report concerning the 
affairs of the district.” 


The act permits districts to be formed from territory lying in 
two or more counties, but appears to contemplate that where such 
a situation occurs, the county in which the greater portion of the 
district is situated, shall be considered to be the home county of 
the district. See Sections 35-504 and 35-505, R. S. Supp. 1949. 


We believe that the tax mentioned in Section 35-509, from 
which we have quoted, must be levied and collected by each county 
on the property of the district lying within the county, but after 
such tax has been collected and is deposited with the county treas- 
urer, that the district may, by proper action of its board of directors 
and on warrant signed by the treasurer of the district and counter- 
signed by the president, transfer such funds as may be deposited 
with the county treasurers of adjacent counties to the county treas- 
urer of the home county of the district, for the convenience of all 
concerned. We find no express statutory ‘authority for such procedure, 
but neither do we find any statute which, in our opinion, forbids it, 
and it seems to us to be in harmony with the spirit of the act as 
well as conforming to sound business principles and practice. 
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August 10, 1951 
SCHOOLS 
County High School District, Treasurer’s Bond 


REQUESTED BY: C. L. Vallentine, County Attorney, Thedford, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 


QUESTION: Whether the board of education of a county high 
school district, a Class VI district whose treas- 
urer is the county treasurer, may demand that 
such treasurer furnish a bond in an amount to 
be fixed by the board of education and may pay 
the amount of the premium for a surety bond? 


CONCLUSION: Yes. 


In School District of Omaha v. Adams, 151 Neb. 741, 39 N. W. 
2d 550, the court declared that it is not the board of education but 
rather the legislature, by statute, Section 79-459, R. R. S. 1943, which 
requires that a bond be furnished by every school district treasurer. 
The fact that the county treasurer is the treasurer of a county high 
school district does not make any difference, as is manifest from the 
fact that Section 79-809, R. R. S. 1943, makes the city treasurer of 
a city which is within a third class school district the treasurer of 
the district, and Section 79-1004.04 makes the county treasurer of a 
county in which a Class V district is located the treasurer of the 
district, and in each case a bond is expressly provided for. 


The omission in Section 79-1103.01, R. R. S. 1943, of any refer- 
ence to a bond of the treasurer of a county high school district is 
of no significance in view of Section 79-459 which is applicable as 
a general statute to all cases of school district treasurers in respect 
to whose bonds no special statute governs. 


It is to be noted that Section 79-459 provides for the circum- 
stance in which any treasurer fails to furnish a bond. His office 
may be declared vacant, and the board may appoint a treasurer. 


It follows, therefore, that where the treasurer of a county high 
school district fails to file a bond his office, as school district treas- 
urer, may be declared vacant by the board of education which may 
appoint another person to serve until the next general election at 
which a county treasurer would normally be elected and by virtue 
thereof would thereupon become treasurer for the district. We are 
of the opinion, notwithstanding the omission in Section 79-459 of 
any reference thereto, that the premium upon a surety bond, where 
tender of a personal bond is improbable because the penal amount 
involved renders it virtually impossible to furnish a bond with per- 
sonal sureties, may be paid by the district in such circumstances. 
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August 15, 1951 
ELECTIONS 
Delegates to National Conventions; Nominating Petitions 


REQUESTED BY: James S. Pittenger, Secretary of State. 


OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 
QUESTION: Whether a petition to be signed by electors of a 


political party for the purpose of nominating a 
candidate for the office of delegate or alternate 
delegate to a national convention may contain 
the name of more than one candidate where the 
mumher of delegates to be elected is more than 
one? 


CONCLUSION: Yes; provided that the number of candidates so 
nominated in one petition may not exceed the 
number of delegates who may be elected from 
the district in which the petitioners reside. 


Section 32-543, R. R. S., 1943 (L. B. 486, 1951; now Section 32- 
1117, R. S. 1943), provides for the nomination, by petitions, of per- 
sons whose names shall appear upon the primary ballot as candi- 
dates for the office of delegate and alternate delegate to the national 
conventions of the political parties. 


If the procedure to be followed in such cases were governed by 
Section 32-504, R. R. S., 1943 (L. B. 486; now Section 32-1107, R. S. 
Supp. 1949), then there would be no doubt that two or more candi- 
dates could not be named in a single petition, but Section 32-504 
(L. B. 486) expressly provides, as follows: 


“Candidates for public office, except candidates whose nom- 
ination is expressly provided for by specific statutory provision 
relating to a specific office, may be nominated otherwise than 
by convention, committee or primary meeting in the following 
manner: * * *,.” 


We find nothing in Section 32-543 (L. B. 486) which expressly 
or by implication prohibits a multiple listing in one petition of 
‘candidates for the office of delegate where more than one delegate 
is to be elected. 


Yet we think it plain that a group of electors by one petition 
cannot nominate candidates in a number greater than the number 
of delegates to be elected in the district wherein the petitioners re- 


side. 


There do not appear to be any Nebraska cases squarely in 
point. Elections are wholly a statutory matter in all jurisdictions. 
Therefore, we have been able to find only a few cases which have 
considered this question, and in each case the decision has turned 
on the point that the statute involved did not expressly forbid a 
petition containing the name of more than one candidate where the 
offices to be filled were multiple. 
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Thus in Wheeler vy. Hall, 188 Cal. 49, 204 P. 231, the question 
was whether there could be submitted in one petition a list of 
names of persons as candidates for membership in a group of free- 
holders who, by statute, would hold a meeting to frame a county 
charter. The court said: 


“There is no force in the objection that the nomination 
paper filed in behalf of said candidates is faulty because sep- 
arate nomination papers were not circulated and signed for 
each of the candidates, and that a single nomination paper con- 
taining all of their names should not have been circulated and 
signed by the voters. There is no provision in the law that 
forbids several candidates for such an office, not exceeding the 
whole number to be elected, from having their names inserted 
in a single nomination paper and circulating it in that form.” 


In the Matter of Independent Nominations, 186 N. Y. 266, 79 
N. E. 708, the court said: 


“The sole question involved in these appeals is whether, 
when certificates for independent nominations are required to 
be filed in the same office, any one of such certificates shall be 
held invalid, because it is made for the nomination of more than 
one candidate, the electors making it being qualified to make a 
certificate for the nomination of all the candidates mentioned 
therein. We find nothing in the statute which forbids nomin- 
ating certificates of this character; nor does there seem to be 
any practical ground which would be fatal to their validity. 
This is in accordance with repeated decisions of this court and 
of the Appellate Division, that the Election Law should be con- 
strued liberally to give effect to the will of the people.” 


In Asher v. Johnson, 192 Ky. 575, 234 S. W. 18, the court sus- 
tained the propriety of nomination by one petition of several differ- 
ent persons, as candidates for different offices, but held that a stat- 
ute expressly forbade the nomination in one petition of more than 
one person for the same office. 


The only reference to this matter in texts appears to be found 
in 29 C. J. S. 143, Section 108. In view of the fact that such pro- 
cedure has heretofore been employed in the State of Nebraska in 
connection with the same office, we are of the opinion that such 
petitions may be filed if they observe requirements described here- 
in. 


August 16, 1951 
SALARY INCREASE 


Effective Date of Railway Commissioner's Salary Increase 


REQUESTED BY: Ray C. Johnson, Auditor of Public Accounts, 
State House. 


OPINION BY: Clarence S. Beck, Attorney General; Walter E. 
Nolte, Deputy Attorney General. 
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QUESTION: Upon what date does the increase in salary pro- 
vided for Railway Commissioners in L. B. 66 of 
the 62nd Session of the Legislature become 
effective? 


CONCLUSION: August 27, 1951. 


In our opinion the statement contained in our opinion rendered 
to you upon February 14, 1951, relating to the effective dates of the 
increases for state constitutional officers applies to the members of 
the Railway Commission with the exception that L. B. 66 did not 
contain the emergency clause while L. B. 67 was passed with a 
declaration of an emergency. We have prepared and have in this 
otfice an extensive memorandum upon this matter, and it is our 
opinion that the increases provided by L. B. 66 must be paid com- 
mencing with August 27, 1951, the effective date of that enactment. 


August 20, 1951 
ASSISTANCE 
Old Age Assistance Lien; Priority Of 


REQUESTED BY: William B. Rist, County Attorney, Beatrice, Ne- 
braska. 


OPINION BY: Clarence S. Beck, Attorney General; Dean G. 
Kratz, Assistant Attorney General. 


QUESTION: (1) Does an old age assistance lien take pre- 
cedence over hospital, medical and funeral ex- 
penses and the cost of administration? 


(2) May an old age assistance lien be fore- 
closed, under L. B. 491, to the exclusion of any 
of the other claims against the decedent? 


(3) Is Sec. 1 of L. B. 491, wherein provision is 
made for the payment of funeral expenses, man- 
datory or discretionary upon the county? 


(4) May an old age assistance lien, under the 
provisions of L. B. 491, be foreclosed prior to 
the death of the recipient? 


(5) Who should be made parties defendant to 
a foreclosure proceeding under the provisions of 
L. B. 491? 


CONCLUSION: (1) Yes. 
(2) Yes. 
(3) Discretionary. 
(4) No. 
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(5) Assistance recipients (mortgagor), State of 
Nebraska (mortgagee), administrator or execu- 
tor, heirs, all persons interested in the contro- 
versy, and those persons who have any interest 
from either the mortgagor or mortgagee. 


(1) Section 68-215.01, R. R. S. 1943, says as follows: 


“The assistance benefits any recipient of old age assistance 
shall receive shall be a lien on any real estate owned by the 
recipient of such assistance from and after the date of the filing 
of the certificate as provided in this section. Whenever a cer- 
tificate is issued for such assistance to any person in whom the 
title to any real estate is vested, a copy of such certificate shall 
be indexed and recorded in the manner provided for the in- 
dexing of real estate mortgages in the office of the register of 
deeds or county clerk of the county in which the real estate is 
situated and such recording and indexing shall constitute notice 


of such lien.” 


The certificate above referred to is first described in Section 
68-208, R. R. S. 1943, which provides the methods of applying for 
and receiving said certificate. If the board of old age assistance 
approves the application, the director issues an old age assistance 
certificate which is promptly filed with the county clerk, and, as 
illustrated in Section 68-215.01, a lien then immediately attaches to 
the real estate owned by the recipient. 


Thus, assuming that these statutory procedures have been fol- 
lowed, it is safe to conclude that the assistance lien now in ques- 
tion had been for some time attached to the property of this par- 
ticular recipient, and that it is then most surely prior in time to 
the possible liens resulting from hospital, doctor, and funeral bills, 
and the costs of administration. In view of the amount of the lien 
($1949) it is also safe to assume that the certificate was approved 
sometime subsequent to 1947 and thus the statutory lien granted by 
Section 68-215.01, supra, does exist. 


The general rule in this regard is, that a lien which is prior in 
time gives a prior claim and is entitled to satisfaction out of the 
subject matter it binds before other subsequent liens binding the 
same property. 53 C. J. S. 856. Also, when the personal estate is 
insufficient, a specific lien binding decedent’s land at the time of 
his death has priority as to the land bound thereby over all un- 
secured debts of decedent or claims against the estate and in dis- 
tributing the proceeds of the land among creditors the holder of the 
lien is entitled to be paid first. 34 C. J. S. 325. This citation in- 
cludes, at page 327, the general thought that the proceeds of en- 
cumbered property must be applied to the payment of the lien in 
priority to funeral expenses, expenses of last sickness, and expenses 


of administrating the estate. 


These general rules were used as basis for a 1949 ruling of this 
office (Report of Attorney General, 1949-1950, p. 392), which was: 


“As to the real estate, the lien for assistance must be satis- 
fied before any other claim.” 
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The above conclusion was in answer to a question identical to 
the one presented in your inquiry. You suggest, however, that the 
new law (L. B. 491) may possibly give cause to change this, inas- 
much as it provides in part that old age assistance liens be fore- 
closed in the same manner as real estate mortgages are foreclosed. 
Prior to 1951 the law provided no method for the foreclosure of 
assistance liens and we feel the legislature had in mind, in enacting 
Sec. 3 of L. B. 491, a remedy to this situation. They did not intend 
to, nor can we see any way in which the actual language did, change 
the law with regard to the priority of an old age assistance lien. 
In view of these facts we see no reason to depart from the earlier 
ruling of this office. 


In so concluding’ we are not unmindful of the initial section of 
L. B. 491, which says: 


“Before any old age assistance lien or claim is foreclosed 
and satisfied, the burial expenses of a deceased recipient may 
be paid, in no case to exceed two hundred fifty dollars.” 


The title provisions of this act, however, and the statement 
made by the committee with regard to the act, indicate the legis- 
lators inserted this section into the law in order to place a maxi- 
mum cost on funeral claims. Also, the language of this section re- 
lating to prior satisfaction of funeral expenses is not mandatory, 
but discretionary (as we shall later see), and thus it would seem 
that the section contains nothing which would command an altera- 
tion of our previous opinion. 


(2) Sec. 3 of L. B. 491 declares that any old age assistance lien 
may be foreclosed in the same manner as provided for the fore- 
closure of real estate mortgages, except that no stay of an order of 
sale shall be allowed when old age assistance liens are foreclosed. 
The lien then, for the purposes of foreclosure, acquires the status 
of a mortgage lien and it is, as we have already shown, first in 
priority and remains such. Applying the general law of mortgage 
foreclosure we are of the opinion that the lien could be foreclosed 
to the exclusion of the other claims, that is, upon foreclosure the 
proceeds of the sale are first applied to the old age assistance lien. 
In 59.'C. J. S. 1519, it is said: 


“As to encumbrances, liens, or claims other than those that 
are prior to his own, a foreclosing mortgagee occupies a posi- 
tion of superiority exactly corresponding to the strength of his 
position as mortgagee, his lien being simply transferred from 
the land to the proceeds of the sale, and hence he cannot be 
displaced.” 


(3) Sec. 1 of L. B. 491 has already been quoted and declared 
to be permissive, rather than mandatory. In explanation we give 
you the following authorities: 


In Miller v. Siblereth, 151 Neb. 33, the court held that in gen- 
eral the word “may” used in statutes, will be given ordinary mean- 
ing, unless it would manifestly defeat the object of the statute, and 
when used in a statute it is permissive, discretionary, and not man- 
datory. Also: Hubbard v. Northwall, 36 N. W. 2d 282, 150 Neb. 894. 
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The ordinary meaning of “may” connotes possibility; it does 
ey connote certainty. In re Hirsh’s Estate, 5 A. 2d 160, 334 Pa. 


Under certain conditions the word “may” can be mandatory, 
such as when used in a statute to delegate a power the perform- 
ance of which involves the protection of public or private inter- 
ests. State v. Emanuel, 7 N. W. 2d 156, 142 Neb. 583. To qualify 
under this condition, however, it is necessary that a clear duty be 
set forth by the legislature, the nonperformance of which would 
cause irreparable injury. State v. Emanuel, supra. It would seem 
that those conditions are not present here and thus we can see no 
cause to depart from the general rule. 


(4) This office recently advised as follows: 


“It seems clear to us that inasmuch as the claim for re- 
imbursement of assistance funds cannot be asserted until after 
the death of the recipient, the lien securing such claim cannot 
be enforced by foreclosure or otherwise during the life of the 
recipient.” (Report of the Attorney General, February 22, 1951) 


L. B. 491 was enacted subsequent to the above opinion and you 
ask whether the provisions of this act would in any way change the 
effect of the above opinion. In answer we advise that it would not; 
for neither the history of the act nor the language contained therein 
indicate any intention to allow foreclosure of old age assistance liens 
prior to the death of the recipient. The allowance of such a pro- 
cedure would obviously upset the entire spirit of our old age assist- 
ance system and thus we feel it unnecessary to render further ex- 


planation. 


(5) Inasmuch as L. B. 491 requires that old age assistance liens 
be foreclosed in the same manner as provided for the foreclosure of 
real estate mortgages, it is necessary, in order to determine the 
necessary parties, that we examine the general mortgage law. The 
rule relative to necessary parties in a mortgage foreclosure is dis- 
closed in Clements v. Doaks, 299 N. W. 505, 140 Neb. 265. 


“Only the mortgagor, the mortgagee, and those who have 
acquired any interest from either of them subsequent to the 
mortgage are necessary parties.” See also: Bank v. Barnes, 143 
Neb. 58, 8 N. W. 2d 545, 


59 C. J. S. 1110 (Sec. 627 e) discusses the position of heirs and 
administrators as necessary parties. In your instance it might be 
necessary to include the heirs, inasmuch as they would own the 
equity of redemption. At 59 C. J. S. 1100 (Sec. 624) it is said that 
in an action to foreclose a mortgage all persons who are interested 
in the controversy should be made parties, in order that there may 
be an end of litigation, and all persons directly affected by the con- 
troversy must be made parties. Section 627 also states that prior 
and subsequent encumbrancers are proper but not necessary par- 
ties; that those defendants who must be included in order to cut off 
all outstanding rights in the property are necessary parties and that 
those defendants against whom a personal judgment is sought are 


proper parties. 
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From this we conclude the following should be named as parties 
to your action: the assistance recipients (mortgagor), State of Ne- 
braska (mortgagee), administrator or executor, heirs, all persons in- 
terested in the controversy, and those persons who have any inter- 
est from either the mortgagor or mortgagee. 


August 20, 1951 
COUNTY SUPERVISOR 
Right to Claim for Labor Done as a Grader Operator 


REQUESTED BY: George W. Haessler, County Attorney, Wahoo, 
Nebraska. : 


OPINION BY: Clarence S. Beck, Attorney General; Dean G. 
Kratz, Assistant Attorney General. 


QUESTIONS: 1. May a county supervisor be employed by 
the county as a grader operator? 


2. May a county supervisor, who has been em- 
ployed by the county as grader operator, re- 
ceive payment for his services as such? 


CONCLUSIONS: 1. No. 
2. No. 


The above two questions may be answered simultaneously by 
legal interpretation of a single statute: Section 23-146, R. S. 1943, 
which says as follows: 


“No county officer or county surveyor shall in any manner, 
either directly or indirectly, be pecuniarily interested in or re- 
ceive the benefit of any contracts executed by the county for 
the furnishing of supplies or any other purpose; neither shall 
any county officer or county surveyor furnish any supplies for 
the county on order of the county board, without contract.” 


This statute, we feel, necessarily precludes a member of the 
county board of supervisors from being employed by the county as 
a grader operator, or, in case he is inadvertently so employed, from 
receiving payment for his service in that capacity. Such employ- 
ment, or claim for labor done under such employment, would arise 
from a contractual agreement; that is, if he is entitled to work, or 
recover for work done, it is by virtue of a contract between himself 
and the county, whereby he is employed to render services which 
in their nature were extra-official. The question then, is whether a 
county officer can make a valid contract with the county for com- 
pensation for extra-official services? This same question, produced 
by a problem quite similar to the one here, was answered in the 
negative in the case of Wilson v. Otoe County, 71 Neb. 435, 98 
N. W. 1050. The court interpreted Section 23-146, supra, (then Sec. 
51, art. 1, ch. 18 Compiled Statutes) as follows: 
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“In view of the mischief aimed at by such provision, and its 
comprehensive language, there can be no doubt that it was in- 
tended to include every species of contract in which an officer 
of the county may have a pencuniary interest, whether it be for 
furnishing supplies or services.” 


The final holding of the court was that a contract between a 
county and one of its officers whereby such officer undertakes to 
perform extra-official services for which the county undertakes to 
pay him compensation in addition to the fees or salary allowed by 
law, is in violation of said section and will not support an action for 
such extra compensation. 


In Pethoud v. Gage County, 83 Neb. 497, 120 N.W, 154, the 
court made reference to the Wilson case, supra, saying: 


“The district court sustained a demurrer to his petition, and 
rendered a judgement for the defendant. This court affirmed 
that judgement, and, by so much of that decision as was 
material to that controversy, held that a contract between a 
county and one of its officers whereby such officer undertakes 
to perform extra-official services, for which the county under- 
takes to pay him a compensation in addition to the fees or 
salary allowed him by law is in violation of the section above 
quoted, and will not support an action for such extra compensa- 
tion.” (By “section above quoted” the court refers to what is 
now section 23-146, supra.) 


The foregoing, then, reflects a situation like the one you present 
and furnishes a clear answer. Inasmuch as these cases still stand 
as valid law, we see no reason to present additional authority. 


August 20, 1951 
DAIRY PRODUCTS 


"Grade A” Milk and Milk Products—Right to Fortify 
with Vitamins A and D—Effect of L.B. 333. 


REQUESTED. BY: Hon. William Moulton, State Senator, Omaha, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: Under the provisions of L.B.333, enacted by the 
regular 1951 Session of the Legislature, may the 
Department of Agriculture and Inspection adopt 
regulations permitting sale as a “Grade A” milk 
of milk which has been partially defatted and to 
which have been added vitamins A and D? 


CONCLUSION: No. The Department may, however, by regula- 
tion, permit the sale of milk from which the fat 
has been extracted and to which vitamin D has 
been added as a “Grade A Vitamin D Skimmed 
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Milk.” Milk which has been defatted and to 
which vitamin D has been added. together with 
a sirup or flavoring of wholesome ingredients 
may be authorized for sale as a “Grade A 
Skimmed Milk Vitamin D” beverage, if properly 
labeled to show its ingredients. 


Legislative Bill No. 333, was enacted by the regular 1951 Session 
of the Legislature, and will take effect August 27, 1951. The act re- 
lates to the production and sale of “Grade A” milk. 


Section 2 of L.B. 333, provides: 


“The director is hereby authorized to adopt, by regulation, 
minimum standards for the sanitary quality, production, process- 
ing, distribution, and sale of “Grade A” milk and “Grade A” 
milk products, and for labeling of the same. Such regulations 
shall comply generally with the United States Public Health 
Bulletin Milk Ordinance and Code, as issued by the Federal 
Security Agency.” 


The United States Public Health Bulletin Milk Ordinance and 
Code prescribes certain minimum standards which must be met to 
entitle a product to be sold as “Grade A” milk or a “Grade A” milk 
product. Among these prescribed standards are the following: 


1. The bacterial count of Grade A raw milk must not ex- 
ceed 50,000 per milliliter, and of pasteurized Grade A milk it 
must not exceed 30,000 per milliliter. 


2. It must contain not less than 8% per cent of milk solids 
exclusive of fat. 


3. It must contain not less than 344 per cent of milk fat. 


4. Vitamin D may be added if the vitamin content -is in- 
ereased by an approved method to at least 400 U, S. P. units 
per quart. 


5. The milk must be labeled as required by law, and if it 
contains vitamin D it must be labeled “Vitamin D Milk” and 
must state the source of the vitamin D and the number of units 
per quart. The label must also state whether the milk is raw or 
pasteurized and contain such other information as is required by 
law. 


I find no provision in the law or in the United States Public 
Health Bulletin Milk Ordinance and Code permitting the addition of 
vitamin A to milk or skimmed milk, and am informed that the 
Federal regulations do not permit the shipment for sale in interstate 
commerce of milk or skimmed milk to which vitamin A has been 


added. 


I conclude, therefore, that L.B. 333, does not authorize the De- 
partment, by regulation, to permit the sale as “Grade A” milk of a 
milk which contains less than 3% per cent of milk fat or to which 
vitamin A- has been added. 
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I am of the opinion, however, that milk from which the milk fat 
has been extracted so that it contains less than 3% per cent of milk 
fat, and which does not contain vitamin A but does contain the 
proper amount of vitamin D may, under regulation of the Depart- 
ment, be sold as “Grade A Vitamin D Skimmed Milk.” The sale of 
such a milk must, of course, depend on the adoption by the Depart- 
ment of a regulation permitting it. The Department has no authority, 
however, to authorize by regulation the sale of this product as 
Grade A milk but only as “Grade A Vitamin D Skimmed Milk.” 


The United States Public Health Bulletin Milk Ordinance and 
Code also provides for “milk beverages” and “skimmed milk bever- 
ages.”A “Grade A” milk beverage is “Grade A” milk to which has 
been added a sirup or flavor consisting of wholesome ingredients. A 
“Grade A’’skimmed milk beverage is “Grade A Skimmed Milk” to 
which has been added a sirup or flavor of wholesome ingredients. I 
believe that, under L.B. 333, the Department may authorize the sale 
of Grade A milk beverages and Grade A skimmed milk beverages if 
they meet the standards above mentioned. Such milk beverages 
must be properly labeled to show the sirup or flavoring which has 
been added, and also the quantity and source of vitamin D if it has 
been added to the beverage. 


August 20, 1951 
VETERANS 
Definition for Purposes of County Aid 
REQUESTED BY: Louis R. Eby, Director, Department of Veterans’ 


Affairs. 

OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Assistant Attorney Gen- 
eral. ‘ 

QUESTION: In view of the amendment of Section 80-102 by 


the 1951 Legislature, what are the limiting dates 
for granting Soldiers Relief by the counties to 
veterans of World War II? 


CONCLUSION: December 7, 1941 to December 31, 1946. 


Prior to its amendment in 1951, Section 80-102 simply provided 
for aid to “indigent veterans”. (See Report of Attorney General, 
1947-48, p.352) Section 1 of L.B. 62, Sixty-Second Session, effective 
August 27, 1951, amended section 80-102 and provides in part as 
follows: 


“The soldiers’ relief commission shall meet at such times as 
is deemed necessary. It shall determine the amount considered 
necessary for providing aid for members of the United States 
Army, Navy, Air Force, Marine Corps, or Coast Guard who 
served during any period of actual hosiilities in a war or con- 
flict as determined by the United States Government, * * *.” 
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The title of the act explains that. one of the purposes of the 
amendment is, “to redefine the classes of persons entitled to. aid”. 


Presidential Proclamation No. 2714 provides: 


“NOW, THEREFORE, I, *.* * do hereby proclaim the ces- 
sation of hostilities of World War II, effective twelve o’clock 
noon, December 31, 1946.” 


It is therefore concluded that the Soldiers’ Relief Commission 
would have authority to extend county aid to qualified veterans of 
World War II who served prior to the date fixed in the proclama- 
tion. 


August 21, 1951 
LIQUOR TAX 


Liability of Retail Liquor Dealers for 
Increase in Gallonage Tax 


REQUESTED BY: Nebraska Liquor Control Commission. 


OPINION BY Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: Does the increase of tax on alchoholic liquors 
provided for in L.B. 321, enacted by the 1951 
session of the Legislature, apply to stocks of 
liquor owned and possessed by retail licensees, 
or only to liquors in the possession of manu- 
facturers andwholesalers at the time L.B. 321 
takes effect? 


CONCLUSION: The tax increase provided by L.B. 321 does not 
apply to retail licensees but only to manufactur- 
ers and wholesalers. 


L.B. 321 amends section 53-160, R.S. Supp. 1949, by increasing 
the tax on alchohol and spirits from $1.00 per gallon to $1.20 per 
gallon. This law will become effective on August 27, 1951. 


It is my opinion that the increased tax does not apply to any 
liquor which has been sold and delivered to a licensed retailer prior 
to August 27, 1951. 


You will note that section 53-160 provides that this tax “is im- 
posed upon the privilege of engaging in business as a manufacturer 
or as a distributor at wholesale,” etc. It further provides that “manu- 
facturers-or distributors at wholesale of alcoholic liquors shall be 
exempt from the payment of such gallonage tax,” under certain cir- 
cumstances and conditions set forth in the statutes. 


Furthermore, the next succeeding section of the statute, section 
53-161, R.S. Supp. 1949, as amended by L.B. 440, provides that this 
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tax “shall be evidenced by tax stamps to be affixed to each original 
package of alcoholic liquor for use in this state,” and further that 
“it is the duty of each manufacturer and distributor at wholesale, be- 
fore delivery of any alcoholic liquor to a licensed purchaser, to affix 
a stamp or stamps firmly to each original package at the rate of 
gallonage provided for,” in section 53-160. 


It seems to me too clear for argument that the law applies only 
to liquor in the possession of the manufacturer or distributor at 
wholesale, and that liquor which has legally passed into the posses- 
sion of the retailer prior to August 27, 1951 is not subject to the in- 
creased tax. The law specifically states that it is a tax on manu- 
facturers and distributors at wholesale for the privilege of doing 
business, and makes no mention whatever of retailers. Certainly the 
wholesaler or manufacturer could not be taxed for liquor which is 
no longer owned and possessed by him, and the law makes no pro- 
vision whatever for this tax on liquor in the hands of the retailer. 


August 21, 1951 
COUNTY COMMISSIONERS 
Authority to Repair Courthouse. 


REQUESTED BY: Mr. Jack H. Myers, County Attorney of Kimball 
County, Kimball, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTIONS: (1) May the county commissioners, without vote 
of the people, appropriate the necessary sum 
(less than $10,000) for repairs of the courthouse? 


(2) There being no sinking fund available for 
this repair, how shall the money be raised? 


CONCLUSIONS: (1) Yes. 


(2) By borrowing money and issuing bonds. 


(1) Section 23-120, R. S. 1943, as amended by L. B. 130, 1951 
Nebraska Legislative Session, so far as is pertinent, reads as follows: 


“The county board shall erect or otherwise provide a suit- 
able courthouse, jail, and other necessary county buildings, 
and for that purpose to borrow money and issue the bonds 
of the county to pay the same. The board shall keep the 
said buildings in repair and provide suitable rooms and 
offices for the accommodation of the several courts of record, 
compensation court or any member thereof, the Commissioner 
of Labor for the conduct and operation of the state free em- 
ployment service, the county board, clerk, treasurer, sheriff, 
clerk of the district court, county superintendent, county 
surveyor, county agricultural agent and county attorney (pro- 
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vided the county attorney shall hold his office at the county 
seat) and suitable furniture therefor. But no appropriation 
exceeding ten thousand dollars shall be made for the erection 
of any county building except as hereinafter provided, with- 
out first submitting the proposition to a vote of the people 
of the county at a general election or a special election ordered 
by the board for that purpose, and the same is ordered by a 
majority of the legal voters thereon; * * *” 


It will be noted that the above statute nowhere makes specific 
provisions for appropriating money for the repair of county build- 
ings; yet it does specifically set out the duty of the county board 
to make such repairs. The ambiguity thus created gives cause 
for examination of general precedents dealing with the duties of 
the county board. 


Beadle v. Harmon, 130 Neb. 389, 265 N. W. 18, was an action 
against the county commissioners for expending public funds un- 
lawfully by purchasing an electric refrigerator for the county jail. 
The court declared that above act, together with some general laws 
(which still exist) conferring certain duties and powers on the 
commissioners, gave ample authority for purchase of the refri- 
gerator. They said (via Eberly, J.): 


“In consideration of these powers thus specifically con- 
ferred, this court has repeatedly declared that boards of 
county commissioners in this state, in addition to the powers 
specifically conferred by statute, have such other powers as 
are incidentally necessary to enable such boards to carry into 
effect the powers granted. (cases cited).” 


That “the board shall keep the said buildings in repair” is a 
duty specifically conferred on the county commissioners by the 
provisions of section 23-120, supra. Certainly necessary to carry 
into effect this duty is the authority to finance it, and thus it 
can easily be conceded that the county has the power, and in this 
case perhaps the duty (“shall” being generally mandatory) to repair 
the courthouse and to spend money to perpetrate said repair. It is 
reasonable, also, to conclude that the Legislature did not intend 
the amount spent in such repair to be limitless, particularly with- 
out the approval of the people. These conclusions lead us to feel 
that the Legislature, when they originally enacted section 23-120, 
supra, intended that the limitation on the appropriation apply not 
only to the “erection of any county building”,but also to the 
repair. Thus we would advise that the county board had authority 
to appropriate money for the repair of its courthouse, not to exceed 
ten thousand dollars. We are supported in this general conclusion 
by the following guides to statutory interpretation: 


The courts are generally reluctant to construe a statute so as 
to permit it to operate harshly (Goble v. Simeral, 67 Neb. 276, 
93 N. W. 235); or permit an absurd result (In re Hapenmans 
Estate, 102 Neb. 550, 167 N. W. 792); and they generally consider 
the consequences of each possible interpretation (Howard v. Jensen, 
117 Neb. 102, 219 N. W. 811). To say that there was no method of 
financing repair of county buildings without spending considerable 
time and money submitting the issue to the people, would operate 
a hardship on the county and its citizens; produce, by demanding 
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approval of the people for a $50 repair, an absurd result; and 
present unreasonable consequences. 


Since county oficials have very often applied section 23-120, 
supra, so as to allow repair of county buildings by appropriation 
of not more than fifteen hundred dollars (the former statutory 
era now ten thousand), the following general rule is of 
Intiuence: 


“Construction given ambiguous statutes by those obligated 
to enforce them, where acquiesced in by the Legislature by 
continued non-interference, will be approved unless uncon- 
stitutional or clearly wrong.” Chicago &N. W. Ry. Co. v. Bau- 
man, 271 N. W. 256, 132 Neb. 67. 


(2) The first sentence of section 23-120, supra, may be properly 
read as follows: “The county board shall* ** provide a_ suitable 
courthouse * * * and for that purpose to setrow money and issue the 
bonds of the county to pay the same.” 


We feel the word “provide”, included in the above sentence, 
is broad enough to include repair, and thus statute furnishes a 
mthod of financing repair of the courthouse. We are influenced in 
this opinion by our general interpretation of the word “provide”; 
by the dictionary definition of the word ( “To make ready for 
further use”—Webster); and by the holding of the Idaho Supreme 
Court in the case of King v. Independent School Dist. Class A, No. 
37, 46 Idaho 800, 272 P. 507, which was: Under Laws 1921, c. 215, 
as amended by Laws 1927, c. 121, providing that bonds may be 
isued to build or provide one or more schoolhouses, or other 
needed buildings in the district, bonds could legally be issued to 
move bungalows to make the school site available; the word 
“provide” having a broad meaning sufficient to include almost 
any means whereby schoolhouses are made available. 


August 23, 1951 
RURAL FIRE PROTECTION DISTRICTS 
Tax Levy—Necessity of Election 


REQUESTED BY: Clifford H, Phillips, County Attorney Red Cloud, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: Where a rural fire protection district has levied 
a tax for the district as provided in section 35- 
509, R. S. Supp. 1949 and the county in which 
the district is located already has a tax levy 
up to the constitutional limit of five mills for 
general purposes, is it necessary to call a special 
election for the purpose of authorizing the rural 
fire protection district levy before making such 
levy? If so, what procedure should be followed? 
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CONCLUSION: A rural fire protection district is not an agency 
of the county but is an independent corporate 
entity, and it may levy a tax for its own pur- 
poses independent of the county levy. Hence, no 
election is necessary. 


Section 35-509, R. S. Supp. 1949, provides that the board of 
directors of the rural fire protection district shall annually estimate 
the probable expense of the district which sum shall be certified 
to the county clerk who shall levy a tax not to exceed one mill upon 
the taxable property within said district for the maintenance of the 
fire protection district for the fiscal year. There is no statutory 
provision for submitting the question of levying such tax to the 
voters on taxpayers of the district. 


Section 5, Article VIII of the Constitution provides: 


“County authorities shall never assess taxes the aggregate 
of which shall exceed fifty cents per one hundred dollars 
actual valuation as determined by the assessment rolls, except 
for the payment of indebtedness existing at the adoption hereof, 
unless authorized by a vote of the people of the county. 
(Amended, 1920.)” 


In the case of C. B. 2 Q. Railroad Co. v. Klein, 52 Neb. 258, 
71 N. W. 1069, our supreme court held that a township in a county 
under township organization is an independent corporate entity, 
and clothed by law with power to assess taxes upon property 
within its jurisdiction for such purposes. as the legislature has 
declared to be township purposes, and that such township taxes, 
even though levied by the county supervisors without a vote of 
the people, are valid, although the aggregate of such township 
taxes and the county taxes exceed the constitutional limitation. 


It seems to us that the same reasoning must apply to rural 
fire protection districts. The constitutional limitation applies to 
taxes levied by the county for county purposes, and not to taxes 
levied for an independent corporate entity within the county even 
though the tax is levied and collected by the county authorities; 
and the limitation imposed by section 5, Article VIII of the 
Constitution has no application to such taxes. For that reason a 
special election to approve such tax is, in our opinion, unnecessary. 


August 24, 1951 
TAXATION AND REVENUE . . 
Tax Commissioner; Appointment and Term of Office 
REQUESTED BY: Philip K. Johnson, Tax Commissioner. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 
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QUESTION: Whether the amendment of section 77-301 and 
section 77-302, R. R. S. 1943 by L. B. 506 Ses- 
sion Laws 1951, to provide for a term of six 
years for the office of tax commissioner, so 
operates, when the bill becomes effective August 
27, 1951, as: 1. to prolong the tenure of the in- 
cumbent; or 2. to shorten the term of the in- 
cumbent and to require the appointment of one 
who will serve until the next session of the 
legislature at which time the Governor or his 
successor will nominate one who, upon con- 
firmation, will be appointed to fill the office 
for the remainder of the statutory term provided 
in L. B. 506; or 3. to require an appointment 
for a six year term by the Governor’s successor 
in January, 1953? 


CONCLUSION: The Governor should presently exercise the 
power to appoint a tax commissioner for the 
reason, the grounds of which are stated at 
length in the opinion, that his nominee, although 
confirmed by the legislature, has not been 
appointed to the office of the tax commissioner 
by the Governor. 


Section 28 of Article IV of the Constitution of Nebraska pro- 
vides, so much of it as is pertinent, as follows: 


“A Tax Commissioner shall be appointed by the Governor 
with the advice and consent of the senate.* ** His term of 
office and compensation shall be as provided by law.” 


Section 77-301, R. R. S. 1943 presently provides: 


“The Governor, at the beginning of each term, shall 
nominate, and, with the advice and consent of the Legislature, 
shall appoint a Tax Commissioner, who shall receive a salary 
of five thousand dollars per annum.” 


Section 77-301, as amended by L. B. 506, Session Laws 1951, 
on and after August 27, 1951, the effective date of the amendatory 
act, will read as follows: 


“The Governor shall nominate, and, with the advice and 
consent of the Legislature, shall appoint a Tax Commissioner, 
who shall receive a salary of five thousand dollars per annum.” 


Section 10 of Article IV of the Constitution provides: 


“The governor shall nominate and by and with the advice 
and consent of the senate, (expressed by a majority of all sen- 
ators elected, voting by yeas and nays,) appoint all officers 
whose offices are established by the constitution, or which may 
be created by law, and whose appointment, or election is not 
otherwise by law or herein provided for; and no such officer 
shall be appointed or elected by the legislature.” 


It will be noted that section 28 of Article IV of the Constitution, 
relating to the office of Tax Commissioner, was adopted by the 
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people in 1920 and became effective January 1, 1921, Section 1, 
Article XVII. The legislature, by its enactment of the general statute, 
Laws 1921, c. 133, Art. III, sec. 1, which contained what is now 
section 77-301, provided for the appointment of a Tax Commissioner, 
and in doing so used the language of section 28 of Article IV. In 
1943 the legislature by the adoption of the 1943 Revision of the 
Statutes of Nebraska, containing section 77-301 in its modified 
form, thereby placed upon section 28 of Article IV of the Constitu- 
tion its construction of the words: “A Tax Commissioner shall be 
appointed by the Governor with the advice and consent of the sen- 
ate.” This language was treated as being equivalent in intent and in 
meaning to like language found in section 10 of Article IV of the 
Constitution, set forth above. 


This language of sections 10 and 28 derives, as examination 
will plainly disclose, from section 2 of Article II of the Constitution 
of the United States which reads, so much of it as is pertinent, as 
follows: 


“The President * * * shall have power * * * and he shall 
nominate, and by and with the Advice and Consent of the 
Senate, shall appoint Ambassadors, other public Ministers and 
Consuls, Judges of the supreme Court, and all other Officers 
of the United States, whose Appointments are not herein other- 
wise provided for, and which shall be established by law: * * *” 


The Supreme Court of the United States, by Marshall, C. J. 
in Marbury v. Madison, 3 U. S. 137, 2 L.ed. 60 settled the construc- 
tion and meaning of this language when it was required to decide 
whether or not the President had exercised the power to appoint to 
an office. We quote at length from the opinion in order to show 
forth the application of the court’s reasoning to the factual situation, 
hereinafter stated, which we find to exist in respect to the office of 
Tax Commissioner. The Supreme Court of the United States said: 


“It appears, from the affidavits, that, in compliance with 
this law, a commission for William Marbury, as a justice of peace 
for the county of Washington, was signed by John Adams, then 
President of the United States; after which, the seal of the 
United States was affixed to it; but the commission has never 
reached the person for whom it was made out. In order to de- 
termine whether he is entitled to this commission, it becomes 
necessary to inquire, whether he has been appointed to the of- 
fice. For if he has been appointed, the law continues him in 
office for five years, and he is entitled to the possession of those 
evidences of office, which, being completed, became his property. 


“The 2d section of the 2d article of the constitution declares, 
that ‘the president shall nominate, and by and with the advice 
and consent of the senate, shall appoint ambassadors, other pub- 
lic ministers and consuls, and all other officers of the United 
States, whose appointments are not otherwise provided for.’ The 
3d section declares, that ‘he shall commission all the officers of 
the United States.’ 


“An act of congress directs the secretary of state to keep 
the seal of the United States, ‘to make out and record, and affix 
the said seal to all civil commissions to officers of the United 
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States, to be appointed by the president, by and with the 
consent of the senate, or by the president alone; provided, that 
the said seal shall not be affixed to any commission, before the 
rie shall have been signed by the president of the United 
tates. 


“These are the clauses of the constitution and laws of the 
United States, which affect this part of the case. They seem to 
contemplate three distinct operations: 


“Ist. The nomination. This is the sole act of the president, 
and is completely voluntary. 


“2d. The appointment. This is also the act of the president, 
and is also a voluntary act, though it can only be performed by 
and with the advice and consent of the senate. 


“3d. The commission. To grant a commission to a person 
appointed, might, perhaps, be deemed a duty enjoined by the 
constitution. ‘He shall,’ says that instrument, ‘commission all the 
officers of the United States.’ 


“The acts of appointing to office, and commissioning the 
person appointed, can scarcely be considered as one and the 
same; since the power to perform them is given in two separate 
and distinct sections of the constitution. The distinction between 
the appointment and the commission will be rendered more 
apparent by averting to that provision in the second section of 
the second article of the constitution, which authorizes congress 
‘to vest, by law, the appointment of such inferior officers, as 
they think proper, in the president alone, in the courts of law, 
or in the heads of departments;’ thus contemplating cases where 
the law may direct the president to commission an officer ap- 
pointed by the courts, or by the heads of departments. In such a 
case, to issue a commission would be apparently a duty distinct 
from the appointment, the performance of which, perhaps, could 
not legally be refused. 


“Although that clause of the constitution which requires the 
president to commission all the officers of the United States, 
may never have been applied to officers appointed otherwise 
than by himself, yet it would be difficult to deny the legislative 
power to apply it to such cases. Of consequence, the constitu- 
tional distinction between the appointment of an office and the 
commission of an officer who has been appointed, remains the 
same as if in practice the president had commissioned officers 
appointed by an authority other than his own. 


“It follows, too, from the existence of this distinction, that 
if an appointment was to be evidenced by any public act, other 
than the commission, the performance of such public act would 
create the officer; and if he was not removable at the will of 
the president, would either give him a right to his commission, 
or enable him to perform the duties without it. 


“These observations are premised, solely for the purpose of 
rendering more intelligible those which apply more directly to 
the particular case under consideration. 
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“This is an appointment made by the president, by and with 
the advice and consent of the senate, and is evidenced by no 
act but the commission itself. In such a case, therefore, the com- 
mission and the appointment seem inseparable; it being almost 
impossible to show an appointment, otherwise than by provid- 
ing the existence of a commission; still the commission is not 
necessarily the appointment, though conclusive evidence of it. 


“But at what stage, does it amount to his conclusive evi- 
dence? The answer to this question seems an obvious one. The 
appointment being the sole act of the president, must be com- 
pietely evidenced, when it is shown that he has done every- 
thing to be performed by him. Should the commission, instead 
of being evidence of an appointment, even be considered as 
constituting the appointment itself; still, it would be made, when 
the last act to be done by the president was performed, or, at 
farthest, when the commission was complete. 


“The last act to be done by the president is the signature of 
the commission: he has then acted on the advice and consent of 
the senate to his own nomination. The time for deliberation has 
then passed: he has decided. His judgment, on the advice and 
consent of the senate, concurring with his nomination, has been 
made, and the officer is appointed. This appointment is evidenc- 
ed by an open unequivocal act; and being the last act required 
from the person making it, necessarily excludes the idea of its 
being, so far as respects the appointment, an inchoate and in- 
complete transaction. 


“Some point of time must be taken, when the power of the 
executive over an officer, not removable at his will, must cease. 
That point of time must be, when the constitutional power of 
appointment has been exercised. And this power has been exer- 
cised, when the last act, required from the person possessing the 
power, has been performed: this last act is the signature of the 
commission. This idea seems to have prevailed with the legis- 
lature, when the act passed, converting the department of 
foreign affairs into the department of state. By that act, it is 
enacted, that the secretary of state shall keep the seal of the 
United States, ‘and shall make out and record, and shall affix 
the said seal to all civil commissions to officers of the United 
States, to be appointed by the president;’ ‘provided, that the said 
seal shall not be affixed to any commission, before the same 
shall have been signed by the President of the United States; 
nor to any other instrument or act, without the special warrant 
of the president therefor.’ 


“The signature is a warrant for affixing the great seal to 
the commission; and the great seal is only to be affixed to an 
instrument which is complete. It attests, by an act, supposed to 
be of public notoriety, the verity of the presidential signature. 
It is never to be affixed, until the commission is signed, because 
the signature, which gives force and effect to the commission, is 
conclusive evidence that the appointment is made. 


“The commission being signed, the subsequent duty of the 
secretary of state is prescribed by law, and not to be guided by 
the will of the president. He is to affix the seal of the United 


—276— 


States to the commission, and is to record it. This is not a pro- 
ceeding which may be varied, if the judgment of the executive 
shall suggest one more eligible; but is a precise course accurate- 
ly marked out by law, and is to be strictly pursued. It is the 
duty of the secretary of state, to conform to the law, and in 
this he is an officer of the United States, bound to obey the 
laws. He acts, in this respect, as has been very properly stated 
at the bar, under the authority of law, and not by the instruc- 
tions of the president. It is a ministerial act, which the law en- 
joins on a particular officer for a particular purpose. 


“Tf it should be supposed, that the solemnity of affixing the 
seal is necessary, not only to the validity of the commission, but 
even to the completion of an appointment, still, when the seal is 
affixed, the appointment is made, and the commission is valid. 
No other solemnity is required by law; no other act is to be per- 
formed on the part of government. All that the executive 
can do, to invest the person with his office, is done; and unless 
the appointment be then made, the executive cannot make one 
without the co-operation of others. 


“After searching anxiously for the principles on which a 
contrary opinion may be supported, none have been found, 
which appear of sufficient force to maintain the opposite 
doctrine. Such as the imagination of the court could suggest, 
have been very deliberately examined, and after allowing them 
all the weight which it appears possible to give them, they do 
not shake the opinion which has been formed. In considering 
this question, it has been conjectured, that the commission may 
have been assimilated to a deed, to the validity of which de- 
livery is essential. This idea is founded on the supposition, that 
the commission is not merely evidence of an appointment, but is 
itself the actual appointment; a supposition by no means unques- 
tionable. But-for the purpose of examining this objection fairly, 
let it be conceded, that the principle claimed for its support is 
established. 


“The appointment being, under the constitution, to be made 
by the president, personally, the delivery of the deed of appoint- 
ment, if necessary to its completion, must be made by the presi- 
dent also. It is not necessary, that the delivery should be made 
personally to the grantee of the office: it never is so made. The 
law would seem to contemplate, that it should be made to the 
secretary of state, since it directs the secretary to affix the seal 
to the commission, after it shall have been signed by the presi- 
dent. If, then, the act of delivery be necessary to give validity to 
the commission, it has been delivered, when executed and given 
to the secretary, for the purpose of being sealed, recorded and 
transmitted to the party.” 


The facts with which we have to deal in this instance are these: 
It appears that on December 27, 1950 the Governor executed and 
delivered to the Secretary of State his commission by the terms of 
which he appointed the person therein named to the office of Tax 
Commissioner for a term commencing January 4, 1951 and terminat- 
ing January 8, 1953. On the same day the Secretary of State, after 
countersigning the commission, attached to it the Great Seal of the 
State, and thereupon he recorded the issuance of the commission 
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purporting to act in accordance with section 24 of Article IV of the 
Constitution and sections 84-103 and 84-502 (1) and (2), R.R.S. 1943. 
These provisions relate to the Great Seal, the duty of the governor 
to commission all civil officers, and to the duty of the secretary of 
state to countersign and record all commissions. 


On December 27, 1950 the Governor's appointee executed his 
official bond for the term of office set forth in the commission, and 
he took and subscribed the oath of office on December 29, 1950, 
which oath was endorsed on the bond. The bond was approved Jan- 
uary 10, 1951 by the Governor and on January 11, 1951 it was re- 
ceived by and filed in the office of the Secretary of State. On 
Februery 28, 1951 the Governor advised the Legislature of this 
appointment. 


Thereafter, on March 29, 1951 the Legislature, as appears by 
the Legislative Journal, Sixty-Second Session, at page 937 upon mo- 
tion to confirm the appointment of a tax commissioner, voted by 
majority of all senators, members of the legislature, to confirm the 
appointment of the person named by the Governor. It does not 
appear that the Governor has ever executed, during his present 
term of office, any commission by the terms of which he appointed 
his nominee whose nomination was thus confirmed by the Legisla- 
ture to the office of Tax Commissioner. 


It appears further that the procedure herein delineated has been 
a custom or practice of the various governors, and that no one has 
heretofore questioned the legal propriety thereof, although the ex- 
amination of the journals of the Senate and the Legislature discloses 
that on occasion certain governors or members of the legislature had 
followed correct procedure in this matter. 


Thus in 1921 Governor McKelvie, as appears at page 1803 of the 
Senate Journal of the Fourtieth Session, on April 25, 1921 advised 
the senate, as follows: “I have the honor of submitting for the con- 
sideration and approval of your Body, the name of W. H. Osborne 
for said office of Tax Commissioner.” The Senate by a majority vote 
confirmed the appointment. In 1923 Governor Bryan, as appears at 
page 1485 of the Senate Journal of the Forty-Second Session, on 
March 28, 1923 advised the Senate as folows:“I hereby submit for 
your approval the name of Wm. H. Smith of Lincoln, Lancaster 
County, Nebraska, as tax commissioner for the State of Nebraska. 
Said appointment to take effect immediately upon confirmation by 
your body.” The Senate confirmed the appointment. In 1941 Gover- 
nor Griswold, as appears at page 66 of the Legislative Journal of the 
Fifty-fifth Session, on January 10, 1941 advised the Legislature: “I 
have the honor to submit for your confirmation the appointment of 
Mr. Frank J. Brady of Atkinson to the position of State Tax Com- 
missioner.” There was duly carried by a majority vote the following 
motion: “I move to suspend the rules and adopt the report of the 
Committee on Committees and confirm the nomination of Frank J. 
Brady of Atkinson as tax commissioner of the State of Nebraska.” 


It is to be observed that section 10 of Article IV of the Con- 
stitution, set forth above, expressly provides that “no such officer 
shall be appointed or elected by the legislature”. The true function 
of the legislature is not that of election but rather it is to reject 
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or confirm the nomination. Either it will consent or it will not 
consent to the exercise by the governor of his power to appoint 
to the office the person whose name he has submitted. Until the 
legislature manifests its consent in the constitutional mode, by a 
vote of a majority of all senators elected, the executive cannot 
exercise the power to appoint his nominee. 


Upon confirmation by the legislature of the governor’s nominee, 
the governor then appoints him and the evidence of the appoint- 
ment is the execution of a commission which must have attached 
to it the Great Seal and be countersigned by and recorded in the 
office of the Secretary of State. It is not to be presumed that a 
governor could by mandamus be compelled to appoint one whose 
nomination had been confirmed but whom the governor, upon 
further consideration, should discover to be unfit or disqualified 
to hold office. Cf. Harrington v. Pardee, 1 Cal. App. 278, 82 Pac. 83; 
United States v. Smith, 286 U. S. 6, 76 L. ed. 954, 52 S, Ct. 475: 
State ex rel. Wright v. Savage, 64 Neb. 684, 90 N. W. 898, 91 N. 
W. 557; 105 A. L. R. 1146. 


It is to be noted, further, that a governor does not fix the term 
of office of a tax commissioner. By section 77-301, R. R. S. 1943 the 
term commences on the day of the exercise by a governor of the 
power of appointment, which cannot be accomplished until the 
legislature has confirmed the nominee, and the term nominally 
expires the first Thursday after the first Monday in January. How- 
ever, by express legislative direction the tenure of office continues 
to the day of the appointment and qualification of a successor. Ctf., 
State v. Galusha, 74 Neb. 188, 197, 104 N. W. 197. Section 77-301 
and section 77-302, as amended by L. B. 506, will fix the term of 
office so that its duration will be for six years from the day of 
appointment and qualification. 


State ex rel Caldwell v. Peterson, 153 Neb. 402, 45 N. W. 2d 
122 illustrates that notwithstanding long continued practice and 
custom a constitutional mandate must be observed. Where the Con- 
stitution and statutes prescribe a course of procedure, as they do in 
this matter, the legal effect thereof of being settled law since the 
decision in Marbury v. Madison, it necessarily follows that the Con- 
stitution must govern, and that practice or custom, when in conflict, 
must give way. 


The execution by the Governor of a commission on December 
27,1950 by the terms of which he purported to appoint a tax com- 
missioner for a term commencing January 4, 1951 and terminating 
January 8, 1953 was not a valid exercise of the power of appoint- 
ment. The commission is of no force and effect. Nor is it of any 
significance that the person named in the commission attempted to 
qualify for the office prior to his lawful appointment. Neither the 
commission, as evidence of the power of appointment, nor the 
qualification could lawfully be accomplished prior to the time 
when the Governor’s nominee had been confirmed by the Legi- 
slature. It is then, and only upon confirmation, that a governor may 
constitutionally execrise the power to appoint. 


It follows that while the Governor has, in legal effect, sub- 
mitted to the 1951 session of the Legislature the name of his 
nominee for the office of Tax Commissioner, which nomination 


was by the Legislature duly confirmed, the Governor has never 
exercised the power to appoint the nominee and has never executed 
a proper and valid commission. It follows, also, that the incumbent 
holds office, as an officer de jure, until the day the Governor mani- 
fests by the issuance of a proper commission, which is sealed and 
countersigned by the Secretary of State, his execrise of the power to 
appoint. 


If the case be that the power will be fully exercised on or after 
August 27, 1951, then the action of the Governor will be such that 
the term of office of his appointee will be subject to the provisions 
of section 77-302, as amended by L. B. 506, and the term will be 
one for six ‘years, commencing from the date of appointment. 
State ex rel. Wright v. Savage, supra. 


For the foregoing reasons, therefore, it is unnecessary to con- 
sider any questions concerning the effect of L. B. 506 in respect to 
the present incumbent and his term of office. 


August 24, 1951 
SCHOOLS 


Cless II District; High School Not Approved by Superintendent 
of Public Instruction 


REQUESTED BY: F. B. Decker, Superintendent of Public Instruc- 
tion. 


OPINION BY: Clarence S, Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 


QUESTIONS: 1. Whether a board of education of a Class II 
district is obliged to continue to offer instruction 
in the high school grades in a case where the 
Superintendent of Public Instruction has not 
approved the high school and at the last annual 
meeting of the district a motion to discontinue 
the high school received a majority vote but 
failed to carry by 55 per cent? 


2. Whether any interested taxpayer could (a) 
enjoin the expenditure of funds to maintain 
an unapproved high school; (b) hold the mem- 
bers of the board of education of the district 
personally liable for money expended in main- 
taining an unapproved high school? 


CONCLUSION: 1. Yes. 
2(a) No. 
2(b) No. 


Sections 79-436 and 79-437 together with sections 79-4,103 to 
79-4,106, R. R. S. 1943 derives from House Roll No. 107 enacted 
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by the 1925 Session of the Legislature (Laws 1925, c. 178, p. 465), 
and relate to free high school education, It will be observed from 
examination of the foregoing sections, when they are considered in 
the order in which they first appeared in H. R. No. 107, that what is 
now section 79-4,103 came first in order and was followed by what is 
now section 79-436. 


It is settled law that the codification or revision of statutes, 
whereby a rearrangement of the sections or parts of a statute is 
accomplished or a portion of what was originally a single section of 
an act is placed in a separate section, does not change the purpose, 
operation and effect thereof. Gembler v. City of Seward, 136 Neb. 
196, 285 N. W. 542. It follows, therefore, that section 79-436 should 
be read together with section 79-4,103 in order that section 79-436 
be properly understood and applied. 


Such reading discloses that for the purpose of determining 
whether the taxable property in a district shall not-be subject to 
the free high school tuition levy in any county where there is not 
maintained a county high school of Class VI, the county board of 
equalization shall be guided by the certificate of the county super- 
intendent who designates those districts which have been approved 
by the superintendent of public instruction as schools qualified to 
grant free pubic high school education to nonresident pupils. The 
legislative intention is that all the:taxable property in the county 
shall be subject to the free high school tuition levy save the taxable 
property in those districts in which is maintained an approved 
high school. 


It is implicit, of course, that a child who resides in a district 
in which there is maintained a high school that is not approved by 
the Superintendent of Public Instruction shall be eligible for admis- 
sion as a nonresident at the approved high school maintained by 
some other distirct and that such child is entitled, under the provi- 
sions of section 79-497, R. R. S. 1943, to the necessary certificate on 
the ground that he is unable to secure instruction in the high 
school grades in the district where he resides in a case where that 
school is one which the Superintendent of Public Instruction finds 
and determines cannot be approved for the purpose of giving 
instruction in the high school grades. 


To hold otherwise would entail a ruling by the Superintendent 
of Public Instruction that, as a matter of law, one child is entitled 
to be taught only in an approved high school and that another child 
is not, the ground of the discrimination being merely the fact that 
the one child resides in a district which makes no attempt to main- 
tain a high school and the other in a district which does attempt 
but fails to maintain an approved high school. It is not to be pre- 
sumed that the Superintendent of Public Instruction intends so to 
rule as to authorize a county superintendent to enforce such an 
unreasonable and arbitrary classification of pupils for the purpose 
of free high school education. It follows, therefore, that a district 
which persists in maintaining an unapproved high school is none- 
theless to be subjected to the free high school tuition levy. 


It is a statutory duty of a board of education of a Class If 
district whose legal voters have not voted to discontinue its high 
school to attempt to provide instruction in the high school grades. 
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Nevertheless, so long as the high school remains unapproved the 
attendance thereat of resident pupils who are eligible for instruction 
in an approved high school cannot be compelled since they may 
obtain the necessary certificate and go elsewhere, their tuition being 
paid out of the free high school tuition fund into which goes the 
money derived from the free high school tuition tax levied upon 
the property in the district in which they reside. The statutory 
rights of such eligible children cannot be cut down by the refusal 
or failure of the voters of the resident district either to close 
the unapproved high school or to appropriate a sum of money 
sufficient to enable a board of education to maintain, if it is so 
minded, a high school which can be approved. 


Where the voters of a Class II district at the annual meeting 
have by a proper vote authorized an appropriation of money to be 
raised by a levy of taxes and to be spent by the board in furnishing 
a school, instruction and supplies, then the board, and its members 
as individuals, can neither be enjoined nor held personally liable 
for the expenditure of such money for the purpose for which it was 
appropriated. 


No doubt it is an inconsistency that a high school be main- 
tained by a Class II district in a case where a majority, but 
not 55 per cent of the legal voters, desire to discontinue it, while 
55 per cent of the voters at the annual will not authorize an appro- 
priation of funds in an amount sufficient to provide a high school 
which can be approved by the Superintendent of Public Instruction. 
A change in such a situation, if the case be as we assume it to be, 
may be brought about by the pasage of time and the impersonal 
application of the force exerted by the law requiring the levy of a 
full free high school tuition tax. 


If the taxpayers who are adversely affected by the excessive 
taxation which results in such a case cannot persuade their neigh- 
bors in sufficient number to vote to discontinue the high school, then 
their remedy is an appeal not to the courts but to the legislature 
to provide other procedure by which discontinuance can be accom- 
plished. 


August 29, 1951 
TAXATION 
Omitted Lands and Improvements 
REQUESTED BY: James G. McIntosh, County Attorney, North 
Platte, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTIONS: 1. How far into the past may a county assessor 
reach to compel performance of a taxpayer’s 
obligation for omitted improvements? 
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2. What reliance may be placed on tax receipts 
showing full payment of real estate taxes? 


CONCLUSION: 1. There is no limitation. 


2. This is a matter of discretion. 
Section 77-1317, R. R. S. 1943, says as follows: 


“It shall be the duty of the county assessors to cause all 
lands and improvements in their respective counties that, for 
any reason, have not been assessed or have escaped taxation 
for any former year or years when the same were liable to taxa- 
tion, to be placed upon the tax list and carry out an assess- 
ment against such lands equal to, and in accordance with, the 
assessment that would have been charged against said lands 
and improvements had they been properly listed and assessed 
at the time they should have been assessed under the provi- 
sions of the general laws governing the assessing and taxation 
of lands and improvements; but no lands and improvements 
shall be assessed under the provisions of this section where the 
same have changed ownership otherwise than by will, inheri- 
tance, or gift.” 


You indicate that your county assessor, under authority of the 
aforementioned statute, intends to assess certain improvements 
which have been omitted from the tax lists, and you request an 
opinion as to the existence or nonexistence of a statute of limitations 
with regard to these assessments. It is our considered opinion that 
there is no limitation on the time into the past a county assessor 
may reach in order to compel the performance of a taxpayers 
obligation. We are persuaded to this conclusion by the following 
considerations: 


At 51 Am. Jur. 676 it is said: 


“Taxes are not canceled and discharged by the failure of 
duty on the part of any tribunal or officer, legislative or 
administrative. Payment alone discharges the obligation, and 
until payment the state may proceed by all proper means to 
compel the performance of the obligation. No statutes of limita- 
tion run against the state, and it is a matter of discretion with 
it to determine how far into the past it will reach to compel 
performance of a taxpayer’s obligation.” 


In Knudtson v. Citizens’ Nat. Bank & Trust Co., 251 N. W. 810, 
(S. Dak.), a subordinate issue concerned whether the statute of 
limitations would run against tax claims of the county treasurer 
farther back than six years from the date of the commencement of 
the action. The court, in determining that it wouldn’t, declared 
there was no statute of limitations fixing the time within which an 
assessment for omitted years must be made. The statutes of South 
Dakota, with regard to assessment of omitted property, closely 
resemble those of our state. 


In State v. O’Connell, 211 N. W. 945, (Minn.), the court held 
that the owner of personal property, omitted from the tax rolls, 
becomes liable for the tax thereon at the time the property ought 
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to have been placed upon the rolls, and this liability continues until 
the tax is discharged by payment. 


The Minnesota statute, quoted on page 945 of this opinion, 
poms clearly that there is no statutory basis for a different ruling 
in this state. 


Limitations in matters of legal action are largely, if not ex- 
clusively, statutory, and, inasmuch as we find no law limiting the 
period for the collection of back taxes (except where claim is 
brought against the taxpayers estate), we feel the lawmakers de- 
finitely intended that no such limitation exist. We are overwhelm- 
ingly confirmed in this consideration by the basic thought, already 
somewhat expressed, that every person is liable for his proportion- 
ate share of the public burden, and he (taxpayer) cannot, with any 
degree of reason, protest that since he wasn’t asessed ten years ago 
when he should have been, he needn’t now pay his proportionate 
share for those past years. The consequences likely incident to a 
determination that a statute of limitations in this respect does exist 
are also of infuence in this decision. 


You next inquire as to what reliance may be placed upon tax 
receipts showing full payment of real estate taxes. The statutes do 
not answer this question, nor are there, as far as our research 
reveals, any case precedents which would be of any assistance. It 
would appear, then, that you should rely on them in accordance 
with your best judgment. If properly authenticated they would 
seem to be quite strong evidence. 


August 29, 1951 
COUNTY 
Purchase of Supplies; Necessity of Bids 
RQUESTED BY: Donald H. Weaver, County Attorney, Grand 
Island, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: Where the budget contains sufficient money to 
cover costs of supplies and where the contem- 
plated individual purchase is in excess of $200, 
is it necessary to require bids and let the con- 
tract to the lowest competent bidder? 


CONCLUSION: Yes, 
Section 23-321, R. S. 1943, says as follows: 
“In all counties where the cost of furnishing the officers 
with books, blanks, and stationery shall exceed the sum of two 
hundred dollars per year, the supplies for such purposes shall 
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be let in separate contracts to the lowest competent bidder, if 
any bids are filed, who shall give bond for the faithful per- 
formance of his contract, with at least two good and sufficient 
sureties, residents of the state. The bond required by this sec- 
tion shall be approved by the county board, and the sureties 
“rang shall justify in the same manner as sureties on official 
onds.” 


On April 8, 1943, this office issued an opinion which advised 
that “county officers have the power and authority, after the county 
board of supervisors has accepted the budget submitted from the 
county officers, to make purchases of their own supplies without 
further consent from the county board so long as the supplies pur- 
chased are necessary to enable that county officer to carry out the 
duties imposed upon him by law, or other duties incidental to duties 
imposed upon him by law, providing of course that the expenditures 
are within and that the county officer stays within the budget 
which has been submitted to and approved by the county board of 
supervisors.” (Report of the Attorney General, 1943-1944, p. 141) 


You suggest that the aforementioned opinion might, where the 
officers budget includes a sufficient amount to cover the cost of 
supplies, preclude the necessity of letting the contract to the lowest 
bidder. We do not feel that it does. 


Clearly, section 23-321, supra, was enacted to remove the 
opportunities for favoritism in the portioning of county funds. To 
advise other than we have would be defeat completely this purpose, 
for it would allow county oficers, by merely enlarging their budget, 
the opportunity to let contracts to anyone they desire, thus creating 
abundant opportunity for graft and favoritism. In addition, this 
process would likely present an extra burden to the taxpayer as he 
could not be, as he is now, assured that the low bid would get the 
job. 

Since the evils of a contrary decision are easily seen and since 
we cannot see that the legislature intended any exceptions to this 


very specific statute, we feel it unnecessary to produce any further 
explanation. 


August 30, 1951 
INSURANCE 
Liability for Fire Marshal's Tax Under Section 81-523 


REQUESTED BY: Bernard R. Stone, Director of Insurance, State 


House. 
OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Assistant Attorney Gen- 
eral. . 
QUESTION: Whether or not the Fire Marshal’s tax imposed 


by Section 81-523, R. R. S. 1943, applies only 
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to the so-called ‘fire-insurances companies’, that 
is, only those companies licensed under subsec- 
tions (1) and (12) of Section 44-201, R. S. Supp., 
1949, or to all companies that receive premiums 
for insurance against the hazard of fire, whether 
they may be classified as a straight fire com- 
pany, multiple line company, or a_ casualty 
company? 


CONCLUSION: The tax applies to all companies with respect 
to premiums received for insurance against the 
hazard of fire. 


The statute in question (Section 81-523, R. R. S. 1943) reads 
as follows: 


“For the purpose of maintaining the office of the State 
Fire Marshal and such other fire prevention activities as the 
Governor may direct, every fire insurance company doing 
business in the State of Nebraska, except domestic mutual fire 
insurance companies and domestic assessment associations, shall 
pay to the State Treasurer, on or before January 1 annually a 
tax upon its premiums or assessments or both, as follows: A sum 
equal to one half of one per cent of the gross premiums and 
assessments received for fire insurance, less reinsurance and 
return premiums, on all direct business received by it in this 
state, or by its agents for it, in cash or otherwise, during the 
preceding calendar year, including premiums of policies on fire 
risks only on automobiles, whether written under floater form 
or otherwise; Provided, domestic mutual companies and domes- 
tic assessment associations doing a fire insurance business shall 
pay an annual tax of one-fourth of one per cent of their fire 
premium incomes, less reinsurance and return premiums. In the 
case of a mutual company, the dividends paid or credited to 
members in this state shall be construed to be return premiums.” 


According to your letter, the question is whether “to exempt 
all companies other than fire insurance companies from paying a 
Fire Marshal’s tax, even though other types of companies may and 
do underwrite certain fire risks just as fire companies do’. In other 
words, the question turns upon the meaning of the term “every fire 
insurance company”, which has been underlined in the above- 
quoted statute. 


It has repeatedly been stated by the Nebraska Court that the 
fundamental rule of construction of statutes is that the legislative 
intent should be ascertained, if possible, and, that the subject of the 
enactment and the language employed, in its plain, ordinary, and 
popular sense, should be taken into account, in order to determine 
the legislative will. It is proper that we should turn to that rule of 
construction, for the reason that the Nebraska statutes do not ex- 
pressly define the term ‘fire insurance company’. Thus we find the 
following definition in LaSalle Fire Insurance Company v. Jenkins 
(Ark: 1932): 


“* * * even though the company issuing the policy was not 
named a fire insurance company, it would be none the less a 
fire insurance company if it issued policies of fire insurance 
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upon property insuring against loss by fire, etc., and, as such, 
comes within the provision of the statute without regard to 
whether it wrote fire insurance exclusively or whether writing 
fire insurance was its principal business. In other words if it 
insures property against loss by fire, it is a fire insurance 
company within the meaning of said statute.” (See also: Lee 
Mutual Insurance Co. v. State, 60 Miss. 395; Penn Fire Insurance 
Co. v. Johnson, 28 Ariz. 448, 237 P. 634). 


Our Court makes the following statement in Rozgall v. Dor- 
rance, 147 Neb. 260, 23 N. W. 2nd 85: 


“In construing statutes the legislative intention is to be 
determined from a general consideration of the whole act with 
reference to the subject matter to which it applies and the 
particular topic under which the language in question is found, 
and the intent so deduced from the whole will prevail over that 
of a particular part considered separately.” 


Now the particular topic under which Section 81-523 is found 
is the “State Fire Marshal Act’, and that act, from the time of its 
original passage in 1909, has dealt with the state fire marshal, his 
duties, and how his work is to be financed. The legislature has said 
that it shall be financed by a tax upon the business written by 
companies which will be directly benefited by the work done by 
the office of the fire marshal. That the Nebraska Court would accept 
this view is indicated by the case of Axtell v. Nebraska Hardware 
Mutual Insurance Company 142 Neb. 657, 7 N. W. 2nd 471: “A broad- 
er meaning is attributable to the words ‘doing business’ when used in 
a tax act, from the fact that the corporation receives the protection 
of local laws and institutions such as a water system, fire fighting 
equipment, a fire department, etc.” An examination of other sections 
of that act also indicates that it was intended to give a broad 
meaning to the term ‘fire insurance company’. For example, Section 
81-521 requires such companies to report all fire losses to the fire 
marshal, and that they shall make a preliminary report in all cases 
involving a fire of suspicious origin. In our opinion it would be 
absurd to argue that the duties imposed by that section applied only 
to those companies who came within a very technical definition of 
a fire insurance company. 


Another consideration is that the Nebraska constitution requires 
uniformity in the matter of taxation. As stated in Continental In- 
surance Company v. Smrha, 131 Neb. 791, 270 N. W. 122: 


“A classification of persons, corporations or property for 
taxation purposes must be based upon real and substantial 
differences in situation and circumstances surrounding the 
members of the class, and, to be valid, the law must operate 
uniformly upon every member of the class.” 


In the present instance the classification adopted by the legis- 
lature applies to ‘gross premiums and assessments received for fire 
insurance’, and the tax is imposed upon that class. To so interpret 
the statute that certain of these premiums and assessments were 
exempt from the tax simply because a part of the companies receiv- 
ing such premiums had not adopted a corporate name which indi- 
cated that they were fire insurance companies, or because they did 
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not meet some technical definition of the term ‘fire insurance 
company’ by reason of the fact that they also sold other types of 
policies, would result in a lack of uniformity and an unfair burden 
on other companies, and in this connection our Court has said in 
ge a Company v. Railway Commission, 103 Neb. 224, 
1 Y. W. 908: 


“When a statute is susceptible of two constructions, under 
one of which it is clearly valid, while under the other its 
validity may be doubtful, that construction which makes sure 
its validity will ordinarily be given.” 


And in State ex rel Johnson v. Marsh, 149 Neb. 1, 29 N. W. 
2nd 799: 


“Tf a statute is ambiguous or susceptible of more than one 
meaning, it is to be given that meaning that will best effect 
its purpose, and which will, if reasonable, render it valid.” 


The general principle that exemption from taxation is never 
presumed, and that exemption statutes are given a strict construc- 
tion, lends further weight to our conclusion that the tax attaches 
to premiums received for fire insurance, regardless of the particular 
name of the company, or the other types of insurance which they 
may write. 


September 11, 1951 
ASSISTANCE—OPTOMETRISTS 


Right of Assistance Department, by Regulation, to 
Exclude Services. of 


REQUESTED BY: William B. Rist, County Attorney, Beatrice, Ne- 
braska. : 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 


QUESTION: May the Assistance Deparment and its agencies, 
by regulation, show a preference by directing 
recipients of medical assistance requiring the 
fitting of glasses to ophthalmologists or physi- 
cians to the exclusion of licensed optometrists? 


CONCLUSION: Yes. Such regulation is reasonable because op- 
tometrists may not diagnose or treat diseases of 
the eye. However, L. B. 311, adopted by the 
1951 Legislature permits optometrists, after July 
1, 1952, to determine if the applicant for assistance 
is blind. 


The rules and regulations adopted by the Board of Control 
relating to assistance and aid to dependent children provide that 
the cost of glasses and eye care for children receiving ADC may be 
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met through assistance funds. The physician who prescribes the 
glasses or provides such services must be selected from the list 
of Nebraska physicians approved to give eye care and prescribe 
glasses. The list of physicians included only ophthalmologists or 
specialists in treatment of the eye, and includes no optometrists. 


It is contended that this rule, by excluding optometrists, is dis- 
criminatory, arbitrary and unreasonable, and a violation of the 
Fourteenth Amendment to the U. S. Constitution which forbids 
any state to deny to any person within its jurisdiction the equal 
protection of the laws. It is contended that optometrists are re- 
quired by law to be as well qualified as ophthalmologists to prescribe 
glasses and provide eye care, and that no valid reason exists for 
denying them the same right to perform such services as are granted 
to ophthalmologists. An ophthalmologist, as the term is here used, 
is a licensed physician and surgeon who specializes in care of the 
eye and treatment of its deseases. 


Section 71-1,133, R. R. S. 1943, defines the practice of optometry 
as follows: 


“For the purpose of this act, the following classes of persons 
shall be deemed to be engaged in the practice of optometry: (1} 
Persons who employ any means other than drugs for the measure- 
ment of the powers of vision of the human eyes. and adapt 
lenses for aiding the same; (2) persons who allow the public 
to use any mechanical device for such purposes; (3) persons 
who publicly profess to be optometrists and to assume the 
duties incident to that profession.” 


The minimum educational requirements of an applicant for a 
license to practice optometry are set out in Section 71-1,135, R. R. 
S. 1943, as follows: 


“Every applicant for a license to practice optometry shall 
(1) present satisfactory evidence of the completion: of a four- 
vear course in an accredited high school, or an equivalent ‘here- 
to as the term ‘equivalent’ has been heretofore defined in this 
act: (2) present proof that he is a graduate of an accredited 
school of optometry; and (3) pass an examination prescribed 
by the board of examiners in subjects of theoretic optometry, 
theoretic optics, practical optics, anatomy, physiology and oph- 
thalmology.” 


The minimum requirements which a school of optometry must 
meet in order to be approved by the Department of Health, are set 
out in Section 71-1,136, R. R. S. 1943 as follows: 


“No school of optometry shall be approved by the Depart- 
ment of Health as an accredited school unless said school (1) 
requires for graduation, or any degree, the completion of a 
course of study covering a period of at least two school years 
of nine months each year of actual, continuous attendance; 
(2) gives an adequate course of study in which at least one 
hundred and fifty hours of instruction are devoted to each of 
the subjects enumerated in subdivision (3) of section 71-1,135; 
and (3) publishes in a regularly issued catalog the requirements 
for graduation and degrees as herein specified.” 
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The minimum educational qualifications which an applicant 


for a license to practice medicine and surgery must possess are set 


out 


are 


in Section 71-1,104, R. R. S. 1943, as follows: 


“(A) Each applicant for a license to practice medicine and 
surgery, except persons now licensed to practice osteopathy in 
the State of Nebraska, shall (1) present proof that he or she 
is a graduate of an accredited high school or has an educational 
equivalent, as that term is hereinbefore defined; (2) present 
to the Department of Health a certificate of ability in anatomy, 
physiology, chemistry, bacteriology, pathology and hygiene, is- 
sued by the Board of Basic Sciences; (3) present proof that he 
or she is a graduate of an accredited medical school or college; 
and (4) pass an examination prescribed and conducted by the 
Board of Examiners in Medicine and Surgery, and approved 
by the Director of Health, covering the following subjects: 
Obstetrics, pathology, physiology, principles and practice of 
medicine and surgery as taught in accredited medical schools 
or colleges, operative surgery, bacteriology, gynecology, materia 
medica, therapeutics, toxicology, hygiene, medical jurisprudence, 
se a ae subjects as the board of examiners shall pre- 
scribe. * a 


The minimum standards required of an approved medical school 
set out in Section 71-1,105, R. R. S. 1943, as follows: 


“An accredited medical school for the purpose of this act 
shall be one approved by the Department of Health upon the 
recommendation of the Board of Examiners in Medicine and 
Surgery, and shall further be defined as and have the follow- 
ing requirements and standards: (1) A legally chartered medical 
school or college, requiring for admission at least two years 
credit from an accredited college or university of this or some 
other state, which requirements shall be regularly published in 
all the advertisements and in each prospectus or catalog issued 
by such medical college or school; (2) that such medical college 
or school in good standing, hereinafter referred to as ‘it’ or 
‘its,’ shall show evidence of modern methods in all its branches 
of instruction and demonstration; (3) that its equipment and 
facilities for medical instruction shall be modern and shall be 
kept up to date; (4) that it shall keep and maintain a library 
consisting of up-to-date text books and periodicals dealing with 
medical subjects and questions; (5) that it shall have access to, 
own or control a hospital, and conduct a dispensary for indigent 
patients, in both of which its students shall be required to regu- 
larly participate in the treatment of cases; (6) that it shall 
hvae a faculty, of at least eight, who devote their entire time 
to the teaching of medicine and its associated branches in the 
school, and the remainder of the faculty shall be composed of 
representative members of the medical profession; (7) that it 
shall also require, as a requisite for granting of its professional 
degree, attendance upon at least four courses of lectures of eight 
months each, no two of such courses to be held concurrently; 
(8) that it shall have a full faculty of capable instructors in all 
of the different branches of medical education, as follows: Anat- 
omy, physiology, biological chemistry, pharmacology, pathology, 
public health, materia medica, therapeutics, obstetrics, bacteri- 
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ology and immunology, medical jurisprudence, gynecology, and 
the principles and practice of medicine and surgery, and especial- 
ly requiring ample clinical instruction in the general subjects 
of medicine, surgery and obstetrics; (9) that it shall meet and 
maintain such other minimum standards prescribed at the dis- 
cretion of the Board of Examiners; Provided however, that such 
minimum standards shall apply equally to all accredited schools; 
and (10) that it shall permit inspections by the department.” 


It will be observed that the educational and professional quali- 
fications of a physician and surgeon are much greater than those 
required of an optometrist. It will also be observed that optome- 
trists are not permitted to use drugs for measurement of the powers 
of vision and appear to be limited in their practice to the measure- 
ment of human vision by mechanical means and the prescribing 
and fitting of glasses. Nothing in the statutory definition of op- 
tometrists indicates that an optometrist may treat diseases of the 
eye, and, as a matter of fact, they do not attempt to do so and would 
doubtless be proceeded against for unlawful practice of medicine 
should they attempt to treat diseases of the eye by the use of drugs 
or any means other than prescribing lenses to increase the powers of 
vision. This distinction between optometrists and ophthalmologists 
or physicians and surgeons has been frequently recognized by the 
courts. See, Harris v. Kindy Optical Co., 235 Wis. 498, 292 N. W. 
283; Silver v. Lansburgh & Brs., 111 F. 2d 518, 128 A. L. R. 582; 
Kime v. Aetna Casualty & Surety Co., 66 Ohio App. 277, 33 N. E. 
2d 1008; State Board of Optometrists v. S. S. Kresge Co., 113 N. J. 
Law 287, 172 A. 353; Sachs v. Board of Registration in Medicine, 
(Mass.) 15 N. E. 2d 473. 


We belive that the fact that optometrists are not permitted to 
treat diseases of the eye affords a sufficient basis to sustain the 
regulation of the Assistance Department which requires that eye 
care and the fitting of glasses shall only be performed by licensed 
physicians. 


It is true that as to the measurement of vision and prescribing 
of glasses the optometrist is, in the eyes of the law, as well fitted 
as the physician and surgeon, but beyond that point the optometrist 
is not permitted to go and the care of the eye and treatment of its 
diseases are beyond the scope of his license. 


The regulation here complained of bears a direct relation to 
the public health and is within the exercise of the police power 
of the state. 16 C. J. S. 552, Section 183. It cannot be maintained 
that a law or regulation denies the equal protection of the laws if 
there is a reasonable basis for the classification or distinction which 
it imposes. 16 C. J. S. 998, Section 505(2). 


In the case of Ex Parte Rust, 181 Cal. 73, 183 P. 548, the Supreme 
Court of California held that a statute which permitted physicians 
and surgeons, but not osteopaths, to treat eyes did not unreasonably 
discriminate against osteopaths. 


In Ritholz v. Commonwealth, 184 Va. 339, 35 S. E. 2d 210 the 


Supreme Court of Virginia held that an act regulating the practice 
of optometry but specifically excluding physicians and surgeons 
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from its provisions, was a valid exercise of the police power and 
was not an arbitrary and unreasonable discrimination against op- 
tometrists. Also, in Melton v. Carter, 204 Ark. 595, 164 S. W. 2d 
453, the Supreme Court of Arkansas upheld a similar act, which 
regulated the practice of optometry but excluded physicians and 
surgeons from the prescribed restrictions, against the charge that it 
was arbitrary and discriminatory. See, also, Thomas v. Hand, 153 
S. 847, 114 Fla. 466; Bennett v. Indiana State Board, (Ind.) 7 N. E. 
2d 977; Harris v. State Board, 287 Pa. 531, 135 A. 237. 


In the case of State ex rel, Johnson v. Wagner, 139 Neb. 471, 
297 N. W. 906, our Supreme Court held that an act of the Legislature 
restricting osteopaths to the generally recognized methods of prac- 
tice of osteopathy-did not unreasonably discriminate against osteo- 
paths even though the same subjects were taught in osteopathic 
colleges as were taught in medical colleges. The question involved 
was similar to that here presented. s 


Our attention has been called to the cases of Webber v. City 
of Scottsbluff, 141 Neb. 363, 3 N. W. 2d 635 and Ernesti v. City of 
Grand Island, 125 Neb. 688, 251 N. W. 899, both of which hold that 
there must be a reasonable basis for classification by statute or 
ordinance, otherwise the statute or ordinance is void as arbitrary 
and unreasonably discriminatory. We believe that these cases do 
not apply to the question here presented because, in our opinion, 
there is ample reason in fact for discriminating between optometrists 
and licensed physicians and surgeons. The courts have so held on 
several occasions. If the regulation applied merely to measurement 
of the vision it would be difficult to answer the argument that it is 
discriminatory, but the regulation includes care and treatment of 
diseases of the eye, a field of practice from which optometrists are 
entirely excluded, and, therefore, the restriction to physicians and 
surgeons is reasonable and, in fact, necessary. 


I call attention, however, to Legislative Bill 311, enacted by 
the 1951 Legislature, which amends Section 68-402, R. R. S. 1943, 
and contains a provision that, commencing July 1, 1952, both phy- 
sicians and optometrists may be employed to determine whether 
an applicant for blind assistance is entitled to such assistance. The 
law does not permit optometrists to treat the eye, but does permit 
them 7 measure vision to determine if the applicant for assistance 
is blind. 


September 11, 1951 
SCHOOLS 


Free Tuition; Children Whose Legal Custodians Have Residence, 
Principal Place of Business, or Headquarters or Seat 
of Authority in One District, the Children Being 
Cared for in a Private Institution Located in 
Another District 


REQUESTED BY: F. B. Decker, Superintendent of Public Instruc- 
tion. 
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OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 


QUESTION: Whether, for purpose of free instruction in the 
public school, the residence of children who 
receive care and maintenance in a private in- 
stitution situated in one school district and the 
agencies or authorities having legal control and 
custody of such children maintain their principal 
place of business, headquarters or seat of au- 
thority in another district, is to be attributed to 
the district in which the children are so placed 
by their legal custodians or in the district where 
the legal custodians have a legal residence? 


CONCLUSION: The person having legal custody and control of 
a child who is subject to the compulsory educa- 
tion laws may designate the kind of school which 
the child shall attend and where a public school 
is designated then the child can be admitted, 
tuition free, to a school within the limits of the 
district where that person has an established 
legal residence, notwithstanding that such person 
may maintain the child, for sufficient reasons, in 
a home or private institution outside the limits 
of the district. 


Section 79-211, R. R. S. 1943 expressly provides that the person 
having legal control of a child who is subject to the provisions of 
the statutes relating to compulsory education shall designate the 
kind of school which the child shall attend. Where the person 
having the legal controi of such child designates a public school, 
then the question is whether that person may have the child ad- 
mitted, tuition free, into a school maintained by the district in which 
that person has an established legal residence in a case where the 
child’s care and maintenance is obtained by that person for the child 
in a home or private institution which is situated outside the limits 
of the district in which that person resides. 


We think it plain that, for free tuition purposes, the residence 
of a child follows that of the parent or legal guardian, State v. Sel- 
leck, 76 Neb. 747, 107 N. W. 1022; Wirsig v. Scott, 79 Neb. 322, 112 
N. W. 655; State v. School District, 55 Neb. 317, 75 N. W. 855; but 
in cases where a parent or guardian places a child in the custody 
of a relative or other person in such circumstances that the cus- 
todian stands in loco parentis to the child, then the district where 
the custodian resides may be compelled to admit the child, tuition 
free. Mizner v. School District, 2 Neb. (Unoff.) 238, 96 N. W. 128; 
McNish v. State, 74 Neb. 261, 104 N. W. 186; Martins v. School Dis- 
trict, 101 Neb. 258, 162 N. W. 631. 


In our opinion of April 15, 1950 to the Board of Control, page 
726, Report of Attorney General 1949-1950, we affirmed that the 
rule laid down in the cases last above cited did not govern in a 
situation where the Board received at the Home for Children certain 
children who were not committed to the Home but were received 
by the Board only for custodial care under the provisions of a stat- 
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ute which directs that all costs in connection with such type of cus- 
todial care shall be borne by the parents or guardians or by the 
county of the child’s residence. 


In the preparation of that opinion we re-examined the case 
decisions from other jurisdictions which have dealt with the ques- 
tion of admission, tuition free, of children to the schools of a district 
within the limits of which is located an institution, either public or 
private, which has legal custody and control of the children. We 
pointed out that whether the institution was tax exempt or not was 
now regarded as beside the point and no longer was to be considered 
in affirming the right of such children to education, tuition free, in 
the district where the institution was located. 


But we did not in that opinion consider, nor do we find any 
Nebraska decision which involves, a situation in which a private 
institution is entrusted merely with the care of a child and its legal 
guardian or the person having legal control and custody, having 
a legal residence outside the district within whose limits the in- 
stitution is located, seeks to have the child admitted tuition free 
to the school of the district in which the guardian or person resides. 


In our opinion of August 5, 1949 to the Washington County At- 
torney, page 367 Report of Attorney General 1949-1950, we said that 
if the parent, guardian or other person having the legal control and 
custody of a child so entrusted to the care of, and placed for the 
convenience of the legal custodian in a foster home or private in- 
stitution “continues to exercise control over the child and claims 
the right to remove the child from the home at will, or contributes 
materially to its support, then the district in which such parent 
or person resides is bound to furnish such child free instruction.” 


We see no reason to depart from the conclusion so stated and 
believe it to be applicable in the case of the children herein con- 
sidered. It is to be noted that Section 79-1001.01, R. R. S. 1943 
makes the right to education, tuition free, turn on the answer to the 
question: where does the parent or guardian reside, not where does 
the child live; and that the general statute, Section 79-445, R. R. S. 
1943, expressly prescribes “legal residence” as a test of the right. 


We are of the opinion, therefore, that children so placed in a 
private institution in the circumstances herein considered, mere care 
not coupled with legal custody, do not and cannot, while the con- 
ditions of the placement remain on such basis, acquire a legal residence 
in the district within whose limits such home or institution is lo- 
cated, and that such children should be admitted, tuition free, to 
the schools of the district in which the legal guardian or custodian 
has. established a legal residence or, if the case be that the legal 
custodian is a corporate entity or a statutorily created authority, 
maintains its principal place of business or its headquarters or its 
official seat, such as a court, where it exercises its powers. 


September 12, 1951 
COUNTY BOARD 


Authority to Contract With Respect to Roads Affected by 


REQUESTED BY: 


OPINION BY: 


QUESTIONS: 


CONCLUSIONS: 


Federal Flood Control Project 


D. A. Russell, County Attorney, Harlan County, 
Alma, Nebraska. 


Clarence S. Beck, Attorney General; Clarence A. 
H. Meyer, Assistant Attorney General. 


1. Does the county board of Harlan County have 
authority under the law to enter into a contract 
with the federal government with respect to the 
relocation of roads affected by a flood control 
project? 


2. Since the county is under a township form 
of government, is the signature of each township 
necessary with respect to the “township roads” 
located within their boundaries? 


3. Does the county board, in executing such 
a contract with respect to roads, have the au- 
thority to include therein a release absolving 
the federal government from any and all liability 
resulting from the federal government having 
constructed the relocated county and township 
roads? 


4. Does the county board have the authority to 
accept the work to be done under this contract 
as a complete and full discharge of the obligation 
of the federal government to relocate needed 
public facilities resulting from construction of 
the federal flood control project, even though 
such relocations are not now foreseeable, and 
bind all future boards and the public generally 
by such agreement? 


Ta r¥es. 
2. No. 

aie’ Yes. 
4. Yes. 


The sections of the statutes with which we are principally con- 
cerned are Sections 39-162 and 39-163, R. S. Supp. 1949, the essential 
parts of which are as follows: 


39-162. “The board of county commissioners or supervisors 
of any county is authorized and empowered to vacate any public 
road located within the boundaries of, or adjacent to, a flood 
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control project of the United States, whenever in its judgment 
it is necessary to do so, and to relocate, lay out, or alter such 
roads within such county. * * *.” 


39-163. “The board of county commissioners or supervisors 
of any county is authorized and empowered to enter into con- 
tracts and stipulations necessary to cooperate with the Secre- 
tary of Defense of the United States, or any department or 
agency of the United States in order to perform any act required 
to provide for vacating, relocating, laying out, or altering any 
such roads as provided in section 39-162.” 


A “public road” is defined by Section 39-101, R. S. 1943: 


“All roads within this state which have been laid out in 
pursuance of any law of this state, and which have not been 
vacated in pursuance of law, and all roads located and opened 
by the county board of any county and traveled for more than 
ten years, are hereby declared to be public roads.” 


Your letter indicates that some question may have arisen as to 
whether the above sections are sufficient to authorize your county 
board to act with respect to certain roads within the area which 
are referred to as township roads. In our opinion there is no question 
but that they are sufficient. Section 39-162 does not refer to “county 
roads” and “township roads.” It includes all public roads. As a 
matter of fact, there are no such things as “county roads” and “town- 
ship roads,” when those terms are used in a possessive sense. (Krueger 
v. Jenkins, 59 Neb. 641, 81 N. W. 844). Those terms are employed 
only for the purpose of indicating the subdivision responsible for 
their maintenance. (State ex rel Piercey v. Steffen, 121 Neb. 39, 226 
N. W. 141: “As to township, precinct, or district roads, the county 
board, through its county highway commissioner, has control, gov- 
ernment and supervision because they too are public roads.”) An 
excellent discussion of this proposition can be found in the dissenting 
opinion in Franek v. Butler County, 126 Neb. 797, 254 N. W. 489. 
The views of the dissenting justices were upheld when the same 
case was later reversed by the court. (Franek v. Butler County, 127 
Neb. 852, 257 N. W. 235). Finally, Section 23-108, R. S. 1943, would 
appear to remove all doubt with respect to the exclusive authority 
of the county board, since that section provides that the “county 
board shall have power to lay out, alter or discontinue any road 
running through its county, * * * and may perform such duties con- 
cerning roads as may be prescribed by law.” No such power is given 
to the townships. 


The conclusion is inescapable, and it is our opinion, that the 
counties have been given exclusive authority to enter into contracts 
with the federal government with respect to public roads affected 
by flood control projects, and that the assent of individual townships 
is not required. 


Another question in your letter deals with the matter of whether 
the county board, in executing such a contract with respect to roads, 
has the authority to include therein a release absolving the federal 
government from any and all liability resulting from the federal 
government having constructed the relocated county and township 
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roads. In our opinion the county board clearly has the authority 
to include such a release. Such authority is implied from the pro- 
visions of Section 39-163, as well as from Section 23-104, R. S. 1943, 
which authorizes counties to “make all contracts and to do all other 
acts in relation to the property and concerns of the county necessary 
to the exercise of its corporate powers.” The federal government 
would be in no different position than a private road contractor 
who constructs a road for the county. As soon as the road is accepted 
by the county, the contractor is absolved from future responsibility 
with respect to the road. After the acceptance, responsibility for 
the condition of the road is fixed by state statute. 


With respect to the final question in your letter, dealing with 
the right of the board to accept the work to be done under the con- 
tract as a complete and full discharge of the obligation of the federal 
government to relocate the public roads within the county, we think 
it clear that the legislature has given to the county board the authority 
and power to act as it deems necessary in the public interest, and that 
such board therefore has the authority to completely and finally bind 
the county. For this particular purpose, federal flood control pro- 
jects, the Legislature has seen fit to give the counties Peery 
broad powers. 


September 12, 1951 
ESTATE TAXATION 
Burden of Proving Ownership of Personal Property 


REQUESTED BY: Frederick Wagener, County Attorney, Lincoln, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Dean G. 
Kratz, Assistant Attorney General. 


QUESTION: Assuming that the inventory of a deceased per- 
son shows items of personal property which 
were not listed or taxed during any taxing period, 
does the county, under the operation of Sections 
77-318 and 77-319, R. R. S. 1943, have the burden 
of proving the deceased was the owner of the 
personal property during the last three taxing 
periods, or is the burden upon the administrator 
to prove the deceased did not own the personal 
property at the time when it should have been 
returned on the personal property tax list? 


CONCLUSION: The burden is on the administrator. 


Sections 77-316 to 77-319, R. R. S. 1943, respectively provide 
that the county judge, upon filing of an estate inventory, shall furnish 
a copy of such inventory to the county assessor (77-316) who shall 
determine from it whether the listed personal property was returned 
for taxation the three years prior to deceased death (77-317), and if 
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the assessor finds certain property was not returned during those 
three taxing periods he shall compute the tax for the years it was 
avoided: and certify the amount to the county treasurer (77-318). 
The county treasurer shall then file a claim against the estate of 
the deceased person (77-319). 


With the aforementioned statutes in mind, you inquire as to 
whether the county has the burden of proving the. deceased was the 
owner of the personal property during the last three taxing periods 
or whether the administrator must come forward and prove the 
deceased did not own the property during the three preceding years. 


Such a question has never to our knowledge reached the Su- 
preme Court of this state. Similar problems, however, have been 
resolved in other jurisdictions, and these decisions, along with the 
legislative history and general rules of proof relative to tax problems, 
lead us to conclude that the legislature intended this burden to rest 
with the taxpayer. 


- The Colorado court, in McGuire v. Schwartz, 73 P. 2d 389, held 
that in a proceeding to force payment of taxes on jewelry for the 
years 1933 to 1936, during which years the jewelry had been omitted 
from the assessment rolls, the burden was on the claimant of the 
jewelry to show that the taxes for the years during which the jewelry 
was omitted from the assessment roll were properly omitted. The 
procedures in Colorado with respect to collection of omitted taxes 
are. very similar to those followed in Nebraska. The Alabama Su- 
preme Court adopted a like ruling in the case of State v. Kidd, 28 So. 
480. The Alabama procedure, in effect, like ours, requires that the 
assesscr, upon discovering omitted property, place it upon the tax 
rolls. The court, in allotting the burden to the taxpayer, declared 
that “tax assessments made in the line of official duty are entitled 
to the usual presumption of correctness which attends the acts of 
public officers.” 


The reasoning which guided the Alabama court is sound and 
is particularly applicable in your instance as the procedures incident 
to the aforementioned statutes would seem to call forth at the hear- 
ing (on the claim against the estate) the question whether an as- 
sessment already made should be vacated, and not whether an 
assessment not yet made should be made. Thus the burden would 
fall to him who attempts to overcome by affirmative proof the 
presumption of the correctness of an. assessment already made. 


September 12, 1951 
CHILD SUPPORT 
Stepfather’s Liability For 
REQUESTED BY: Neil C. Vandemoer, Director of Assistance, De- 
partment of Assistance and Child Welfare, 'State 
House, ‘Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Dean G. 
. Kratz, Assistant Attorney General. 
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QUESTION: Is a stepfather whose marriage was effected 
prior to August 27, 1951, the effective date of 
L. B. 560, subject to the penalties and require- 
ments of that law? 


CONCLUSION: Yes. 


Prior to L. B. 560, 62nd Legislative Session, 1951, the existing 
law placed upon the stepfather no legal obligation for the support 
of his stepchildren (Fischer v. Fischer, 184 N. W. 116, 106 Neb. 477). 
To remedy this situation, the last legislature passed the aforemen- 
tioned act which became effective on August 27, 1951, and which 
provided penalty for failure of a stepfather to provide for his de- 
pendent stepchild. By virtue of this act your department has dis- 
continued aid to certain dependent children whose stepfathers are 
not incapacitated, and objection is raised against this procedure on 
the ground that L. B. 560 is not applicable to marriages contracted 
prior to the effective date of the bill. This objection, bottomed on 
the constitutional privilege against legislation impairing the obliga- 
tion of a contract, is without merit. 


In order to argue the application of the Constitutional mandate 
against legislation impairing the contractual obligation, it is neces- 
sary to first establish that the marriage relationship is such a con- 
tract as falls within this constitutional prohibition. The universal 
rule in other jurisdictions, and the rule adopted by the U. S. Supreme 
Court and other Federal Courts, constrains us to advise that this 
cannot be done. 


The following from Maynard v. Hill, 125 U. S. 190, 31 L. Ed. 
654, has served as precedent for decisions in most of the states: 


“Marriage is something more than a mere contract, though 
founded upon an agreement by the parties. When once formea, 
a relation is created between the parties which they cannot 
change, and the rights and obligations of each depend not upon 
their agreement, but upon the law, statutory or common. It is 
an institution of society, regulated and controlled by public 
authority. Legislation, therefore, affecting this institution, or 
annulling a relation between parties, is not within the prohibition 
of the constitution of the United States against the impairment 
of a contract by such legislation.” 


The Maynard v. Hill decision has been adopted by the Circuit 
Court of Georgia (State v. Tutty, 41 F. 753), and by numerous of 
the State Supreme Courts (Kentucky—Maguire v. Maguire, 7 Dana. 
181; Rhode Island—Ditson v. Ditson, 4 R. I. 87, 101; Mississippi—Ma- 
gee v. Young, 40 Miss. 164; Wisconsin—State v. Duket, 90 Wis. 272, 
63 N. W. 83; Nevada—Worthington v. Dist. Ct., 142 P 230; New York— 
Fearn v. Treanor, 272 N. Y. 268, 5 N. E. 2d 815; Oregon—Ruch v. 
Ottenheimer, 6 Or. 231; Alabama—Raia v. Raia, 108 So. 11, 214 Ala. 
391; District of Columbia—Tipping v. Tipping, 82 F. 2d 828; Louisiana 
—Stallings v. Stallings, 148 So. 687, 177 La. 488; Pennsylvania— 
Scaife v. McKee, 148 A. 37, 298 Pa. 33; Texas—Gowin v. Gowin, 264 
S. W. 529). We are unable to discover a contrary decision and must 
assume that in the states unmentioned, which includes Nebraska, 
the problem has never been presented. 
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At page 449 of American State Reports, we find several cases 
cited under the following annotation: 


“Property rights arising out of the marital relation are sub- 
ject to legislative control, without violating the fundamental 
principle which prohibits the passage of any law impairing the 
obligation of contracts.” 


And particularly applicable here is the holding of the Nevada 
court in Worthington v. District Court, supra: Marital rights at- 
tached to the contract of marriage are not included in the privileges 
secured to the citizens of the several states by Sec. 2, Art. 4, of the 
Federal Constitution. 


Under the existing law, prior to the enactment of L. B. 560, it 
was possible for a child to receive dependent aid though his step- 
father possessed a million dollars. L. B. 560 was enacted to remedy 
this inequitable and exceedingly expensive process. It has provided 
that necessary remedy and those harmed by it cannot succeed by 
predicating their protest on a fundamental constitutional privilege. 


September 14, 1951 
TAXATION 


Inheritance—Exempiion of Wife of Person in Acknowledged 
Relation of Son 


REQUESTED BY: Richard C. Peck, County Attorney, Plattsmouth, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Walter E. 
Nolte, Deputy Attorney General. 


QUESTION: Is the wife of a person who for more than ten 
years stood in the acknowledged relation of son 
to the decedent entitled to the exemption 
provided for a wife of a son under Section 77- 
2004, R. R. S. 1943? 


CONCLUSION: No. 
Section 77-2004, R. R. S. 1948 reads in part as follows: 


“When the beneficial interest to any property or income 
therefrom shall pass to or for the use of any father, mother, 
husband, wife, child, brother, sister, wife or widow of the son, 
or husband of the daughter, or any child or children adopted as 
such in conformity with the laws of the State of Nebraska, or to 
any person to whom the deceased for not less than ten years 
prior to death stood in the acknowledged relation of a parent, 
or to any lineal descendant born in lawful wedlock, in every 
such case the rate of tax shall be one dollar on every one hundred 
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dollars, or fractional part thereof, of the clear market value 
of the property in excess of ten thousand dollars received by 
each person. * * *.” (Emphasis supplied). 


An amendment not material herto was made by L. B. 517. 


Section 77-2006, R. R. S. 1943 provides for the exemption in 
case of unrelated persons. It has uniformly been the holding of 
our court and it is the general rule that to be exempt from inheritance 
tax the legacy must come within the strict letter of the statute and 
the person seeking exemption must prove a clear entitlement thereto. 
If the framers of our exemption statute had intended that the wife 
of a person standing in the relation of son to the deceased should 
receive the exemption of a blood son’s wife, it would have been 
a simple matter to provide in the above-quoted section specifically 
for such exemption. We are not able to read into the section a 
meaning which declares such persons to be sons and daughters-in- 
law of the deceased, and we are, therefore, of the opinion that under 
the law as presently framed no exemption can be granted under 
Section 77-2004. 


September 18, 1951 
ASSISTANCE 
County and State—Allowance for Medical Care 
REQUESTED BY: Neil C. Vandemoer, Director of Assistance. 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 


QUESTION: Section 68-206.01, R. R. S. 1943, provides that 
medical, surgical and hospital care may be paid 
from assistance funds if the expenditure is au- 
thorized by the county board before the ex- 
pense is incurred and the charges are approved 
after the services have been supplied. May such 
charges be approved and paid where the services 
were not authorized in advance if it appears that 
the county board would have authorized them 
had it been requested to do so? 


CONCLUSION: No. The provision requiring authorization of 
the expense before it is incurred is mandatory. 


With reference to the expenditure of assistance funds for medi- 
cal care of recipients, Seciton 68-206.01, R. R. S. 1943, contains the 
following provision: 


“Expense for medical, surgical and hospital care may be 
allowed in addition to the grant but only if the expenditure is 
authorized by the county board before the expense is incurred 
and the charges are approved by the county board after the 
services are supplied.” ete. 
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Provision is made by the regulations of the Board of Control for 
emergency cases where medical care or hospitalization is required 
before it is possible to get authorization from the county board. The 
question you present relates to cases where no emergency exists and 
where authority would have been granted if asked but, through in- 
advertence or otherwise no authority to incur the expense was re- 
quested in advance of supplying the service. 


Ordinarily public funds can be paid out only under authority of 
law and in accordance with the provisions of the law authorizing 
their expenditure. 42 Am. Jur. 744, Section 42. Section 68-206.01 
specifically says that the expense can be allowed only if it is au- 
thorized before it is incurred. While we do not question the right 
of the Board of Control, by regulation, to provide for expenditures 
in emergency cases, where authority is obtained as soon as possible, 
we feel that the language of the statute is mandatory and that ordi- 
narily the granting of authority for the expenditure by the county 
board before such expense is incurred is a necessary prerequisite to 
the payment of such expense. To hold otherwise would practically 
nullify the statutory provision requiring authorization in advance of 
incurring the expense. We feel that this would be contrary to the 
plain language of the statute and to the legislative intent. Sec. 59 
C. J. 1072, Section 631. 


It is our opinion that such medical, surgical and hospital expenses 
may not be paid from asisstance funds, except in emergency cases, 
unless authorized by the county board before the expense is incurred 
even though the board might be willing to approve such expense after 
it was incurred. 


September 18, 1951 
FIRE PROTECTION DISTRICTS (RURAL) 
Annexation of Territory Where Less Than Six Sections. 


REQUESTED BY: James R. Kelly, County Attorney, Broken Bow, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: What is the proper procedure for annexing an area 
of less than six sections to an existing rural fire 
protection district? 


CONCLUSION: The procedure in such cases is governed by Section 
35-516 relating to change of boundaries, and the 
procedure outlined in Section 35-514, R. S. Supp. 
1949 should be followed. 


_ The procedure for annexing to an existing rural fire protection 
district an area equivalent to six or more sections is outlined in detail 


ej a 


in Section 35-514, R. S. Supp. 1949. Procedure for withdrawing terri- 
tory is outlined in Section 35-515. 


Section 35-516, R. S. Supp. 1949, provides that the boundaries of 
a rural fire protection district may be changed in the manner pre- 
a in Sections 35-514 and 35-515 for annexation or withdrawal of 
erritory. 


It is our opinion that the annexation of areas less than six sections 
are governed by section 35-516, R. S. Supp. 1949, and that the proce- 
dure outlined in Section 35-514 should be followed. 


September 18, 1951 
POWER DISTRICTS 


Sale of Property Charged with Payments in Lieu of Taxes 
Thereon; Reduction of District's Payments: And 
Return of Property to Tax Rolls. 


REQUESTED BY: Ted R. Frogge, County Attorney, Elwood, Ne- 
braska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 


QUESTION: Where a public power district conveys to a private 
person real estate acquired by it under such cir- 
cumstances that the district made payments in lieu 
of taxes thereon, and the property is now to be 
taxed, what effective date controls in respect to 
(1) the liability of the property to taxation and 
(2) reduction of the district’s payments in lieu of 
taxes? 


CONCLUSION: (1) Property conveyed by a power district subse- 
quent to March 10 and prior to the day taxes are 
levied may be assessed by the county -board of 
equalization under the provisions of Section 77- 
1507, R. R. S. 1943, during the three to fifty day 
statutory period the board sits. (2) The district 
may request an adjustment, such as equity and 
justice may require, in the amount of its next 
annual payment at that time in August when the 
county board of equalization, subsequent to the 
date of the conveyance, is sitting for the purpose 
of fixing the amount of the payment. 


Sections 70-651 to 70-653, and Section 70-654, R. R. S. 1943, relate 
to annual payments in lieu of taxes upon all property acquired by 
power districts from privately owned public utilities and upon all 
real property, used or useful for the district’s statutorily prescribed 
purposes, acquired from any person other than a privately owned 
utility, save as excepted in Section 70-654. The measure of the annual 
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payment in the case of property acquired from private utilities is the 
amount of the tax received by the state and its governmental subdivi- 
sions from the property, or the owner thereof, during the year imme- 
diately prior to its acquisition by the district. In the case of real 
property acquired by the district from owners other than private 
utilities the measure of the tax is the same, save that a county board 
of equalization, in any year subsequent to acquisition of the property 
by a district, may fix the payment in a sum which is just and 
equitable in the circumstances. 


It is settled that a power district is a public corporation and a 
governmental subdivision, a creature of statute, and therefore all the 
property it owns on the day taxes are levied is exempt from taxation. 
Platte Valley Public Power and Irrigation District v. Lincoln County, 
144 Neb. 584, 14 N. W. 2d 202. Notwithstanding real property may 
have been owned and listed for taxation in the name of a private 
person on March 10, as of which day it was assessed (valued), the 
liability of that property to taxation on the day taxes are levied turns 
on the answer to the questions: What is the status of the owner, or 
for what purpose is the property owned and used, on that day; and is 
the situs of the property such on that day that it is subject to the 
particular tax sought to be levied. Am. Prov. of Servants of Mary 
Real Estate Corp. v. County of Douglas, 147 Neb. 485, 26 N. W. 2d 
714; Hardin v. Pavlat, 130 Neb. 829, 266 N. W. 637. 


The answer to the question who was the owner on March 10 is 
controlling in the case of personal property, Wood v. McCook Water 
Works Co., 97 Neb. 215, 149 N. W. 417, for the obvious reason that the 
liability to pay a tax levied upon personal property is a personal lia- 
bility and lies upon the person who owned the property on March 10, 
the lien of the tax coming to rest upon any and all property which 
that person owns on the day the lien of the tax comes into existence, it 
being immaterial that the original property which was assessed on 
March 10 still is or is not in the hands of the taxpayer. Cf., Landis 
ae Co. v. Omaha Merchants Transfer Co., 142 Neb. 397, 400, 9 

. W. 2d 198. 


If real property, on the day taxes are levied, is owned by a person 
who can assert no claim to exemption under the provisions of Section 
77-202, R. R. S. 1943, then the question is whether the property must 
be taxed in a case where on March 10 the property was not listed or, 
if listed, not assessed, for the reason it was not then liable to taxation, 
the property being then owned, or owned and used, by one who was 
then entitled to claim exemption for it. In Radium Hospital v. Green- 
leaf, 118 Neb. 136, 226 N. W. 667 it appears that the county assessor 
assumed that certain real property was owned and used for tax 
exempt purposes and therefore listed but did not assess it. The county 
board of equalization, having determined that the county assessor 
was in error, assessed the property under the provisions of what is 
not Section 77-1507, R. R. S. 1943. The court held the action of the 
board to be proper on the theory, since it was not asserted on appeal 
that the property was tax exempt on the day the tax was levied, that 
the assumption embodied in the judgment of the county assessor, that 
the property would not on tax day be liable to be taxed because on 
assessment day it was, in his opinion, then owned and used for tax 
exempt purposes, was not conclusive and bound neither the board of 
equalization nor the courts. The status of the property was found to 
be such that it had not become subject to taxation subsequent to 
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assessment day but was property in respect of which tax exemption 
could not have been asserted on assessment day. Thus the property 
was property which should have been assessed by the county assessor 
and the board of equalization in assessing it did no more than perform 
a statutory duty to assess property which the county assessor had 
purposely omitted or failed to assess. 


If the case be that real property, in respect of which tax exemp- 
tion can be asserted on March 10, cannot be listed and assessed by 
the county assesor, and that the property cannot thereafter be listed 
and assessed by the board of equalization in any case where that 
property has been conveyed subsequent to March 10 and prior to tax 
day to a person who, because he does not own and use it for tax 
exempt purposes, cannot assert tax exemption for it, then it must be 
because the court or the legislature has so declared notwithstanding 
the constitutional provision, Section 2 of Article VIII, which requires 
that all non-exempt property shall be taxed. 


There must during the tax year be some point in time at which 
liability to taxation is fixed. The legislature has declared in Section 
77-1306, R. R. S. 1943 that the county assessor shall annually list “all 
real property that shall have become subject to taxation since the 
last previous listing of the property in the county”. All real property 
subject to taxation is to be listed by the county assessor on or before 
March 10, actual assessment (valuation) being as of March 10 in even 
oe years, except as provided in Sections 77-1306-7, R. R. S. 
1 ; 


It follows, reasonably, that the legislature has thereby declared 
that March 10 is the day on which the county assessor determines 
whether real property is to be listed for taxation, generally, and par- 
ticularly in a case where property has become subject to taxation 
since the last previous listing on March 10 of the prior year. Thus it 
is the status of the property on March 10, according to the legislature, 
which determines the liability of real property to taxation, even if the 
determination of the county assessor is subsequently reversed upon 
review by the county board of equalization or a court on appeal. But, 
according to the Supreme Court, in those cases where, in the interval 
between March 10 and the day taxes are levied, the status of the 
property has become such that an owner can on tax day assert exemp- 
tion for it, then tax day is controlling. Am. Prov. of Servants of Mary 
Real Estate Corporation v. County of Douglas. ; 


It ought reasonably to follow in those cases where in the interval 
between March 10 and tax day the status of the property has become 
such that the owner on tax day cannot assert exemption for it, that 
tax day is likewise controlling. 


Section 77-1507, R. R. S. 1943 provides as follows: 


“The county board of equalization shall also add to the assess- 
ment rolls any taxable property not included therein, assessing 
the same in the name of the owners thereof as the assessor should 
have done, but no personal property shall be so added unless the 
owner thereof is previously notified, if he be found in the county.” 


We take it that by this provision the county board of equalization 
shall put on the tax rolls any taxable real property which is not 
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included therein. If the property is not tax exempt at the time the 
board presumes to act, then, obviously, it is taxable property which is 
then being added to the tax rolls. The board may invoke and exer- 
cise this power only during a period of not less than three nor more 
than fifty days commencing the first Monday of May and the day of 
sitting. Section 77-1502, R. R. S. 1948. But it might be contended, 
under the foregoing statutory provision, in a case where real property 
becomes taxable in the interval between March 10 and tax day that 
it is not property which was omitted and which should have been 
listed and assessed by the county assessor. It might be argued in 
respect to such property that Section 77-1306, R. R. S. 1943 purports to 
govern, and that it is property which has become subject to taxation 
since the last previous listing of property on March 10 in the prior 
year. 


We think the impact of the decision in the Radium Hospital case 
is such that the owner on tax day of any real property which, for any 
reason, was not listed or, if listed, was not assessed by the county 
assessor but the value of which, as of March 10, has been determined 
and fixed by the county board of equalization under the provisions of 
Section 77-1507, will not be heard to complain in the absence of a 
showing that such property was exempt from taxation at the time 
the board presumed to assess and to tax it, provided the board so 
assessed the property during the period prescribed in Section 77-1502. 
It will be noted from the opinion in the Radium Hospital case that 
the court says at page 141 of the Nebraska report: 


“* * * But if it be conceded that the board did exceed its power 
Section 6018, Comp. St. 1922, gave plaintiff adequate relief, if the 
property was not liable for taxation.” (Section 6018, C. S. 1922 
now appears as Sections 77-1727 to 77-1735, R. R. S. 1943.) 


We believe that the board, notwithstanding the fact that the court 
in the Radium Hospital case held that the statute makes no provision 
for it, ought to give notice to the owner of the property that the board 
intends to assess the property or that it will hear the owner upon the 
matter of equalization of the assessment. 


It follows, therefore, in any case where a power district subse- 
quent to March 10 and prior to tax day of any year conveys property 
to a person who cannot assert tax exemption for it that the property 
may be assessed and may be taxed. In reaching this conclusion we 
are bound to affirm that we have reconsidered and revised an oral 
opinion upon which the Tax Commisisoner relied in this matter. 


It does not follow, however, that a power district, having conveyed 
real property which it acquired from any owner other than a private 
utility, cannot assert a claim that the county board of equalization, 
sitting for the purpose of determining the amount of its next annual 
payment, shall adjust the amount of that next annual payment merely 
because the case is, if such it should be, that the district conveyed the 
property on a day subsequent to March 10 of the current year. The 
payment for a given year, although the money is not due and payable 
until the day real property taxes are paid in the following year, once 
fixed is not subject to revision until the next annual fixing. But it is 
beside the point in a case where property has been conveyed after 
March 10 of the current year that a reduction, if equity and justice 


—306— 


require it, in the district’s payment, to be due and payable next year, 
will thereby diminish the income of the state and its governmental 
subdivisions because the property so conveyed may not yield any tax 
in the same period. It is plain that an adjustment such as justice and 
equity may require is a matter which the district may urge before 
the board at its next annual sitting subsequent to the date of the 
conveyance of the property by the district, regardless of the fact that 
the property so conveyed may escape taxation for the year. 


For the purpose of this opinion we have assumed that such annual 
payments constitute a liability, in the nature of a special assessment, 
imposed upon a district by the legislature, its creator, which, presump- 
tively upon due consideration thereof, has found and determined that 
the property of the district will receive annually recurring benefits or 
services from the state and those governmental subdivisions among 
which the legislature directs that the amount of such payments shall 
be divided. Cf., Farnham v. City of Lincoln, 75 Neb. 502, 106 N. W. 
666. That the basis of the division of the payments is tied to the total 
tax levied by the county board of equalization in that each participant 
shares in the distribution in the proportion its levy bears to the whole 
levy is no doubt a purposeful incident thereto, but nonetheless is a 
matter wholly within the plenary power.of the legislature which gives 
the district its right to come into existence and to live upon the terms 
and conditions stated in the enabling act. 


The county board of equalization, therefore, as a condition of 
recognizing the claim of a district to obtain such adjustment in the 
payment as justice and equity may require, is not necessarily bound 
to equate the amount of the payment to the amount of the tax which 
the value of the property would yield if the property were subject to 
taxation. It appears that, under the provisions of Section 25-1901 et 
seq., R. S. 1943, the district may obtain a review of the action of the 
board in revising and fixing the amount of the payment. Cf., Hoesly 
v. Department of Roads and Irirgation, 142 Neb. 383, 6 N. W. 2d 365. 


September 19, 1951 
RURAL MAIL ROUTE ROADS 
Township Authority to Maintain 


REQUESTED BY: S. W. Moger, County Attorney, Clay Center, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTIONS: 1. May a township through proper vote of a 
majority of their electorate, authorize mainten- 
ance and repair out of township funds of rural 
mail route roads within the township? 


2. If such assistance is properly authorized, may 
the county be held liable in any way for accepting 
it? 
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CONCLUSIONS: 1. Yes. 
2. No. 


Section 39-226, R. S. Supp. 1949, determines that county roads 
include rural mail route and star mail route roads. Section 39-231, R. 
S. 1943, says as follows: 


“In counties under township organization, the electors of any 
township through which a county road passes, at any annual or 
special meeting, may direct the payment to the county, out of the 
township road fund, of such sum as may be determined upon and 
as the condition of such fund permits, to assist in the permanent 
improvement of the portion of said county road lying within such 
township.” 


Substituting rural mail route road for county road in the above 
statute. which may be properly done, we affirm that the action you 
contemplate is a proper one. It is merely necesasry that a special 
meeting be called, under authority of 23-230, R. S. 1943, and the 
necessary majority vote be secured. 


If the procedures incident to the aforementioned statutes are 
properly followed and the township votes to assist in the improvement 
of rural mail route roads within the township, then we can conceive of 
no way in which the county might be held liable for accepting such 
assistance. 


September 20, 1951 
TAXATION 


Exemption of Property Acquired and Used for Dormitory 
Purposes by Privately Endowed College: Sale 
Thereof to a Private Person Subsequent 
to Tax Levy Day 


REQUESTED BY: Joseph Ach, County Attorney, Friend, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 


QUESTIONS: 1. Whether taxes levied for the year 1948 and 
thereafter paid without protest upon property 
which was acquired by a privately endowed col- 
lege prior to tax levy day, and was thereupon con- 
verted to and put into use as a dormitory for the 
school year 1948-1949, may now be recovered by 
the college; 


2. Whether exemption accorded to the property 
for the year 1949 was proper and the tax levied 
thereon for the year 1950 was invalid, the case 
being that the property during the period was 
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owned by the college and used by it as a dormitory 
for its students; and 


3. Whether the levy of a tax upon the property 
for the year 1951 is invalid, the case being that 
the property was sold by the college on a day 
subsequent to tax levy day to a private person 
who could not have asserted tax exemption for 
the property had he owned it on tax levy day? 


CONCLUSIONS: 1. No. 
2. Yes. 
3. Yes. 


Assuming that taxable property was acquired prior to tax levy 
day and subsequent to March 10, at which time it had been listed and 
assessed, that the case is, as it is here, that it is ownership and use 
on tax levy day, not ownership alone, which will determine whether 
the property was exempt, Am. Prov. of Servants of Mary Real Estate 
Corp. v. County of Douglas, 147 Neb. 485, 23 N. W. 2d 714, and 
assuming, further, that the intention of the owner to put the prop- 
erty to a tax exempt use was so far manifested on tax levy day 
that a County Board of Equalization could fairly have found and 
determined that it was then, as a matter of law, being used for 
a tax exempt purpose, Y. M. C. A. v. Douglas County, 60 Neb. 642, 
83 N. W. 924, still the law is settled that where an invalid tax has 
been levied and paid without protest and no action brought to re- 
cover the money within the period prescribed by statute, Sections 
77-1728 to 77-1734, R. R. S. 1949, no action can now be maintained, 
Riggs-Orr Investment Co. v. City of Omaha, 139 Neb. 697, 266 N. 
W. 430; Montieth v. Alpha High School District, 125 Neb. 615, 251 
N. W. 661; Black v. Logan County, 100 Neb. 478, 160 N. W. 740; nor 
is the board authorized to refund the money by allowance of a 
claim based upon an account for money had and received by the 
county. Foster v. Pierce County, 15 Neb. 48, 17 N. W. 261. 


We do not doubt that a privately endowed college which owns 
and uses property for dormitory purposes does not use the prop- 
erty for financial gain or profit merely because the tuition and 
fees charged may include the cost of rooms furnished to students, 
where the college is one which is not being operated with a view 
to financial gain or profit, as is the case here. Chicago v. University 
of Chicago, 228 Ill. 605, 81 N. E. 1138, 10 Ann. Cas. 669; 51 Am. Jur. 598, 
Sec. 622. Hence, the property was exempt from taxation for the 
year 1950 as well as for the year 1949. The tax for the year 1950, 
being invalid within the meaning of Section 77-1728(1), is an er- 
roneous assessment and, upon the approval of the county board, 
may be stricken from the tax rolls in aecordance with the pro- 
visions of Section 77-519, R. R. S. 1943 as amended by L. B. 256 of 
the 1951 Sesssion of the Legislature. 1951 Opinions of the Attorney 
General, p. 18. 


In respect to the tax levied upon the property for the year 1951, 
if the county board is satisfied that, in the interval between the 
close of the academic year when the use of the property as a dormi- 
tory presumptively ceased and tax levy day, the college authorities 
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had not devoted the property to a use for financial gain or profit, 
then the tax exempt status persists for the whole year 1951. A sale 
subsequent to tax levy day, as was the case here, could not operate 
to divest the property of its tax exempt status upon tax levy day. 
Cf. Am. Prov. of Servants of Mary Real Estate Corp. v. County of 
Douglas. The tax is invalid and the erroneous assessment may be 
stricken from the tax rolls in the manner set forth above. 


September 26, 1951 


PUBLIC HEALTH AND WELFARE 


Practice of Nursing: Persons Subject to Nurse Licensing Act; 
Operation by Nebraska State Nurses Association of a 


REQUESTED BY: 


OPINION BY: 


QUESTIONS: 


CONCLUSIONS: 


Registry for Practical Nurses 


Freeman B. Decker, President of the Bureau of 
Education and Registration for Nurses. 


Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 


1. Whether a person who holds herself forth 
to be a graduate nurse while performing the 
services of an anesthetist, a physiotherapist, or 
a laboratory technician is subject to any of the 
provisions of Article I of Chapter 71, R. R. S. 
1943, relating to the registration and licensing of 
nurses? 


2. Whether the Nebraska State Nurses Associa- 
tion may make available for pracitcal nurses its 
registry the use of which is now restricted to 
registered nurses, without being required to com- 
ply with the provisions of Article 5 of Chapter 
48, R. S. 1943, relating to employment agencies? 


1. Anesthetist: yes; physiotherapist: yes; labora- 
tory technician: yes, if the work of the technician 
is such that it is not performed impersonally in 
a laboratory without contact with a patient. 


2. No. 


Section 71-1,121, R. R. S. 1948, provides, in part, as follows: 


“No person shall engage in the practice of nursing, as de- 
fined in this act, unless he shall have obtained from the division 
of registration a license for that purpose * * *.” 


Section 71-1,108, R. R. S. 1943, reads, as follows: 


“For the purpose of this act, any person shall be deemed 
to be engaged in the practice of nursing who practices nursing 
as a graduate or registered nurse, or publicly professes to be a 
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graduate or registered nurse and assumes the duties incident 
thereto. This shall not apply to gratuitous nursing by members 
of religious societies, by friends or members of the family, or 
to any person nursing the sick, with or without pay, who does 
not in any way assume to be a registered or graduate nurse. 
ig persone, however, shall not use the abbreviations ‘R. N.’ 
or. ‘G. NY” 


We think the legislature has plainly declared that if a person 
publicly professes to be a graduate or registered nurse and if he or 
she undertakes to perform any of the duties which are incident to 
the practice of nursing, then such person is one who practices nursing 
as a graduate or registered nurse and, therefore, must be licensed. 


If the case be that a person whose services are rendered in such 
circumstances that he or she is denominated a anesthetist, a physio- 
theropist, or a laboratory technician, and such person while so 
denominated and rendering the services which a person so de- 
nominated is trained to render, simultaneously holds him or herself 
out to the public, or that portion of the public with which he or 
she deals professionally, to be a graduate or registered nurse, then 
such person is subject to the provisions of the act and must be 
licensed, unless it can be affirmed that the services rendered by 
an anesthetist, a physiotherapist, or a laboratory technician, when 
such services are performed under the general supervision of a 
physician or surgeon in charge of a patient for whom such technical 
services are necessary, are not regarded as being within the field of 
services and the compentency of a graduate or registered nurse. 


It is settled law that the character and scope of occupations classed 
as professions are matters of which the courts will take judicial 
notice, and the question whether a specific act constitutes the prac- 
tice of a profession is not subject to proof by expert witnesses. 
State, ex rel., Johnson v. Wagner, 139 Neb. 471, 297 N. W. 906. 


We think it can be affirmed, generally, that, before it came 
to be recognized as a profession, the practice of nursing was judicially 
recognized as the performance of services which were rendered in 
circumstances where the efforts of a physician, however skillful or 
assiduous he might be, had to be supplemented by an attendance 
which, perhaps in part for reasons of economy and _ professional 
convenience, he could not personally give to a patient. The persons 
who gave such attendance were denominated nurses, and the services 
they rendered were for the purpose of assisting a physician to obtain 
certain medical results. Scott v. Winneshiek Co., 52 Iowa 579, 3 
N. W. 626. 


It is now judicially recognized that a nurse 


‘is a professional person like a physician, employed to 
exercise her calling to the best of her ability according to her 
own discretion, subject only to the general directions of the 
physician in charge of the case. The circumstances that nurses 
are subject to the general supervision of the physician in charge 
of the case and do not, like such physicians, act entirely on their 
own responsibility, has not led the court to distinction between 
physicians and nurses in this regard. They are regarded as 
especially equipped to render professional services to patients 
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when called on to do so rather than as workmen. They are 
grouped with doctors and lawyers rather than with cooks and 
chambermaids.” Matter of Renouff v. New York Central R. R. 
Co., 254 N. Y. 349, 351, 173 N. E. 218; cf. Moody v. Industrial 
Accident Commission, 204 Cal. 668, 269 P. 542; Parkes v. Season- 
good, 152 F. 583. 


The courts have recognized, further, that there may be duties 
performed by nurses foreign to their duties in carrying out a physi- 
cian’s orders and having relation to the administrative conduct of 
a hospital, a clinic, or a physician’s office. Schloendorff v. New 
York Hospital, 211 N. Y. 125, 105 N. E. 92. In the latter case, which 
was an action for damages against a hospital for an alleged, un- 
authorized assault (operation) made by a surgeon upon a patient, 
the court, in considering the relationship of a nurse to the phy- 
sician in charge of a case and to the hospital which, according to 
the court, procures the services of a nurse for a patient, had this 
to say in respect to the services of a nurse: 


“Acts of preparation immediately preceding the operation 
are necessary to its successful performance, and are really part 
of the operation itself. They are not different in that respect 
from the administration of ether. Whatever a nurse does in 
those preliminary states is done in the course of the treatment 
of the patient, as the delegate of the surgeon to whose orders 
she is subject.” 


We think it may fairly be affirmed that acts done in the course 
of the treatment of a patient for the purpose of accomplishing certain 
medical results, under the general orders of a physician or sur- 
geon in charge of the case, which acts are done as his delegate, 
and which might otherwise be performed by him, if it were not 
by reason of a long settled practice, accepted and understood by all 
persons who obtain medical or surgical services, that the physician 
or surgeon cannot reasonably be expected to give personal attend- 
ance upon all phases of treatment, and which acts are done in 
whole or in part in or upon the body of the patient or are done 
under such circumstances that the presence of the patient is essen- 
tial and necessary to the doing of the act, constitute the rendering 
of services which traditionally have been regarded as being within 
the field of service and the competency of a professional nurse. 


We lay to one side all cases where, in an emergency, a practical 
nurse or an untrained person may be pressed into service, since 
we are concerned solely with persons who purport to be specialists 
and hold themselves forth as graduate or registered nurses. 


Where the services so rendered are furnished by one who pur- 
portedly is so far skilled in that branch of the art of medicine having 
to do with the administration of an anesthetic and the observation of 
a patient during an operation, that he or she is denominated an 
anesthetist, we are certain that such person must be either a physician, 
' ether than the surgeon in charge of the case, or a trained, graduate 
nurse, or some person who, being neither a physician or graduate 
nurse, but an advanced medical student or interne, has the re- 
quired skill and training which is now recognized as essential in 
the performance of this service. See “The New Yorker,” issued of 
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Oct. 25, Nov. 1, Nov. 8, 1947; Profile; Title: “Anesthesiologist,” by 
Murphy, on Rovenstine, M. D. 


We think it obvious that one who renders this kind of service 
need not be licensed as an anesthetist, since no statute so declares, 
but if one, in the rendering of such services, simultaneously holds 
him or herself out to the public as a graduate or registered nurse, 
then that person is plainly publicly professing to be a graduate or 
registered nurse and is assuming to perform duties which are still 
within the field of service and the competency of specially trained 
graduate nurse. Such person must be licensed. Such person is 
upon no better footing, for example, than one who holds himself 
forth as a specialist in the field of taxation, such as income taxes. 
He need not be licensed as a tax specialist, but if he publicly pro- 
fesses to be a lawyer, then he must be licensed as a lawyer, not- 
withstanding he may be a graduate of a law school and have more 
knowledge of the law of taxation than does the average lawyer. 
It is needless to cite similar examples in other professional fields. 
Cf. Carpenter v. State, 106 Neb. 742, 748, 184 N. W. 941. 


Whatever doubt might be entertained on this question is re- 
solved by examination of Sections 71-1,102 and 71-1,103, R. R. S. 
1943, relating to the practice of medicine. We hold, unequivocally, 
that any person who administers an anesthetic to another person in 
Nebraska must be either a physician, an advanced medical student 
or interne, a licensed nurse, a licentiate, as defined in Section 71- 
1,103, who is authorized to administer an anesthetic, or a person 
“rendering gratuitous services in cases of emergency.” State, ex 
rel., Johnson v. Wagner, supra. 


The same reasoning applies in the case of one who purports to 
be so far skilled and trained in that branch of the art of healing 
called physiotherapy that he can hold himself forth as a physio- 
therapist, one skilled in methods of treatment not involving the 
use of drugs. Laying to one side the question whether the services 
of a physiotherapist may be such that he or she does not, in render- 
ing such services, run afoul of the law relating to licenses required 
of practitioners of the healing arts, and thus need not be licensed 
as a medical practitioner, still the technique is within the field of 
service and competency of a trained, professional nurse. People 
v. Gordon, 194 Ill. 560, 62 N. E. 858. Hence, if a physiotherapist holds 
him or herslf forth as a graduate or registered nurse, then he or 
she must be licensed as a nurse. 


In respect of laboratory technicians we reach the same con- 
clusion only in the case of those technicians whose work is such 
that they must of necessity perform their services in whole or in 
part by acts done in the presence or in and upon the body of the 
patient. If such technicians, while rendering services of that char- 
acter, hold themselves forth in any manner as graduate or registered 
nurses, then they must be licensed as nurses. Where the work of a 
technician is such that it is performed impersonally in a laboratory, 
without contact with a patient, then it may fairly be said, whether 
or not such acts are within the competency of a graduate or registered 
nurse, that the acts are done outside the field of services customarily 
performed in the professional relationship between nurse and patient. 
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If it be objected that so to be licensed is a burdensome re- 
quirement and an unjustified interference with one’s right to prac- 
tice his specialty and to earn his living by that means, then the 
answer is that such complaint should be addressed to the legis- 
lature which undoutedly has the power to declare, State, ex rel. 
Marshall v. District Ct., 50 Mont. 289, 146 P. 743, and in Nebraska 
has declared, that in prescribed circumstances persons who practice 
a specialty shall not hold themselves forth to have specific pro- 
fesssional attainments unless they prove that fact by obtaining a 
license, and shall not trade upon the good will and public confidence 
reposed in a class of persons whose right to practice their pro- 
fession. is regulated by law in the interest of public health, safety 
and welfare. Geewo v. State, 36 Neb. 241, 54 N. W. 513; Harvey v. 
State, 96 Neb. 786, 148 N. W. 924. 


The short of the matter is that the public, generally, manifests 
faith, trust, and confidence in and respect for one who, in the per- 
formance of the duties of medical attendance, as the delegate of 
a physician or surgeon in charge of a case, represents that she is 
a graduate or registered nurse; and persons who, while so repre- 
senting themselves, practice a specialty which they, without judicial 
authority to support their position, claim is no longer within the 
field of services and competency of a graduate or registered nurse 
have no right, under the pertinent statute, to claim the benefits 
without bearing the burdens, if registration and licensing are so 
regarded, that are incident to the practice of nursing as a licensed 
profession. 


One who does not wish to be licensed as a nurse need only 
refrain from in any manner holding him or herself forth as a gradu- 
ate or registered nurse while he or she is in the performance of 
acts and duties which are within the recognized field of services 
and competency of a registered or graduate nurse. Cf. Little v. 
State, 60 Neb. 749, 84 N. W. 248. 


In respect to the maintenance of a registry service by the Ne- 
braska State Nurses Association, we are of the opinion where the 
service is extended to a class of persons, practical nurses, who are 
not eligible to membership in the Association, and the Association 
makes a charge for the service, whether or not the aggregate amount 
received from such charges is in excess of the cost of furnishing 
the registry, that the Association would be operating a private 
employment agency within the meaning of Section 48-502, R. S. 
et scr esteem would be obliged to comply with the provisions 
fo) e act. 


October 8, 1951 
SCHOOLS 
Class II District; Providing Transportation Only to Pupils 
Who Reside More Than One and One-half Miles 
from the Schoolhouse 


REQUESTED BY: F. B. Decker, Superintendent of Public Instruc- 
tion. 
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OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 


QUESTION: Whether the board of education of a Class II 
district which prior to recodification of the school 
laws was a consolidated district and required to 
provide for the transportation of all pupils who 
resided more than one and one-half miles from 
the schoolhouse may continue to provide trans- 
portation for such pupils without extending the 
same privilege to pupils living within one and 
one-half miles from the schoolhouse? 


CONCLUSION: No; subject to qualifications hereinafter stated. 


Prior to the recodification of the school laws by the 1949 Session 
of the Legislature the board of education of a consolidated school 
district, organized under the provisions of Article 24 of Chapter 
79, R. S. 1943, was required by Section 79-2416 (now repealed) to 
provide for the transportation of all pupils who resided more than 
one and one-half miles from the schoolhouse. In accordance with 
the provisions of Section 79-2113.02, R. S. Supp. 1947 (now Section 
79-487, R. R. S. 1943) a board of education may purchase a bus for 
the purpose of furnishing transportation. 


Upon the effective date of the recodification law the board of 
education of a consolidated district, like the governing board of any 
other school district, had only the power and authority vested in 
the board of a district of the class into which it fell and its statutory 
duties were, and are, those prescribed for a board of the particular 
class to which it belongs. “A board of education is a creature of 
statute, and as such possesses no other powers than those expressly 
granted by the legislature.” School District of Omaha v. Adams, 
151 Neb. 741, 39 N. W. 2d 550. 


There is no statute which requires the board of education of a 
Class II district to provide for the transportation of any children, 
save in the case of those children who, being in attendance upon 
the elementary grades, reside more than three miles from the school- 
house, and, as to them, if no transportation is furnished by the 
district, then it must pay mileage. Section 79-490, R. R. S. 1943. 


Where the board of education of a Class II district does under- 
take to furnish free transportation not only to elementary grade 
school children who would otherwise be entitled to claim mileage 
but also to children who are not entitled to claim mileage, the au- 
thority so to provide free transportation for all pupils being as- 
sumed to be implicit by virtue of Sections 79-487 to 79-489, R. R. S. 
1943, notwithstanding the repeal of Sections 79-2110 and 179-2113, 
R. S. 1943 which latter section authorized a board to establish such 
rules and regulations as might be necessary to accomplish the re- 
quired transportation, we think that the Superintendent of Public 
Instruction may properly rule, in the exercise of the power con- 
ferred upon him by Section 79-306, R. R. S. 1943, that the legis- 
lative intention to be deduced from a consideration of the various 
statutory provisions relating to transportation is that the board may 
furnish 
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1. Free transportation to elementary grade pupils who 
reside more than three miles from the schoolhouse; and 


2. In every case where the district came into existence as 
a consolidated district, free transportation to elementary grade 
pupils who reside more than one and one-half miles from the 
schoolhouse and nearer to the schoolhouse in another district 
which is maintaining a school, for if the district fails to do so, 
then transfers, which otherwise are forbidden by Section 79- 
485, R. R. S. 1943, may be accomplished under the provisions of 
Sections 79-478 to 79-483, R. R. S. 1943, 


without first obtaining the approval of the electors of the district in 
either situation; 


3. Free transportation to all pupils residing in the district, 
including those pupils who do not fall into either of the fore- 
going groups, whether they be in the elementary or high school 
grades, upon obtaining approval of the electors at any annual 
or special meeting. 


If a board does provide free transportation to pupils who, if no 
transportation were furnished, could not claim mileage, then, con- 
ceding a general power in the board to make reasonable rules and 
regulations, Richardson v. Braham, 125 Neb. 142, 249 N. W. 557, 
the question which rises is whether it is unreasonable and arbitrary, 
at the expense of the district, to grant to some pupils and to deny 
to others a right to free transportation where the ground of dis- 
crimination is solely the distance a pupil resides from the schoolhouse. 


At first glance it would appear that to make “distance” the 
ground of discrimination is not improper. If we assume, as we must 
in the case of a Class II district, that a high school pupil of the age 
group 13-17 who resides more than one and one-half miles from the 
schoolhouse will be granted free transportation while an elementary 
grade pupil of the age group 5-12 who resides less than a mile and 
one-half from the schoolhouse will be denied transportation, then 
it is plain, we think, that distance taken alone can be an arbitrary 
ground for discrimination where it is obvious that the legislature 
has declared that distance shall be the controlling factor only in 
the case of elementary grade puipls. The legislature has declared 
that the basis of classification for transportation purposes shall be 
the grade of the pupil and the distance he resides from the school- 
house. We are not concerned in this opinion with the matter of 
transportation of non-resident pupils. 


If a board assumes power to provide transportation for any 
pupil, whether he be enrolled in the high school or elementary 
grades, then it must treat all alike, so far as it is possible to do so, 
where a statute does not grant the board power to do otherwise. 


We are of the opinion, therefore, where a board of education 
of a Class II district chooses to go beyond its statutory duty to pay 
mileage to elementary grade pupils who live more than three miles 
from the schoolhouse and elects to furnish to such pupils transporta- 
tion in lieu of mileage, that it cannot, at the expense of the patrons of 
the district, and without their approval, extend the privilege to some 
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children who cannot claim mileage while denying it to others similar- 
ly situated in the respect that they are not entitled to demand 
transportation and therefore in the same class, merely because the 
residence of one pupil lies on one side rather than the other of a 
line arbitrarily prescribed by the board to mark off a distance from 
the schoolhouse, where it cannot be shown that the facilities pro- 
vided at the expense of the district are not adequate to carry all 
other pupils than those who are entitled either to free transportation 
or mileage. 


October 15, 1951 
SCHOOLS 


Class I Disirict; Power of Board to Contract with Neighboring 
Town District to Which Parents Do Not Wish to 
Send Their Children 


REQUESTED BY: F. B. Decker, State Superintendent of Public In- 
struction, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 


QUESTION: Whether the parents of children for whose instruc- 
tion a school board of a Class I district has con- 
tracted with a neighboring town district may 
compel the board to contract with a neighboring 
rural district, the schoolhouse of which is nearer 
to the homes of some of the pupils? 


CONCLUSION: No; in the absence of a showing that the board 
has acted arbitrarily and unreasonably or in 
violation of some right of child or parent. 


Given a situation, such as is presented in this instance, in which 
the authority of the board to exercise the power to contract is beyond 
question, because the board was authorized by a vote taken at an 
annual meeting, and it has contracted with a neighboring district, then 
we think it beyond question that a court will not control the exercise 
by the board of its discretion to select the district with which it will 
contract in the absence of a showing that the action of the board in 
selecting one district rather than another was unreasonable and 
arbitrary or violated some legal right of persons affected by the 
action. Cf. State ex rel. Strange v. School District, 150 Neb. 109, 
33 N. W. 2d 358. 


Where the voters of a Class I district in authorizing the board 
to contract did not incorporate in the motion any recommendation 
respecting the location of the neighboring school or schools to be 
selected by the board, and we do not necessarily affirm that a board 
would be wholly bound by such a recommendation, cf. State ex 
rel. Strange v. School District, supra, we cannot say that a court 
will hold the board’s action to have been arbitrary and unreasonable, 
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merely because the distance to be traveled may be greater in the 
case of some pupils, since transportation expense is allowed as a 
matter of statute. Section 79-486, R. S. Supp. 1943. 


That a board, in so contracting contrary to the wishes of some 
parents, may be motivated by a desire to hold down the total ex- 
pense in a district where some of the parents, including the members 
of the board, intend to and do send their children to a parochial 
school, is not conclusive evidence of arbitrary and unreasonable 
action, if it be conceded, as we assume it is, that the district with 
which the board has contracted is a neighboring district within the 
meaning of the statute. No doubt, prior to August 15, a board may 
have a pretty good notion as to how many children will attend 
parochial school, but it can not be charged with knowledge, at the 
time it contracts, that parents will necessarily carry out an intention 
to send their children to a parochial school on the day when public 
school opens. 


The right of a parent to designate the public school at which his 
child, enrolled in the elementary grades, will attend and be educated 
at public expense is circumscribed. Where a parent has not ac- 
complished a transfer of his land out of the resident district, in 
accordance with the provisions of Section 79-478, R. R. S. 1943, his 
child, if it is to be educated tuition free, must attend at the school 
which the resident district maintains, either its own school or the 
school of the district with which the board of the resident district 
contracts for instruction. Section 79-492, R. R. S. 1943, does not 
authorize attendance elsewhere at public expense. Hence, no right 
of a parent or child is violated by requiring the child to attend at 
a school with which the board of the resident district has lawfully 
contracted. We assume that the board of the resident district com- 
plied with the provisions of Section 79-486 and that the school board 
of the contracting district has required payment of the tuition agreed 
upon in advance. Section 79-445. 


October 16, 1951 
FIRE PROTECTION DISTRICTS (RURAL) 


Right of to Borrow Money 


REQUESTED BY: John C. Gewacke, County Attorney, Geneva, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTIONS: 1. Does the board of directors of a rural fire 
: protection district have authority to borrow up 
to ten thousand dollars without first submitting 

the proposition to the electors of the district? 


2. If not, what is the proper procedure to be 
followed? 
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3. Must the “appropriate evidences of indebted- 
ness” mentioned in Section 35-510 be in the 
form of bonds or will a simple promissory note 
suffice? _ 


CONCLUSIONS: 1. Yes. 


2. A resolution by the board authorizing and 
directing the proper officers of the district to 
borrow the money in accordance with the stat- 
mew provisions is the proper method of pro- 
cedure. 


3. A promissory note or other written evidence 
of indebtedness executed by the proper officers 
of the board under authority of the board is 
“appropriate evidences of indebtedness.” 


1. Section 35-510, R. S. Supp. 1949, provides as follows: 


“No district shall become indebted for more than ten thusand 
dollars, nor for an amount that may not be payable from ten 
annual maximum tax levies as authorized by section 35-509. 
Within the limits herein authorized, the district shall have 
power to borrow money at a rate not in excess of six per cent 
per annum and to issue appropriate evidences of indebtedness 
thereof which shall be registered with the county treasurer.” 


_, Section 35-508, R. S. Supp. 1949, contains the following pro- 
vision: 


“The board of directors shall have the following general 
powers: * * * (7) to incur indebtedness on behalf of the dis- 
trict within the limits prescribed by section 35-510 and to au- 
thorize the issuance of evidences of such indebtedness and to 
pledge as security therefor any real or personal property owned 
or acquired by the district;” etc. 


Under the specific authority granted by the statutes above 
quoted. the board of directors of a rural fire protection district has 
authority to borrow up to ten thousand dollars subject to the limita- 
tions imposed by Section 35-510. We find no constitutional or 
statutory provision which, in our opinion, requires that the proposi- 
tion to borrow money, within the limits fixed by the statute, and 
to pledge as security therefor property owned or acquired by the 
district, must first be submitted to a vote of the electors of the 
district. It is our opinion that such vote is not required. 


2. Since our answer is yes to your first question no answer is 
perhaps required to your second question. However, we would say 
that the proper procedure to be followed by the district would be, 
in our opinion, for the board of directors, by resolution or other- 
wise, to authorize and direct the proper officers of the district— 
presumably the president and secretary-treasurer—to borrow the 
required amount (not exceeding ten thousand dollars) from (naming 
the party making the loan) for the purpose of (state purpose for 
which borrowed money is to be used) and to execute and deliver on 
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behalf of the district appropriate evidences of indebtedness (or 
bonds or promissory notes of the district) conditioned as follows: 
(here state the terms and conditions of the instrument; i. e. amount 
of principal, rate of interest, if payable in installments, date of 
maturity and amount of each installment, payable from annual 
tax levy not to exceed 1 mill on taxable property within said dis- 
trict, etc.) and, if property is to be pledged, authority to pledge 
the property (describing it) and to execute a mortgage or other ap- 
propriate instrument on behalf of the district to create such pledge. 
The designated officers would then proceed to execute the proper 
instruments in accordance with the terms of the resolution and of 
the pertinent statutes, and would deposit the sum borrowed with 
the county treasurer to the credit of the district fund as provided 
by subsection (3) of Section 35-511, R. S. Supp. 1949. 


3. We believe that “appropriate evidences of indebtedness” 
as the term is used in Section 35-510, R. S. Supp. 1949, includes such 
instruments as bonds, warrants, mortgages and promissory notes 
of the district, or any other properly authorized instrument in 
writing clearly indicating an acknowledgement of indebtedness on 
the part of the district and the terms and conditions of such in- 
debtedness. 


October 16, 1951 
PUBLIC OFFICERS 
Chief Adult Probation Officer, Class (9) County: Compensation 


REQUESTED BY: Frederick H. Wagener, County Attorney, Court 
House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 


QUESTION: Whether the salary of a Chief Adult Probation 
Officer in a class (9) county may be fixed in an 
amount which is greater than the minimum sum 
stated in Section 23-1109, R. S. Supp. 1951; 
and, if so, who has authority to fix the com- 
pensation? 


CONCLUSION: Yes; the amount of the compensation may be 
fixed by the district judges who appoint the 
probation officer. 


The appointment, in counties having a population of more than 
60,000 inhabitants, of a chief adult probation officer is authorized 
by Sections 29-2210, R. S. Supp. 1951 and 29-2212, R. S. 1943. 


No doubt a chief adult probation officer, by virtue of the power 
vested in him by Section 29-2216, R. S. 1943, is a public officer. 
Home Savings and Loan Association v. Carrico, 123 Neb. 25, 241 
N. W. 763. A chief adult probation officer’s principal function is 
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to aid a judge, a judicial officer, in the performance of specific judi- 
cial duties rising under the conditions prescribed in Section 29-2217 
et seq. R. S. 1943, relating to the suspension of criminal proceedings 
neg placing on probation of persons found guilty of certain kinds 
of crimes. 


We are of the opinion, therefore, that a chief adult probation 
officer is an officer of a court, cf. Ex Parte Peterson, 253 U. S. 300, 
64 L. ed. 919, 40 S. Ct. 543, and is not a county officer within the 
meaning of Section 4 of Article 10 of the Constitution, notwith- 
standing a holding to the contrary, in respect of juvenile probation 
officers, in State ex rel. Gibbs v. Martens, 141 Fla. 666, 193 So. 835. 


Although Section 23-1109, R. S. Supp. 1951 (L. B. 259, Session 
Laws 1951) recites that the county officers therein named shall 
receive salaries in amounts not less than the sums specified, to be 
paid out of the county general fund, it will be noted that there is 
included in the list the titles of other persons who are not county 
officers within the meaning of Section 4 of Article 10 of the Con- 
stitution, e. g., bailiffs, clerks, deputies. 


Section 5 of L. B. 259, Session Laws 1951, authorizes the county 
board, subject to certain conditions precedent therein prescribed, 
to fix the salaries of the persons who have been elected to the 
public offices listed in Sections 23-1109 and 23-1110 “except the 
county judges, and except the probation officers judicially appointed 
in counties of class (9).” 


Section 43-207, R. S. Supp. 1949, provides that the compensation 
of the chief and the assistant juvenile probation officer of a class 
(9) county shall be fixed by the district judge having charge of the 
juvenile docket. No statutory provision expressly authorizes the dis- 
trict judges who appoint the chief adult probation officer in a class 
(9) county to fix the salary of their appointee who has no fixed 
term of office and whose tenure is at the pleasure of the judges 
making the appointment. Until L. B. 259 became effective there 
could not be raised any question whether the legislature had dele- 
gated its power to fix the salary of the chief adult probation officer. 
It is plain that the legislature did not delegate any power to the 
county board and nothing in the title of L. B. 259 discloses an 
intention to delegate any power to the district judges to fix the 
compensation of a chief adult probation officer. 


What the legislature plainly intended by L. B. 259 was not to 
increase the compensation of the officers and employees mentioned 
in Sections 23-1109 and 23-1110, save in the case of the two county 
judges, but rather to grant to a county board a power, to be exercised 
in their discretion upon the condition prescribed, to raise above or to 
lower but not below the stated sum, from term to term, and not in 
violation of Section 19 of Article III of the Constitution, the com- 
pensation of county officers, and to limit the exercise by a county 
board of a power to fix the compensation of certain county employees, 
who are not county officers, by declaring an amount below which their 
compensation may not be reduced. In respect of those persons who 
are not county officers or county employees, such as those pro- 
bation officers whose salaries are fixed by the district judge having 
charge of the juvenile docket, the legislative intention was to limit 


—321— 


the exercise by the judge of a power to fix salaries by declaring 
amounts below which the compensation may not be reduced. 


“In. construing a statute the legislative intent is to be 
gathered from the necessity or reason for its enactment, and 
its several provisions should be construed together, in the light 
of the general objects and purposes of the act, so as to give 
effect to the main intent, although thereby particular pro- 
visions are not construed according to their literal reading. That 
which is implied is as much a part of the statute as that which 
is expressed.” Kearney County v. Hapeman, 102 Neb. 550, 167 
N. W. 792. 


We think it plain that the legislature had not, prior to L. B. 
259, delegated to the district judges in a class (9) county its power 
to fix the compensation of a chief adult probation officer and, there- 
fore, that it did not intend by L. B. 259 to limit the exercise by the 
district judges of a power which they had not possessed. 


The question which remains, therefore, is whether by implication 
there has now been granted to the district judges in a class (9) 
county a power to fix for the chief adult probation officer a salary 
in excess of the amounts stated in the statute. 


We think that the main intent of the legislature in the enact- 
ment of L. B. 259 was to delegate to the designated authorities, 
county boards and judges, in the specified classes of counties, a 
power so to adjust the compensation of the specified public officers 
and employees as to accomplish a general object and purpose, to-wit: 
To insure the performance of public duties by qualified, competent 
and experienced persons who might otherwise leave or not enter 
public service and public employment in certain governmental sub- 
divisions and at certain governmental levels because the compen- 
sation provided by statute would not be adequate to attract or to 
hold their services in competition with private business. The legislature 
recognized that in class (9) counties there were authorities, administra- 
tive and judicial officers, qualified to exercise a proper discretion in 
the determination of what is equitable and reasonable compensation 
for the services rendered by the specified officers and employees, 
above the specified sums. 


We are of the opinion, therefore, that the power to appoint 
a chief adult probation officer in a class (9) county implies the 
power in the appointing judicial officers, for whose benefit the 
services of a chief adult probation officer are provided, to fix the 
compensation in a case where the legislature has declared in a 
statute, the general object and purpose of which is as set forth 
above, that the compensation shall not be less than a _ specified 
amount. Cf. Meeske v. Bauman, 122 Neb. 786, 241 N. W. 550. 


We are of the opinion, further, that the office of chief adult 
probation officer is not within the range of application of Section 19 
of Article 3 of the Constitution which prohibits an increase or de- 
crease in the compensation of a public officer during his term of 
office. 


In State ex rel. Gilbert v. Board of County Commissioners, 29 
N. M. 209, 222 P. 654, it was held: 


—322— 


“A provision identical, or quite similar, to this, is to be 
found in the constitutions of most of the states. They seem to 
be quite common and to have been frequently construed by 
the courts. It has been many times held that such a provision 
does not apply to an office held during the pleasure of, and 
subject to removal by, the appointing power, such as em- 
ployees, attaches, deputies, court stenographers, and others simi- 
larly situated. This is due to the fact that such persons have no 
‘term of office’ within the intendment of such constitutional 
provision. To come within its terms an officer must have a 
fixed and definite tenure of office. Bowers v. Albuquerque, 27 
N. M. 291, 200 Pac. 421; State ex rel. Rumbold v. Gordon, 238 
Mo. 168, 142 S. W. 315, Ann. Cas. 1913A, 312; Com. v. Ewald Iron 
Co. (Com. v. American Tobacco Co.), 153 Ky. 116, 154 S. W. 
931; Harrold v. Barnum, 8 Cal. App. 21, 96 Pac. 104; Bayley v. 
Garrison, — Cal. —, 214 Pac. 871; Muskogee County v. Hart, 29 
Okla. 693, 37 L. R. A. (N. S.) 388, 119 Pac. 132; Greer County v. 
Henry, 33 Okla. 210, 126 Pac. 761; State ex rel. Matlock v. Okla- 
homa City, 38 Okla. 349, 134 Pac. 58; Stone v. State, 18 Ala. 
App. 228, 89 So. 824; Quernheim v. Asselmeier, 296 Ill. 494, 
129 N. E. 828; Hibbard v. Suffolk County, 163 Mass. 34, 39 N. E. 
285.” 


October 18, 1951 
COUNTIES 


Construction of Public Buildings; Solicitation of Bids 


REQUESTED BY: Raymond B. Morrissey, County Attorney, Tecum- 


seh, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 


William T. Gleeson, Assistant Attorney General. 


QUESTION: Whether a county board, other than the board of 


Douglas County, which contemplates the erection 
of a completed structure, a county shop, the ex- 
penditures for which will not exceed $10,000, 
may, without advertising for bids, purchase the 
necessary materials and employ ‘its own labor 
force to do the work? 


CONCLUSION: Yes. 


Section 23-120, R. S. Supp. 1951, authorizes a county board to 


erect a necessary county building, such as a county shop, but pro- 
vides that no appropriation exceeding $10,000 may be made for that 
purpose without first submitting the proposition to a vote of the 
people. 


Section 81-855, R. R. S, 1943, exempts such a project, where the 


contemplated expenditure is not in excess of $10,000, from the re- 
quirement that public buildings shall be erected under the super- 
vision of a registered professional engineer or architect. 
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Sections 23-324.01 to 23-324.07, R. S. 1943, bind the county 
board of Douglas County. 


There is no statute which requires a county such as Johnson Coun- 
ty either to let a contract for the construction of such a building or to 
advertise for bids for the materials which will be used, nor is there 
any statute which prohibits the board from using or employing its 
own labor force in the construction of such a building. See 1949- 
1950 Report of Attorney General, 301, 866; 1951 Opinions of the 
Attorney General, 86. 


October 18, 1951 
TAXATION 


Tax Sale Certificates; Foreclosure by County After Expiration 
of Statutory Life of Certificate 


REQUESTED BY: William B. Quigley, County Attorney, Valentine, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 


QUESTION: Whether a district court may properly enter an 
order directing a sale of real estate in a pro- 
ceedings, otherwise regular, instituted by a county 
to foreclose a tax certificate the statutory life 
of which has expired prior to commencement of 
suit, assuming the parties defendant default? 


CONCLUSION: It so appears. But see Section 77-1918, R. R. S. 
1943. 


Speaking generally, a tax sale certificate in the hands of a county, 
which has paid nothing for it, is a statutory instrument which may 
be negotiated for its face value, or, failing an assignment thereof, 
may be used by the county to accomplish the enforcement of the 
lien it represents by a judicial proceedings the purpose of which is 
to sell the real estate under such circumstances that the constitutional 
right to a period for redemption is demonstrated by a valid certifi- 
cate to have run its course. 


It has been declared in County of Valley v. Milford, 70 Neb. 
313, 97 N. W. 310, and in Flansburg v. Shumway, 117 Neb. 125, 219 
N. W. 956, that a governmental subdivision, as distinguished from 
a private person, is entitled as a matter of right, since for it the 
lien of the tax is perpetual, to obtain and must obtain a new certi- 
ficate where lapse of time has destroyed the life of the instrument 
in its hands and it seeks to enforce the lien by foreclosure of the 
tax sale certificate. See, for example, Section 77-1856, R. R. S. 
1943, and compare Gibson v. Peterson, 118 Neb. 218, 224 N. W. 272. 


_ It would appear that the distinction pointed out reveals a ground 
which supports a ruling that a governmental subdivision cannot 
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cut off a constitutional right to redeem in a proceedings based upon 
an invalid certificate, if the matter is properly brought to the at- 
tention of the court. 


In Pettijohn v. County of Furnas, 150 Neb. 736, 35 N. W. 2d 828, 
which was an action to redeem, brought within two years of the con- 
firmation of a sale in a proceedings to foreclose a tax certificate, it 
appears that the county had alleged that it was entitled to foreclose a 
certificate issued on April 11, 1939, the action having been commenced 
on November 14, 1944, more than five years having elapsed. The 
ground of attack in the Pettijohn case, as appears from the opinion and 
the briefs, was not that the certificate when sued upon was no longer 
valid but that there had not been a valid sale other than the judicial 
sale in the foreclosure proceedings. The range of application of the 
rule invoked by the court in the Pettijohn case is such that it is plain 
that it would have availed the plaintiff therein nothing, in a collateral 
attack upon the deceree in the foreclosure proceedings, to have urged 
that the tax sale certificate was invalid at the time the foreclosure 
suit was commenced. The court said: 


“The plaintiff here was a defendant in the tax sale certificate 
foreclosure and was personally served with summons. If she had 
any defense to the action she was obliged to assert it there. The 
finding of the court that the tax sale certificates were properly 
and lawfully made, and entitled to be foreclosed, constitutes a 
final adjudication of that issue in so far as the parties to that 
action are concerned. * * * 


“The theory of the plaintiff is that there was no public admin- 
istrative sale of the property, that the private sale was invalid, 
and, consequently, that the only valid sale was the judicial sale 
held pursuant to the tax foreclosure. If this were true, the two- 
year period for redemption provided for in the Constitution would 
not commence to run until the date of the judicial sale and 
plaintiff’s tender would have been within time. But the decree 
of the district court in the tax sale certificate foreclosure precludes 
such a finding. It held the administrative privaie sale to be regu- 
lar and the tax sale certificates valid. The two-year period of 
redemption fixed by the Constitution commenced to run on the 
date of the administrative private sale and had terminated prior 
to the date of the judicial sale.” (Emphasis supplied) 


If, as a matter of law, the certificate in the Pettijohn case was no 
longer valid, then the court’s finding in the underlying tax foreclosure 
case was erroneous, and that court erred in declaring in the decree 
that the county was entitled to foreclose. Manifestly, the court in the 
Pettiiohn opinion would not refer to this fact in the circumstances. 
See, in this connection, the opinion on rehearing in Logan County v. 
Carnahan, 66 Neb. 693, 95 N. W. 812. 


It is a delicate question whether a county attorney or an attorney 
especially employed for the purpose may in a tax certificate fore- 
closure proceedings verify a petition containing an allegation that the 
county is entitled to foreclose a tax certificate the statutory life of 
which has expired, prove the case upon default of the parties defend- 
ant, and tender to the judge for signature a decree containing a find- 
ing that the certificate is valid and that the county is entitled to 
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foreclose it. A tax sale certificate in the hands of a county is not 
evidence of a personal liability which a party interested in the real 
estate described in the certificate may avoid by interposing a plea that 
a statute of limitations has run, rather it is evidence of a statutory 
authority, if the certificate is valid, to enforce the collection of a tax 
which isa liability in rem—of the real estate—and if the certificate in 
the hands of the county is invalid, still the liability of the real estate 
oe and may be enforced in a proper way, as the court has 
declared. 


The legislative policy expressed in Section 77-1918, R. R. S. 1943 
is that the life of a tax sale certificate in the hands of a county shall 
not be permitted to expire but that it shall be foreclosed within the 
statutory period. 


October 19, 1951 
SCHOOLS 


Teachers’ Certificates for Employees of State Institutions. 


REQUESTED BY: F. B. Decker, State Superintendent of Public 
Instruction, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
‘Clarence A. H. Meyer, Assistant Attorney General. 


QUESTION: Does Section 79-1233, R. R. S. 1943, relating to 
teachers’ certificates, apply to the Nebraska Home 
for Children, Orthopedic Hospital, Beatrice State 
Home, Girls or Boys Training Schools, School for 
the Blind, School for the Deaf, Teachers College 
High School, Training Schools of the Teachers’ 
Colleges? 


CONCLUSION: No. 
Section 79-1233 provides: 


“No person shall be employed to teach in any public, private, 
denominational, or parochial school in this state who does not 
hold a valid Nebraska certificate legalizing him to teach the 
grade or subjects to which elected.” 


We find nothing in Chapter 79 which indicates that the Legis- 
lature intended the above Section to apply to schools. operated in 
state institutions under the jurisdiction of the Board of Control, the 
Board of Regents or the Board of Education of State Normal Schools. 
In fact, a contrary intention appears to be indicated. For example, 
Section 79-101 defines a ‘school’ as being “a school which is under the 
jurisdiction of a school board authorized by Chapter 79.” None of the 
schools operated in the enumerated state institutions are under the 
jurisdiction of such a board, and it would therefore be difficult to 
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define such schools as being ‘public schools’ within the meaning of 
Section 79-1233. 


You will also note that Section 79-204 recognizes a distinction 
pepe lore tae schools and two of the schools operated by the Board 
of Control: 


“All persons * * * who by reason of partial or total blindness 
or deafness are unable to obtain an education in the public, 
private, denominational, or parochial schools of this state shall 
* * * be required to attend the Nebraska School for the Blind or 
the Nebraska School for the Deaf * * *.” 


It is true that Section 79-1501 defines ‘public schools’ as including 
those under the jurisdiction of the Board of Education of State Nor- 
mal Schools, but the definition there is expressly confined to the 
Sections dealing with the retirement system. 


It is our conclusion that the schools operated in the state institu- 
tions to which you refer are not public schools within the meaning of 
Section 79-1233, and that the Legislature has left to the Board of 
Control, the Board of Regents and the Normal Board the matter of 
determining the qualifications of their respective employees. 


October 30, 1951 
TAXATION 
Fixing Coniribution Rate for Unemployment Insurance 


REQUESTED BY: Donald P. Miller, Department of Labor, State 
House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
: Clarence A. H. Meyer, Assistant Attorney General. 


QUESTION: Under existing statutes may the Commissioner of 
Labor adopt a rule or regulation limiting annual 
increases in the rate of contributions to the Un- 
employment Insurance Fund to one per cent of 
payroll with respect to individual employers? 


CONCLUSION: No. 


‘The essential part of Section 48-649, Revised Statutes of Nebraska, 
1943, contains the following provisions: 


“The commissioner shall, for each calendar year, determine 
the contribution rate applicable to each employer on the basis of 
his actual experience in the payment of contributions and with 
respect to benefits charged against his separate reserve account, 
in accordance with the following requirements: 


(1) An employer’s rate shall be two and seven-tenths per 
cent unless and until 
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(a) benefits have been payable from and chargeable to 
his experience. account throughout the preceding three cal- 
endar years, and 


(b) contributions have been payable to the fund and 
credited to his experience account with respect to the three 
preceding calendar years. 


Subject to fair and reasonable general rules of the commis- 
sioner issued with due regard for the solvency of the fund, the 
contribution rate required of each employer who meets the re- 
quirements of this subsection shall be based directly on his contri- 
butions to and benefit experience of his experience account and 
shall be determined by the commissioner for each calendar year 
at its beginning at such a rate as can reasonably be expected to 
meet the cost of compensation on account of said employer except 
that in no event shall such rate be increased beyond two and 
seven-tenths per cent of his annual pay roll.” 


Pursuant to the above legislative directive the Commissioner has 
each year adopted a regulation fixing the contribution rate for indi- 
vidual employers. In many respects, the proposed rate regulation for 
1952 is similar to that adopted in prior years, except for the reduced 
rates applicable. It provides that all employers having a reserve ratio 
below 4 per cent shall pay the maximum statutory rate of 2.7 per cent. 
Thereafter the contribution rate declines in graduated steps, to the 
point where employers having a reserve ratio of 6.5 per cent or more 
are subject to a rate of only one-tenth of one per cent. The reserve 
ratio is the ratio of the balance in the employer’s experience account 
to the average annual payroll for the preceding 4 years. 


The question presented is whether the Commissioner would have 
the authority to add the following rule or regulation as a part of the 
rate formula: 


“To prevent unduly sharp increases in contribution rates, an 
employer’s contribution rate shall in no case exceed by more than 
1.0 per centum (on payroll) the rate which applied to him at the 
close of the preceding calendar year. If the rate otherwise appli- 
cable to an employer exceeds this limitation, his rate for the calen- 
dar year 1952 shall be reduced to the next lower rate group which 
is within this limitation.” 


It is generally recognized that the powers of administrative 
agencies are limited by the statutes creating them, and that such 
powers cannot be extended beyond the terms and necessary implica- 
tions of the grant. (42 Am. Jur., Public Administrative Law, P. 358, 
Section 53; State ex rel. Woolridge v. Moorehead, 100 Neb. 864, 161 
N. W. 569; F. T. C. v. Raladam, 283 U. S. 643, 75 L. Ed. 1324). It will 
be noted that in the present situation the statute empowers the com- 
missioner to fix the rates annually, based upon a prescribed formula 
involving each employer’s “actual experience in the payment of 
contributions and with respect to benefits charged against his separate 
reserve account.” The statute does not grant the Commissioner the 
additional discretionary power to determine what elements shall go to 
make up the rate formula. 


In the event that the Commissioner had the discretionary author- 
ity to add such elements to the rate formula as he saw fit, he would 
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be possessed of a rather arbitrary power. The attitude of the courts 
with respect to the exercise of such powers by administrative agencies 
is clearly set forth by the Oregon court in Layman v. State Unemploy- 
ment Compensation Commission, 117 P. 2d 974: 


“It is an elementary and fundamental principle, which no one 
will dispute, that a commission, created by the legislature to 
administer a statute, is wholly limited in its powers and authority 
by the law of its creation. No more unwholesome doctrine could 
be suggested than that such a body is vested with discretion to 
ignore or transgress these limitations even to accomplish what 
it may deem to be laudable ends. That would be to leave room 
for that ‘play and action of purely personal and arbitrary power’ 
cae an a Yick Wo. v. Hopkins, 118 U. S. 356, 6 S. Ct. 1064, 

. Ed. 220.” 


It is noted that the expressed purpose of the proposed rule is, 
“To prevent unduly sharp increases in contribution rates,” yet we 
find nothing in the statutes on the subject which would in any way 
indicate that the Nebraska legislature has decreed that the Commis- 
sioner should follow a policy which would accomplish that objective. 


The primary function of administrative agencies is to carry into 
effect the will of the state as expressed by its legislation. (42 Am. 
Jur. 315). Therefore, an additional factor which militates against the 
implication that there is statutory authority for adoption of the pro- 
posed rule, is that in its operation the rule would actually subvert 
expressed legislative policy rather than promote it. Section 48-649 
requires the rate of each employer to be based directly on his benefit 
experience, whereas the rule in question would seek to substantially 
prevent the operation of that legislative mandate. 


In actual operation, the effect of the proposed rule would be to 
provide tax relief for those employers whose experience accounts 
wre subjected to an unusual number of claims, due to extensive lay- 
offs at a time when re-employment opportunities were limited. How- 
ever, the rule would grant similar relief to employers who greatly 
increased their payrolls during a comparatively limited time. Thus, 
for example, an employer who over a period of several years had a 
payroll of 50 individuals and who had achieved the minimum rate 
by reason of good employment experience, and who then obtained a 
defense contract and employed an additional 500 men to complete the 
contract, would ordinarily become subject to the maximum rate with- 
in a year. However, under the proposed rule, he would not build up 
to the maximum for at least 3 years. Assuming that the defense con- 
tract was completed, or was terminated, in two years, and the em- 
ployer found it expedient to return to his normal payroll of 50 
workers, we would have a situation where 500 men are laid off and 
eligible for unemployment insurance benefits. Clearly this would 
result in a heavy drain on that employer’s account, an account which 
perhaps should have been built up during the time those 500 men 
were working and their payroll was subject to contributions. The 
point we make is that this rule would appear to involve serious policy 
considerations which are a proper field for legislative action, but 
which cannot properly be consummated administratively in the ab- 
sence of a statutory directive which is more comprehensive than that 
now under consideration. (See State v. Donovan, 218 Minn. 606, 16 
N. W. 2d 897). 
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We have already pointed out that the legislature has prescribed 
no standards or rules of guidance relative to the adoption of rules of 
the nature contemplated in the proposed rate increase limitation, and 
under such circumstances the courts have refused to recognize the 
validity of administrative rules. As stated in Smithberger v. Banning, 
129 Neb. 631, 262 N. W. 492: 


“Tf the statutes, when properly construed, grant or attempt to 
grant to an administrative board such unrestricted and abitrary 
discretion as plaintiff contends they do, then we will be compelled 
to hold that they are void because violative of both state and 
federal constitutional provisions. 


“If the legislature leaves to administrative officers the deter- 
mination of what the law shall be, or to determine what acts are 
necessary to effectuate the law, such delegation of authority is 
void.” 


Or, as stated in Panama Refining Co. v. Ryan, 293 U. S. 388, 79 
L. Ed. 446, 55 S. Ct. 241: 


“Regulations made by executive officers are valid only as 
subordinate to a legislative policy sufficiently defined by statute, 
and when found to be within the framework of such policy.” 


It seems clear that in the present instance the proposed rule is 
not an interpretation of legislative policy, but is an attempt to initiate 
it. 

In view of the foregoing, and having consideration for the strict 
construction given by the courts to tax statutes, and to statutes 


granting tax exemptions, we conclude that the Commissioner could 
not properly adopt the proposed regulation. 


November 5, 1951 
SCHOOL RETIREMENT SYSTEM 


Prior Service Credit—Effect of Amendments to Section 
79-1522, R. R. S. 19438. 


REQUESTED BY: Glenn I. Anderson, Director of Retirement 


Systems. 
OPINION BY: Clarence S. Beck, Attorney General; 

Homer L. Kyle, Assistant Attorney General. 
QUESTIONS: 1. Section 79-1522, R. R. S. 1943, as amended by 


L. B. 134, 1951 legislature, provides that a mem- 
ber of the School Retirement System shall not 
receive credit for service outside of the State of 
Nebraska for more than 10 years or in excess of 
that granted for service in the state, and, also, 
that to be eligible to receive out-of-state service 
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credit, the member must be employed by a public 
school in Nebraska at the time of his retirement. 
In case a member has reached 65 and is thereby 
automatically retired under the law, but is not 
employed by a public school in Nebraska at the 
time of retirement, and if his qualifying years 
for prior service were out-of-state service and he 
could not receive service credit for such out-of- 
state service, would this cancel all of his prior 
service credit? 


2. If a person who, having been employed out- 
side of Nebraska since 1945, comes into this state, 
pays into the savings fund what he would have 
paid had he taught in Nebraska and thereby re- 
ceives his service credit, and, upon reaching re- 
tirement age is not employed in a public school 
in Nebraska, would the fact that he had contri- 
buted to his savings fund in Nebraska for the 
out-of-state service rendered since 1945, make 
any difference as to his service credit? 


CONCLUSIONS: 1. No. He is still entitled to prior service credit 
for his prior services in Nebraska. 


2. No. He would not be entitled to credit for 
out-of-state service even though he had paid into 
the Retirement fund the amount due had such 
services been performed in Nebraska. 


Section 79-1522, R. R. S. 1948, as amended by L. B. 134, enacted 
by the 1951 Legislature, reads as follows: 


“Upon retirement under the provisions of Sections 79-1520 
and 79-1521, if he has five or more years of creditable service, a 
member shall receive a school retirement allowance which shall 
consist of the sum of: (1) A savings annuity which shall be the 
actuarial equivalent, as determined by the retirement board, of 
the member’s accumulated contributions at the time of his retire- 
ment; and (2) a service annuity to be paid by the State of 
Nebraska. The amount of any individual service annuity for a 
full-time school employee shall be one and one half dollars per 
month for each year of service; Provided, that the maximum 
service annuity shall not exceed five hundred forty dollars. Under 
such rules and regulations as the board may prescribe, an em- 
ployee upon becoming a member, may receive credit for not to 
exceed ten years of creditable teaching service rendered in public 
schools in another state if such member shall have paid into the 
school retirement system of the State of Nebraska an amount 
equal to the required deposits he would have paid had he been 
employed in this state; such required deposits to be paid as the 
board may direct within three years after membership in the 
retirement system begins. A member who retires as a school em- 
ployee of this state shall not receive credit for time in service 
outside of this state in excess of the time he has been in service 
as a school employee in this state. In order to receive such out of 
state credit such member must be employed as a school employee 
in this state at the time of his retirement. No annuitant shall 
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receive retirement allowances while employed by a public school 
in this state except when employed as a substitute teacher for 
not to exceed fifty days in any calendar year. The amount of 
individual service annuity for a part-time employee shall be 
determined on a proportional basis; Provided, that no part-time 
employee may secure credit for more than thirty years of part- 
time or full and part-time service.” 


Section 79-1515, R. R. S. 1943, as amended by L. B. 134, provides: 


“Under such rules and regulations as the retirement board 
shall adopt, each person who was a school employee at any time 
prior to the establishment of this retirement system and who 
becomes a member of the retirement system shall, within two 
years after becoming a member, file a detailed statement of all 
service as a school employee rendered by him prior to the date 
of establishment of the retirement system; Provided, that in 
order to qualify for prior service credit toward a service annuity 
the school employee, unless temporarily out of service for further 
professional education, for service in the armed forces, or for 
temporary disability, must have completed four years of service 
on a part or full-time basis during the five calendar years im- 
mediately preceding July 1, 1945, or who has completed eighteen 
years out of the last twenty-five years prior to July 1, 1945, 
full or part-time, and two years out of the five years immediately 
preceding July 1, 1945, full or part-time, or such school em- 
pleyee must complete, unless temporarily out of service for 
further professional education, for service in the armed forces, 
or for temporary disability, four years of service within the five 
calendar years immediately following July 1, 1945; and provided 
further, that in order to qualify for prior service credit toward 
a service annuity a school employee shall become a member 
of the school retirement system of the State of Nebraska on or 
before July 1, 1951; and provided further, any person who, while 
a school employee, entered into and served, or shall enter into 
and serve, in the armed forces of the United States during a 
declared emergency, as described and prescribed under such 
rules and regulations as the retirement board may adopt, and 
who, within one year after honorable discharge or honorable 
separation from active duty became or becomes a school employee, 
shall be credited, in determining benefits due such members 
from the school retirement system, for all the time actually 
served in the armed forces as if such person had been a school 
employee throughout such declared emergency service in the 
armed forces.” 


Your questions have reference to cases where a member has 


performed prior services in Nebraska but his right to claim such 
prior services is based on services performed outside the state dur- 
ing the qualifying period prior to July 1, 1945 as provided in Section 
79-1515, and who is unemployed on reaching the retirement age 
of sixty-five and thereby loses his right to credit for prior service 
outside the state. You ask if such a member loses credit not only 
for his out-of-state service but for his prior service in Nebraska as 
well, in view of the fact that his claim to prior service credit in 
Nebraska is based on prior service outside of Nebraska which he 
has lost by reason of his unemployment on reaching age sixty-five. 
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We think not. Under the School Retirement Act (Sections 79- 
1501 to 79-1553, R. R. S. 1943) as it stood prior to its amendment by 
L. B. 134, enacted by the Legislature of 1951, a member could qualify 
for prior service credits for service in Nebraska, if he had served 
as a school employee—either in or outside of Nebraska—for four of 
the five years immediately preceding July 1, 1945, or if he had been 
a school employee for 18 of the last 25 years prior to July 1, 1945, 
two years of which was within the five-year period immediately 
preceding July 1, 1945. The same qualifications entitled a member 
to out-of-state service credits for a period not exceeding ten years. 


The amendments imposed by L. B. 134, Legislature of 1951, 
did not, in our opinion affect the provisions relating to qualifications 
for prior service, either for service in or outside of Nebraska, but 
merely reduced the amount of credits or benefits which the member 
might receive for prior services outside the state in certain cases. 
It provided that; lst, even though his prior out-of-state service was 
ten years or more, if his entire service in Nebraska was less than ten 
years he could get no more credit for out-of-state service than he 
was entitled to for service in Nebraska; 2nd, if he was not employed 
as a school employee in Nebraska at the time of his retirement he 
could receive no credit whatever for his prior service outside of 
Nebraska. 


These amendments do not say, and we think that they do not 
imply, that his right to prior service credit for service in Nebraska, 
which has already been established, shall be defeated by his failure 
to be employed at the time of his retirement. Because he cannot 
receive credit for his out-of-state employment during the five-year 
qualifying period, it does not follow that such out-of-state employ- 
ment may not still be the basis of his qualification for prior service 
credit for service within the state. In the absence of any statute 
expressly providing the contrary, it is our opinion that the member’s 
right to prior service credit for prior service in Nebraska remains 
unimpaired by the amendment. 


You further inquire as to the case of a person who, having been 
employed outside of Nebraska since 1945, comes to this state and, 
by paying into the savings fund the amount he would have paid 
had he been teaching in Nebraska, receives credit for his out-of- 
state service as provided in Section 79-1522 as amended. If, upon 
retirement, such person is not employed in a public school, would 
the fact that he has contributed to the retirement fund for the 
period covered by his out-of-state service make any difference as to 
his right to credit for such out-of-state service? 


We think it would not. Our opinion is that the provisions of 
Section 79-1522, as amended, requiring that a member be employed 
as a school employee at the time of his retirement is applicable to 
such cases. 


We believe that such members as you describe would not be 
entitled to out-of-state service credits even though they had paid 
into the savings fund the same amount they would have paid had 
they been teaching in Nebraska. To hold otherwise, we would have 
to say that the amendments of Section 79-1522 contained in L. B. 
134, Session 1951, are invalid and of no effect. Such ruling would 
ot os opinion, be erroneous. We believe the amendments are 
valid. 
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November 6, 1951 


SCHOOL RETIREMENT SYSTEM 


Nonmembers Who Elect io Become Members—Right of to 


REQUESTED BY: 
OPINION BY: 


QUESTIONS: 


CONCLUSIONS: 


Prior Service Credit 


Glenn I. Anderson, Director of Retirement Sys- 
tems. 


Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


1. Under the School Retirement Act school em- 
ployees at the time the act was passed had until 
October 1, 1945 to elect to become nonmembers 
of the system. If an employee who so elected 
to be a nonmember now cancels his nonmember- 
ship and becomes a member by paying in the 
amount he would have paid as a member plus 
6% interest, is he entitled to credit for prior 
service the same as if he had been a member 
from the beginning? 


2. In some cases the schools failed to deduct 
and remit for certain employees on the mistaken 
assumption that such employees were not en- 
titled to membership in the System. In such 
a case, if the employee pays to the system what 
should have been deducted in the past, plus 6% 
interest, is it to be assumed that he was a mem- 
ber prior to July 1, 1951, and is he entitled to 
prior service credit for services furnished prior 
to July 1, 1945? 


1. No. He does not become a member until by 
his affirmative act he cancels his nonmembership 
status. If he is not a member on or before July 1, 
1951, he is not entitled te» prior service credit. 


2. Yes. Under the law he automatically became a 
member, in the absence of his election to be a 
nonmember, and the mistake of his employer as 
to his status does not deprive him of the member- 
ship which the law has conferred on him. He is 
therefore entitled to prior service credit although 
the error is not corrected until after July 1, 1951. 


The Legislature of 1951 enacted L. B. 134, which amended Sec- 
tion 79-1515, R. R. S. 1943, by adding, among other things, the follow- 
ing provision: “and provided further, that in order to qualitfy for prior 
service credit toward a service annuity a school employee shall become 
a member of the school retirement system of the State of Nebraska 
on or before July 1, 1951;” etc. 


In an opinion given to yourself under date of October 21, 1947, 
this Department ruled that an employee who had previously elected 
nonmembership might cancel such election and become a member as 


oS ae 


of the date he would have become a member had he not elected 
nonmembership, by paying to the Retirement System the amounts 
which would thus have been deducted from his salary plus 
interest at 6%, and that, by doing so he became entitled to receive 
credit for prior service the same as if he had been a member from 
the beginning. We adhere to that opinion. 


The question now arises as to whether an employee who, prior 
to October 1, 1945, elected to be a nonmember can now, after July 
1, 1951, elect to cancel such nonmembership and become a member, 
and thereby become entitled to prior service credit even though on 
July 1, 1951, his status was still that of a nonmember. 


It is our opinion that such a person who permitted his status as a 
nonmember to remain such after July 1, 1951, is barred by the 
amendment to Section 79-1515 above quoted from claiming prior 
service credit. 


The mere fact that the employee was entitled at any time to 
cancel his status as a nonmember and become a member is not 
enough to make him a member. Such right must be execrised and, 
until it is exercised by the employee, he remains a nonmember. If he 
was a nonmember on July 1, 1951, he ceased to be eligible to receive 
credit for prior service performed before July 1, 1945, even though 
he may even now cancel his nonmembership and, by making the 
proper payments, become entitled to credit for services performed 
as a school employee since July 1, 1945. The change in his status 
is the result of his own affirmative act and, until he takes such act 
his status remains unchanged. 


You further inquire as to cases where, through error or mis- 
understanding on the part of the school district, an employee was 
not reported as a member and no deductions have been made. 


Section 79-1509, R. R. S. 1943, provides that all school employees, 
with certain exceptions, shall be members of the Retirement System 
unless they file notice of election not to be included in the member- 
ship by October 1, 1945. Thus, unless the employee elected not to 
become a member, he became a member of the System by operation 
of law even though through error or inadvertence his name was 
omitted and no deductions were made from his salary. Such persons 
should be treated as members from the beginning and are entitled 
to credit for prior service even though their names are not added 
to the membership list and payment of past due deductions made 
until after July 1, 1951. 


November 8, 1951 
LIVESTOCK 
Hog Cholera Serum and Virus 


REQUESTED BY: E. P. Anderson, Chief, Nebraska Bureau of Ani- 
mal Industry, State House. 
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OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 


QUESTIONS: 1. Whether hog cholera vaccine (modified live 
virus) is a hog cholera virus within the meaning 
of Sections 54-727 to 54-735, R. S. 1943? 


2. Whether the Department of Agriculture and 
Inspection may, upon application by the manu- 
facturer, issue a permit which, upon registration 
of the product with the Department, will au- 
thorize its sale in Nebraska? 


CONCLUSIONS: 1. Yes. 
2. No. 


Sections 54-727 to 54-735, R. S. 1943 constitute Article VI of 
an act relating to the protection and health of domestic animals. 
Laws 1927, c. 12, p. 80. Article I of the act vests in the Department 
of Agriculture and Inspection broad powers and Section 1, now 
Section 54-701, R. S. 1943, specifically charges it with the duty of 
protecting the health of livestock in Nebraska. The Director of the 
Department is clothed with full power, without restriction or limita- 
tion, to execute and administer the laws pertaining to the duties and 
functions of the Department, and this is true in respect of hog cholera 
om ba State ex rel. Howard v. Marsh, 146 Neb. 750, 21 


The history of legislation relating to hog cholera commences in 
1911 with the enactment of H. R. No. 58 which was an act to pro- 
vide for the preparation and distribution of hog cholera serum and 
to establish, under the control of the Board of Regents of the Uni- 
versity of Nebraska, a plant for the production and preparation of 
the serum discovered by the Biochemic Division of the Bureau of 
Animal Industry of the Department of Agriculture of the United 
States. The constitutionality of this act, which contained no men- 
tion of hog cholera virus, was sustained in Fisher v. Board of Regents, 
108 Neb. 666, 189 N. W. 161. 


In 1915, the first act, S. F. No. 197, regulating the manufacture, 
sale or distribution of hog cholera serum or virus was passed. Laws 
1915, c. 170, p. 351. The title of the act recited that its main purpose 
was to prohibit the manufacture, sale or distribution of anti-hog 
cholera serum or virus in Nebraska, except as provided in the act, 
to empower the state veterinarian through the Livestock Sanitary 
Board to issue permits, and to provide, in addition to penal sanctions, 
for reports in respect of the use of serum and virus. 


Section 2 of the act read, as follows: 


“No person, firm or corporation shall sell, barter, exchange, 
carry, give away, ship or deliver for shipment any anti-hog 
cholera serum or virus within the State of Nebraska unless 
such person, firm or corporation shall first hold an uncancelled, 
unexpired United States Government Veterinary License, issued 
by the United States Department of Agriculture, and a permit 
from the Live Stock Sanitary Board.” 


tiie 


In Hall v. State, 100 Neb. 84, 158 N. W. 362, decided in 1916, the 
court declared that Sections 2 and 9 of the 1915 act were uncon- 
stitutional. Section 9, among other things, prohibited any person 
to give or receive a rebate or commission in connection with a sale 
of serum or virus. 


In 1917 the legislature enacted H. R. No. 701, Laws 1917, c. 
161, p. 386, which was substantially a reenactment of the 1915 law 
with Section 9 omitted and Section 2 so revised as to avoid the 
impact of the decision in Hall v. State, 100 Neb. 84, supra. The 
phrase “and a permit” was changed to “or a permit.” 


In 1919 the legislature enacted the Civil Administrative Code 
bill, Laws 1919; c. 190, p. 434, which, inter alia, repealed the 1917 
act and reenacted it as Sections 9 to 18 of Article 2, Title 3, incorpo- 
rating, however, a provision that the serum plant, owned and op- 
erated by the state, should be subject to the same requirements as 
other plants doing business in the state. Section 9 of this act read 
as follows: 


“No person shall sell, barter or exchange, carry, give away, 
ship or deliver for shipment hog cholera serum or virus within 
the state of Nebraska, unless such person shall hold an un- 
cancelled, unexpired United States Government Veterinary 
License, issued by the United States Department of Agriculture, 
or a permit unexpired and uncancelled, issued by the depart- 
ment of agriculture of Nebraska.” 


In 1921 the legislature repealed Sections 9 to 18, above mentioned, 
by H. R. No. 546, Laws 1921, c. 25, p. 153, the title of which recited 
that its purpose was to prohibit the sale of impotent or harmful hog 
cholera serum and of avirulent or harmful hog cholera virus. Sec- 
tion 2 of the act read as follows: 


“No person shall manufacture, sell, distribute or transport 
into the State of Nebraska, hog cholera serum or virus until 
the manufacturer of said serum has made application and ob- 
tained a permit from the Department of Agriculture and his 
brand or brands of serum or virus are registered with the De- 
partment of Agriculture.” 


Section 5 contained the first reference to “the filterable, ultra- 
microscopic virus of hog cholera,’ and for the first time incorpo- 
rated provisions defining impotent serum and avirulent virus. The 
act dropped the requirement for keeping records and making re- 
ports, and became Sections 7303 to 7312, C. S. 1922. 


In 1927 the legislature repealed the 1921 act by H. R. No. 529, 
Laws 1927, c. 12, p. 80 and in Article VI of the 1927 act reenacted the 
1921 act with slight modifications, all reference to federal super- 
vision and specifications being dropped. Section 1 of the act which 
became Section 54-924, C. S. 1929 read as follows: 


“No person shall manufacture, sell, distribute or transport 
into the State of Nebraska, hog cholera serum or virus until 
the manufacturer of said serum has made application and ob- 
tained a permit from the Department of Agriculture and his 
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brand or brands of serum or virus are registered with the 
Department.” 


The 1943 revision of the statutes dropped out of the act a pro- 
vision relating to the state-owned serum plant and made simple 
editorial changes, including one to iron out an internal inconsistency 
between Sections 2 and 3 of the 1927 act, relating to the power of 
the Department to prescribe standards of potency. Section 54-924, 
C. S. 1929 became Section 54-727, R. S. 1943 and remains unchanged, 
the word “such” merely being substituted for the word “said.” 


Whether or not there may properly be invoked the rule that 
the simultaneous repeal and reenactment of a statute in terms, or 
in substance, is a mere affirmance of the original act, and not a 
repeal in the strict constitutional sense of the term, it is settled 
that in considering an amendatory or substituted statute, it is 
proper to consider the provisions of the law which was repealed in 
connection with the law which takes its place, in order to ascertain 
the legislative intent. Hurley v. Brotherhood of R. R. Trainmen, 
147 Neb. 781, 25 N. W. 2d 29. 


We think it plain that the legislature, in the exercise of the 
police power, has consistently declared in the legislation under 
consideration, during a period of thirty-six years, that no person 
shall market in this state any hog cholera serum or virus without 
first having obtained a permit from the Department of Agriculture 
and Inspection. 


From examination of the various acts it is manifest, as the 
court said in Fisher v. Board of Regents, 108 Neb. 666, supra, that 
hog cholera and the remedies for it are subjects of grave public 
concern. It is no doubt true that it is apparent from the legislation, 
particularly in those acts ante-dating 1921, that the legislature had 
before its mind the immunization of swine by the simultaneous use 
of anti-hog cholera serum and hog cholera virus. Nevertheless, in 
spelling out its intention to provide safeguards in connection with 
the products to be used in the prevention of hog cholera, including 
the simultaneous method of immunization, the legislature manifested 
an intention that in so grave a matter the public welfare dictated a 
policy that in no event should any hog cholera serum or any hog 
cholera virus be considered to be outside the range of application of 
the power it was exercising to police the whole business of produc- 
tion and marketing of serum and virus in this state. 


Section 54-733, R. S. 1943 reads as follows: 


“Hog cholera virus shall be deemed to be avirulent when 
it fails to cause hog cholera in swine, susceptible to said disease, 
when injected in doses of not more than two cubic centimeters.” 


We cannot say that a hog cholera vaccine, modified live virus, 
is outside the scope of the prohibitory provisions of the act. We 
cannot say that a hog cholera vaccine, modified live virus, which, 
when tested for potency and virulence, does not cause hog cholera in 
tested swine, is not an avirulent hog cholera virus within the scope 
of the act. 
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No doubt the legislature, as the court said in Jacobson v. Massa- 
chusetts, 197 U. S. 11, 49 L. Ed. 643, in respect of vaccination against 
smallpox, proceeded upon the theory which recognized the simul- 
taneous use of serum and virus as at least an effective, if not the 
best known, way in which to meet and aid in suppression of the 
evils of hog cholera. That time and further scientific experimenta- 
tion may have demonstrated that the legislature, if it were to con- 
sider the matter afresh and to adhere to the policy expressed in 
the statute, would now be so far out of bounds that it could fairly 
be said that no reasonable relation any longer existed between the 
exclusive means it has apparently approved and the end sought 
to be attained, is a statement the pragmatic truth of which, obviously, 
cannot be affirmed by us. This is a matter of policy for the legisla- 
ture. 


As the court declared in Fisher v. Board of Regents, 108 Neb. 
666, supra, if a valid, unrepealed act of the legislature is no longer 
applicable by operation of changed conditions, the facts showing the 
process by which the range of application of the statute is to be 
cut down, if it is to remain a constitutional act when its provisions 
are invoked under new conditions, must be free from doubt and 
the burden is on the person who asserts the change of conditions 
to prove the facts. 


We hold, therefore, that hog cholera vaccine, modified live 
virus, cannot be sold in Nebraska without first obtaining a permit 
from the Department, but that the Department may not issue a 
permit for its sale if the case be, as it appears to be in this instance, 
that the vaccine, a modified live virus, is avirulent upon test, whether 
or not it is used with serum. 


We are not unmindful of the rule laid down in Kearney County 
v. Hapeman, 102 Neb. 550, 552, 167 N. W. 792, as follows: 


“In construing a statute the legislative intent is to be 
gathered from the necessity or reason for its enactment, and 
its several provisions should be construed together, in the light 
of the general objects and purposes of the act, so as to give 
effect to the main intent, although thereby particular provisions 
are not construed according to their literal reading. That 
which is implied is as much a part of the statute as that which 
is expresssed. When the literal enforcement of a statute would 
result in absurdity, the courts will assume that such conse- 
quenees were not intended. People v. City of Chicago, 152 III. 
5. A 


But to assert that the literal enforcement of the statute, when 
its provisions are invoked against hog cholera vaccine, results in 
absurdity is in effect to contend that the Department ought so to 
construe the statute as to accomplish an amendment which would 
remove the barrier to its sale in Nebraska, on the ground either that 
the legislature would so amend if it accepted and believed the 
claims made for the efficacy of the vaccine, the proponents insisting 
that the legislature could not but do otherwise in the circumstances, or 
that a court would act to prevent an interference with a right to 
vend an allegedly harmless but beneficial hog cholera preventive 
which, not being in existence, was not thought of at the time the 
statute was enacted and thus ought not to be considered to be 
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within the scope of the act, or if so, that the act as now applied 
would be unconstitutional. Cf. Carolene Products Co. v. Banning, 
131 Neb. 429, 268 N. W. 313; Hubbell Bank v. Bryan, 124 Neb. 51, 61, 
245 N. W. 20; State v. Chicago & N. W. Ry. Co, 147 Neb. 970, 974, 25 
N. W. 2d 824. 


Whether, on the one hand, the legislature would concur in such 
opinion, or, on the other hand, a court would find the vaccine to 
be a harmless but beneficial product, a preventative of hog cholera, 
and one which cannot be declared to be within the scope of the act, 
is not a matter in which a prophecy should be ventured by the 
Department. 


November 14, 1951 
VETERANS 


Salary of County Service Officer 


REQUESTED BY: Louis R. Eby, Director, Department of Veterans’ 
Affairs. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Assistant Attorney General. 


QUESTION: What is the relative authority of the County 
Board and the County Service Committee with 
respect to the fixing and payment of the salary 
of the County Service Officer? 


CONCLUSION: The County Service Committee has the right to 
fix the salary of the County Service Officer. 
With respect to the county funds used for the 
payment of such salary, the right is subject to 
the limitations outlined herein. 


Sections of the Nebraska statutes dealing with the appoint- 
ment of county service officers contain the following pertinent pro- 
visions: 


80-407. ‘* * *. Each such county service committee shall 
appoint a county veterans’ service officer for its county, and 
* * * is authorized to accept, for the purpose of carrying out 
its program of assistance to veterans, grants of funds from the 
county, municipalities, veterans’, civic, religious and fraternal 
orgnaizations and groups, and private citizens. * * *.” 


80-409. ‘The county board * * * is authorized and directed 
to provide * * * such amount as shall be necessary for the use 
of the county service committee to aid and enable such county 
service committee to carry out and execute its functions, powers 
and duties as defined in this act, and to pay their expenses. The 
county board shall provide offices for the county veterans’ 
service officer * * *,.” 
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We think it may fairly be implied from the foregoing that the 
committee has the right to fix the salary of the service officer they 
are required to appoint. It is equally clear that it is mandatory upon 
the county board to provide the funds necessary to carry out the 
work of the committee and its employees. However, as a practical 
matter, a county board has a considerable amount of control with 
respect to expenditures of the committee for the reason that the 
board is the budget-making authority for the county. It is within 
the discretion of the county board to budget the amount which they 
deem necessary for operations of the committee, including the dis- 
cretion to budget the amount they feel it necessary for the county 
to contribute toward the salary of the county service officer. After 
the budget has been adopted, the provisions of the County Budget 
Act would apply, including Section 23-916: 


“After the adoption of the county budget, no officer, de- 
partment or other expending agency shall expend or contract 
to be expended any money, or incur any liability, or enter into 
any contract which, by its terms, involves the expenditure of 
money not provided for in the budget, or which involves the 
expenditure of any money for any of the purposes for which 
provision is made in the budget in execess of the amounts pro- 
vided in‘said budget for such office, department or other ex- 
pending agency, or purpose, for such fiscal year. Any contract, 
verbal or written, made in violation of this section shall be 
null and void as to the county, and no moneys belonging thereto 
shall be paid thereon.” 


The foregoing quotation necessarily applies only to county funds, 
and if the county service committee has received additional funds 
from the other sources specified in Section 80-407, such funds could 
be used to augment the salary of the county service officer, in the 
absence of other restrictions. 

With reference to the second question in your letter, the county 
board of course has the right to disapprove any claim, whether it 


be just or unjust, and the only recourse of the claimant is to follow 
the statutory procedure for appeal to the district court. 


November 27, 1951 
ELECTIONS 
Eligibility of Voters 


REQUESTED BY: Hon. James S. Pittenger, Secretary of State. 
OPINION BY: Clarence S. Beck, Attorney General. 
QUESTION: Are those persons residing within the boundaries 
of the Mead Ordnance Plant, Saunders County, 
Nebraska, entitled to vote at elections. 
CONCLUSION: No. 
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The land making up this ordnance plant was acquired by the 
United States Government in 1941 and 1942 under the provisions of 
Article I, Section 8 of the United States Constitution which provides 
in substance that the Congress shall have power to exercise ex- 
clusive legislation in all cases and over all places purchased with 
the consent of the State Legislature for the erection of forts, maga- 
zines, arsenals, dockyards and other needful buildings. The legis- 
lature of this state gave a general consent to such purchases by 
Section 72-601, R. R. S. 1943, jurisdiction was ceded to the United 
States, Section 72-602; and such lands were exempted from taxation, 
Section 72-604. 


On October 9, 1940 the Congress enacted public act No. 825 (54 
Stat. at Large 1083; 34 U. S. C. A. 520) which in substance provides 
that the head of any department or independent agency of the gov- 
ernment may, when he deems it desirable, accept exclusive jurisdic- 
tion over land under his immediate jurisdiction, custody or control, 
ceded by a state and acquired by the government by filing a notice 
of such acceptance with the governor of the state, and that without 
such acceptance is would be conclusively presumed that no such 
jurisdiction had been acquired by the government. 


On. October 31, 1942, Secretary of War Stimson’in a formal 
notice to the governor of this state accepted exclusive jurisdiction 
of the lands constituting said ordnance plant in Saunders County and 
has continued to exercise that jurisdiction since said date. 


That an elector must qualify as to residence in state, county 
and precinct in order to vote is beyond question. Article VI, Sec- 
tion I, Constitution of Nebraska. Also Sections 2, 7, 176 L. B. 
486, Sixty-Second Legislative Session. r 


The question to be determined is whether the place where the 
potential voter resides at the time he desires to vote is a place 
within the State of Nebraska and under the jurisdiction of its laws. 
This question must be resolved in the negative. 


The Circuit Court of Appeals had this to say in Yellowstone 
Transportation Co. v. Gallatin County, 31 Fed. 2d 645: 


“In other words, after the date of cession, the ceded ter- 
ritory was as much without the jurisdiction of the state making 
the cession as was any foreign territory, except in so far as 
jurisdiction was expressly reserved.” 


In New Mexico the question arose over the nomination at a pri- 
mary of one of two candidates for office. Enough votes were. cast 
by voters on a part of the Los Alamos project to control the nomi- 
nation, if the votes were valid. In the case of Arledge v. Mabry, 
yee 5 i. 884 (N. Mex.) the court reviewed a large number of cases 
and held: 


“Votes cast by legal voters in polling place in portion of 
the Los Alamos project of the Atomic Energy Commission, 
which was acquired by condemnation and which was not in 
‘New Mexico’ within the meaning of the constitutional pro- 
vision defining qualifications of an elector entitled to vote at 
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all elections for public officers, were void, and election therein 
was invalid.” 


Herken v. Glynn, 101 P. 2d 946. In this case the right of those 
persons living on land owned and used by the Federal Govern- 
ment, to vote at a state election was in question. The court made 
an exhaustive review of the authorities including Opinion of the 
Justices, 42 Mass. 580; Sinks v. Reese, 19 Ohio St. 306; In re Town 
of Highlands, 22 N. Y. S. 137; McMahon v. Polk, 73 N. W. 77 (S. 
D.); State ex rel v. Willett, 97 S. W. 299 (Tenn.). In the opinion 
the court says: 


“No case has been found where it has been held that resi- 
dents on lands ceded by a state to the United States retained 
or acquired a right to vote as residents of the ceding state.” 


and held 


“Residents on the realty in Leavenworth County, Kansas, 
whereon the National Home for Disabled Volunteer Soldiers was 
established by the United States after the state ceded the Realty 
to the United States, had no right to vote at election precincts 
established on the realty prior to the cession; the right to vote 
not being a ‘municipal right’ so as to persist after cession.” 


In the case of Fort Leavenworth R. R. Co. v. Lowe, 114 U. S. 
525, the United States Supreme Court considered a similar situation 
and reviewed, among others, the cases cited in the Herken case with 
this comment: 


“These authorities are sufficient to support the proposition 
which follows naturally from the language of the Constitution, 
that no other legislative power than that of Congress can be 
exercised over lands within a state purchased by the United 
States with her consent for one of the purposes designated; and 
that such consent under the Constitution operates to exclude all 
other legislative authority.” 


In State ex rel Parker v. Corcoran, 128 P. 2d 999 (Kan.), 142 
A. L. R. 423 it was held: 


“The land purchased by the Federal Government in Kansas 
City, Kansas prior to the adoption by Congress of the acts above 
mentioned, for the purpose of erecting a post office and other 
Federal buildings, and over which the government had taken 
control. comes within the rule announced by this court in Herken 
v. Glynn, 151 Kan. 885, 101 P. 2d 946, and persons residing 

_ thereon are not entitled to vote.” 


In all the research we have made we have found no case sup- 
porting the theory that such persons were eligible to vote. It is 
not a question of being employed by the government; nor em- 
ployed in the defense effort; permanent or temporary, the right to 
vote is dependent upon the qualification of residence within the 
state for six months, in the county forty days, in the precinct, town- 
ship or ward ten days; twenty-one years of age and a citizen of the 
United States. (Section 2, L. B. 486). Since said ordnance plant 
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is not considered as a part of the State of Nebraska, it must follow 
under the authority of the cases cited that those persons residing 
within the boundaries cannot qualify as to residence and are not 
therefore entitled to vote. 


December 1, 1951 
SCHOOLS 


Class I District Contracting with Neighboring District Which 
Maintains a Kindergarten 


REQUESTED BY: F. B. Decker, State Superintendent of Public 
Instruction. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 


QUESTION: Whether a child more than five years of age, 
a resident of a Class I district which has not 
heretofore maintained a kindergarten and whose 
board, pursuant to a vote of the electors of the 
district, has contracted for the instruction of its 
pupils with a neighboring district may be ad- 
mitted to the kindergarten of the contracting 
district at the expense of the resident district? 


CONCLUSION: Yes. 


In State ex rel. Shineman v. Board of Education, 152 Neb. 644, 
42 N. W. 2d 168, it was settled that a school board is not required 
to maintain a kindergarten or beginner grade. We think it plain 
that if a Class I district does so, then it cannot exclude a resident 
child of proper age and otherwise qualified. 


When the board of a Class I district contracts for instruction it 
places the children of its district under the jurisdiction of the board 
of the contracting district, which board has “the power to cause 
pupils to be taught in such branches and classified in such grades 
or departments as may seem best adapted to a course of study which 
the school board or board of education shall establish with the con- 
sent and advice of the Superintendent of Public Instruction.” Sec. 
79-443, R. R. S. 1943. The contracting district cannot exclude a 
child of the district with which it has contracted unless that child 
is below the statutory age for admission to the classes or grades 
which the board of the contracting district has established. Sec. 
79-444, R. R. S. 1943. 


The question is, therefore, whether the board of the resident 
district has the power to exclude from admission at the school of 
the contracting district any of its own children who would not have 
reached the age of six years prior to October 15, on the ground that 
if the resident district were conducting its own school its board 
would not provide a kindergarten or beginner grade and therefore 
such children would legally be barred from attendance. 
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It is settled law in Nebraska that the power lies with the electors 
of a Class I district at any annual or special meeting to decide 
whether school shall be taught in the district for the ensuing school 
year and not until that question is settled does the board of the 
district have any power to determine whether a beginner grade or 
kindergarten will or will not be maintained by the district. It fol- 
lows inexorably that a board of a Class I district whose electors have 
commanded that school shall not be taught for the ensuing year in 
the district but that children, between the ages of five and twenty- 
one years and residing in the district, shall be taught in the school 
of a neighboring district or districts, must contract for their in- 
struction. State ex rel. Millsap v. Stoddard, 108 Neb. 712, 189 N. 
W. 299. 


It is plain that if school is discontinued in a district by a vote of 
the electors, then its board lacks the power to declare what grades 
will or will not be taught. That is a matter wholly within the 
power of the board of the contracting district, and of this fact the 
board of the resident district is charged with knowledge when it 
contracts. 


December 4, 1951 
ASSISTANCE 


County and State—Joint Vendor—Recipient Payments for 
Medical Care 


REQUESTED BY: Neil C. Vandemoer, Director of Assistance. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTIONS: 1. Would it be proper for the Board of Control 
and the State Director of Assistance, by regula- 
tion, to require all payments for medical care 
to recipients of old age assistance to be made 
jointly to the vendor and the recipient regardless 
of whether such payments are over or under 
$55.00? 


2. Must the provision of Section 68-206.01, pro- 
viding for post payment of medical items be 
followed literally or may a county anticipate the 
amount of medical care required for the current 
month in which the grants are paid? 


CONCLUSIONS: 1. Yes. 


2. The provisions of Section 68-206.01 require 
that there shall be substantial performance of the 
service before the charge for it is approved and 
paid by the county board. However, where a 
nursing home is furnishing its services to a re- 
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cipient on a month-to-month basis such services 
may be said to have been supplied when the 
vendor begins to supply such services under a 
valid agreement for a fixed term regardless of 
the fact that the term for which such services are 
to be supplied has not yet expired, and may be 
paid for during or at the end of the month in 
which the services are furnished under regulation 
of the Board of Control. 


1. Section 68-206.01, R. R. S. 1943, provides as follows: 


“Expense for medical, surgical and hospital care may be 
allowed in addition to the grant but only if the expenditure is 
authorized by the county board before the expense is incurred 
and the charges made are approved by the county board after 
the services are supplied. In making allowance for medical, 
surgical and hospital care in excess of the maximum limit herein 
provided for old age assistance, seventy-five per cent of the 
amount approved for that purpose shall be paid out of state 
assistance funds and the remaining twenty-five per cent shall 
be paid by the county in which the recipient of old age assistance 
resides. Warrants for payment of such services shall be drawn 
payable jointly to the old age recipient and the person or insti- 
tution supplying such service. The Board of Control shall pro- 
vide, pursuant to uniform rules and regulations promulgated by 
it with the aid and assistance of the advisory committee to the 
Board of Control, for the installation and keeping of books of 
account and the auditing of the same as to all payments in ex- 
cess of the regular grants of assistance.” 


This section provides expressly that where the payments for 
medical, surgical and hospital care are in execess of the maximum 
limit of $55.00 per month the warrants for such payments shall be 
drawn payable jointly to the old age recipient and the person or 
institution supplying the services. It contains no provision one way 
or the other as to medical allowances which come within the $55.00 
limit. 


However, Section 68-310, subsection (c), R. R. S. 1943, provides: 


“(c) For medical, surgical and hospital care of recipients of 
assistance in such amounts as may be determined by the Di- 
rector of Assistance, who is authorized, in his discretion, to 
prescribe rules and regulations for furnishing of such services, 
to establish maximum fee schedules and rates controlling pay- 
ment thereof, and to make payments directly to the persons, 
firms, associations or corporations furnishing such services in- 
stead of to the recipients of assistance.” 


From an examination of the language of the statutes above 
quoted, we conclude that in cases where the allowance for medical, 
surgical and hospital care is in excess of the $55.00 monthly limit 
the warrants for payment must be made jointly to the recipient and 
vendor, but where they are within the $55.00 limit, the Director of 
Assistance may, by regulation, provide that the warrants be made 
payable either to the recipient or the vendor, or to the recipient and 
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vendor jointly. We are assuming, of course, that such regulation 
would not conflict with any Federal regulation relating to the same 
subject matter. 


2. Answering your second question, I would say that the pro- 
visions of Section 68-206.01 appear to us to be clear and unambiguous, 
and to require that expenses for medical, surgical and hospital care 
must be authorized by the county board before the expense is in- 
curred and the charges must be approved by the county board after 
the services are supplied. We believe that there must be substantial 
compliance with these provisions. 


In such matters as the providing of month-to-month care in 
a nursing home, however, where the contract between the recipient 
and the vendor is, from a legal standpoint, essentially a lease from 
month-to-month including a contract to care for the recipient during 
such month-to-month periods; we think it may properly be said 
that the service has been furnished by the vendor when he has 
actually entered upon the performance of such service under a legal 
obligation to perform such service, even though the entire period 
during which the service is to be furnished may not have elapsed. 
We believe that, in such cases, the services have been supplied when 
the vendor has performed them to the extent that he has a legally 
valid claim for payment for such services. This would be at any 
time after the beginning of the month for which he has contracted 
to furnish to the recipient the accomodations of his nursing home. 
However, the Board of Control may, by regulation, require that such 
nursing home serivces shall be paid for only after the month has 
elapsed during which such services were furnished. Whether pay- 
ment shall be during, or at the end of, the month in which the 
services were furnished rests in the discretion of the Board of 
Control. 


December 5, 1951 
SCHOOLS 


Freeholder’s Petition to Detach Land from One District and 
Atiach to Another 


REQUESTED BY: Joseph J. Divis, County Attorney, Blaine County, 
Brewster, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 
QUESTIONS: 1. Whether the boundaries of a Class VI rural 


high school district are changed as a result of the 
granting of a freeholder’s petition to detach land 
from or attach it to a Class I district composing 
part of the rural high school district? 


2. If not, whether a freeholder’s petition to de- 
tach land from or attach land to a Class VI rural 
high school district may be granted? 


—347— 


CONCLUSIONS: 1. No. 


2. Yes, if the statutory conditions are shown to 
exist. 


Section 79-403, R. S. Supp. 1951 authorizes a board consisting of 
the clerk, treasurer and superintendent of a county, after notice is 
given of a hearing in the matter, to grant, in its discretion, a petition 
to detach land from or to attach land to an adjoining district upon 
a showing that there exists certain stated conditions, relating to own- 
ership of land, its location, status of children residing thereon, and 
relative distances from the schoolhouses in the districts affected. 


Examination of the history of Section 79-403, as amended by 
L. B. 92, Session Laws 1951, discloses that in 1909 this section was 
incorporated into the law as a proviso to what is now Section 79-402 
which latter section in 1909, vested in the county superintendent a 
discretionary power to change boundaries, it now being a mandatory 
duty to do so, upon petition of the requisite number of the legal 
voters of each district affected. 


It is clear that the word “district,” as it appears in Sections 79- 
402 and 79-403, applies in the case of any school district of any class. 
It necessarily follows that the boundaries of a Class VI rural high 
school district cannot be changed by the granting of a freeholder’s 
petition in any case where the petition does not request detachment 
- of land from or attachment of land to a Class VI rural high school 
district and set forth the necessary showing that the statutory con- 
ditions therefor exist. 


It is true that Section 79-803, R. S. 1943, now repealed, pro- 
hibited any Article 3 district, composing the union of districts 
organized to maintain a high school, from withdrawing without the 
consent of all the districts expressed by a majority vote of each; 
that Section 79-804, R. S.. 1943, now repealed, provided for the in- 
clusion of additional Article 3 districts but not for inclusion of 
tracts of land composing a part of an adjoining Article 3 district; 
and that Section 79-819, R. S. Supp. 1947, now repealed, provided 
for disolution of a rural high school district and the levy upon the 
land formerly composing the district of taxes necessary to retire 
bonded or unbonded indebtedness. 


By virtue of the recodification of the school law all classes of 
school districts are now on the same footing in respect of changes in 
their boundaries, notwithstanding the procedure for the formation 
and establishment of a rural high school district remains u.changed. 
We find nothing in the statutes which prohibits a change in the 
boundaries of a Class VI district by means of a freeholder’s petition, 
provided the petition sets forth a proper showing for detaching land 
therefrom or attaching land thereto. 


It is to be noted from an examination of the statutory conditions 
recited in clauses (1) to (4) of Section 79-403 that, as a practical 
matter, the freeholder’s petition procedure may be invoked in a 
case involving detachment of land from a Class VI district only in 
a situation where the Class VI district adjoins another district main- 
taining a high school, assuming all other statutory conditions exist. 


—348— 


The word “schoolhouse” in clause (4), relating to distances, 
can only mean in cases involving Class VI districts a “schoolhouse” 
in which the high school grades are taught. If the case be that a 
petitioner’s land is contiguous to a Class VI district but is located 
in a Class I district which is not a part of the territory of any Class 
VI district, being in the “free tuition” zone, and the petitioner seeks 
to have it attached to a Class VI rural high school district, then the 
distance would necessarily be measured from his land to the high 
school building in the rural high school district and then from his 
land to the nearest high school which his children are eligible to 
attend. 


It is plain that the conditions recited in Section 79-403, particu- 
larly those set forth in clauses (2) and (4) must be read in the light 
of the fact that attachment or detachment of land may properly be 
sought in cases affecting Class VI districts only where the purpose 
is to cut down the distance to be traveled by children who are 
eligible for instruction in the high school grades. 


If the case be, therefore, that a petitioner has children in the 
elementary grades and children in the high school grades and he 
desires to have his land detached from one Class I district and at- 
tached to an adjoining Class I district which is a part of a Class VI 
rural high school district, then his petition must show that the 
statutory conditions exist which entitle him to request that his land 
be attached to the Class VI district and to the Class I district compos- 
ing a part of the Class VI district, when he wishes to have his 
elementary grade children educated in the school of the adjoining 
Class I district and his high school children in the high school of 
the Class VI rural high school district of which the adjoining Class I 
district composes a part. 


December 5, 1951 
ASSISTANCE 


County and State—Recovery from Child of Assistance 
Paid to Parent 


REQUESTED BY: Frederick H. Wagener, County Attorney, Lincoln, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: Some years ago a recipient applied for, and was 
granted, old age assistance. At that time the 
recipient had six living children, none of whom 
were financially able to support her. Later a 
son of the recipient became financially able to 
support the recipient but the recipient continued 
to receive old age assistance for a considerable 
period thereafter. The County Assistance Depart- 
ment now contemplates bringing action against 
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the son of recipient to recover reimbursement of 
old age assistance paid to the recipient. May the 
county recover reimbursement of the entire 
amount of assistance paid to the mother or only 
of such assistance payments as were made to her 
after the son became financially able to support 
her? 


CONCLUSION: The county is entitled to reimbursement of the 
entire amount of assistance paid to the mother. 


Section 68-101, R. R. S. 1943, makes it the legal obligation of 
children to support their parents, and Section 68-102, R. R. S. 1943, 
fixes the liability primarily on the children to support the parents. 
This duty rests upon the children if they are of sufficient ability. 


Section 68-214, R. R. S. 1943, provides: 


“The old age assistance board shall be reimbursed for the 
payment of assistance made hereunder by the father, mother or 
child of any recipient hereunder, if they or either of them are 
of sufficient ability. Every person who shall refuse to support 
his father, mother or child who shall have received assistance 
hereunder, whether such relative shall reside in the same county 
or not, shall if able to do so, forfeit and pay to the board the 
amount in money which the recipient has received monthly for 
assistance, which shall be recovered in the name of such board, 
and be used for the purposes mentioned in Sections 68-201 to 
68-230, before a justice of the peace or any court having jurisdic- 
tion; Provided, such board, if it shall desire reimbursement from 
the relatives of such recipient, must exercise its right to such re- 
imbursement by filing suit within one year from the time the 
last monthly assistance shall have been paid to the recipient.” 


The Old Age Assistance Board, in providing assistance to aged 
needy persons, is, in effect, assuming a duty which rests primarily 
on the child or children of the recipient of assistance. The duty of 
the child to support his parent is a moral as well as a legal duty and 
rests upon the child as long as the parent requires assistance. It is 
only when the child is financially unable to provide such assistance 
that he is excused—not from the duty of providing such assistance— 
but from the performance of such duty during the period of his 
financial inability to do so. The duty to support the parent is in- 
herent in the relationship, and the child is never free from such 
duty, regardless of his financial circumstances. 


From these considerations as well as from the language of Sec- 
tion 68-214 above quoted, we conclude that it was the Legislative 
intent to require a child, whenever he became financially able to do 
so, to reimburse the Old Age Assistance Board for all payments of 
assistance made to the parent regardless of whether they were made 
before or after the child became financially able to furnish such 
assistance. Had the Legislature intended otherwise it could easily 
have found appropriate language in which to express such intention. 


—350— 


December 7, 1951 
ASSISTANCE 


County and State—Conveyance of Real Estate to Spouse— 
Effect on Application for Assistance 


REQUESTED BY: Charles A. Chappell, County Attorney, Minden, 


OPINION BY: 


QUESTIONS: 


CONCLUSIONS: 


Nebraska. 


Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


A and B, husband and wife, were owners as joint 
tenants of real estate constituting their home- 
stead. On September 28, 1951, they joined in a 
warranty deed conveying the real estate to B. 
On October 3, 1951, A applied for old age as- 
sistance. 


1. Does the conveyance of this real estate dis- 
qualify A to receive old age assistance? 


2. Could the county board lawfully refuse to 
grant old age assistance to A unless and until 
B reconveyed the real estate to A and B or to 
A alone? 


3. What is the proper procedure to be followed 
and duty of the board with reference to granting 
of old age assistance under the facts stated? 


1. No, unless the transfer was made for the 
purpose of qualifying A to receive assistance. 
If he was qualified to receive assistance before 
the transfer, the transfer cannot be said to have 
been made for the purpose of qualifying him to 
receive assistance. 


2, No. 


3. Unless the board is satisfied that the transfer 
was made for the purpose of qualifying A to re- 
ceive assistance, it should proceed to determine 
his need and deny or grant assistance accordingly. 
If it finds that the transfer was made to qualify 
A to receive assistance, the application should be 
denied. 


Section 68-202, R. R. S. 1943, provides in part: 


“Every needy person, while residing in and retaining legal 
residence in the State of Nebraska, shall be entitled to receive 
old age assistance if he is found to have the following qualifica- 
tions: * * * (5) has not deprived himself directly or indirectly 
of any property whatsoever for the purpose of qualifying for 
old age assistance.” 
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It will be noted that the mere fact that an applicant has trans- 
ferred his property to another is not sufficient to disqualify him 
for assistance. It must also appear that he has deprived himself of 
the property for the purpose of qualifying himself to receive as- 
sistance. 


Under the facts presented in your letter it seems to us unlikely 
that A conveyed this real estate to his wife for the purpose of qualify- 
ing himself to receive old age assistance. He retains a homestead 
interest in the property. Presumably he and his wife continue to 
occupy the property as their home. This should materially reduce 
the amount of assistance which he requires. Also, we would suggest 
that if he was qualified to receive assistance before he made this 
conveyance to his wife, then it can hardly be said that the con- 
veyance was made for the purpose of qualifying himself for assistance. 


In short, we believe that this conveyance by A to B does not 
disqualify A to receive assistance unless the board is satisfied that 
before the conveyance was made A was not a needy person and 
not qualified to receive old age assistance and the purpose of the 
transfer was to qualify him for assistance. 


We conclude, therefore, that the mere fact of the conveyance, 
unless coupled with an intent to qualify A for assistance, does not 
disqualify him for old age assistance; that the board could not re- 
quire B to reconvey the property to A before granting assistance 
to A, and that the board should determine A’s need and grant or 
deny assistance accordingly without regard to this transfer unless 
it finds that, but for the transfer, A would not have been in need, in 
which case it should deny his application for assistance. 


December 10, 1951 
COUNTY TREASURER 


Payment to School District Treasurer of Sum Greater than 
Amount Stated in Treasurer’s Bond 


REQUESTED BY: Eugene F. Fitzgerald, County Attorney, Court- 
house, Omaha, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 


QUESTION: Whether a county treasurer may lawfully and 
safely pay to a school district treasurer a sum 
of money, belonging to the district, in excess of 
the amount stated in the district treasurer’s bond? 


CONCLUSION: Yes. 


Assuming for the purposes of this opinion that the surities on 
the bond of a school district treasurer would not be liable for a loss 
of money paid over to him which a statute did not require, or forbade, 
him to receive, we are bound to ask what statute if any declares 
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that a school district treasurer shall not take into his hands money 
belonging to the district which a specific statute, Section 79-460, R. 
R. S. 1943, expressly commands him to receive, when the case is 
such that the sum he is about to receive into his hands is in excess 
of the amount stated in his bond. 


This question has heretofore been submitted and was answered 
by opinions dated October 13, 1943, Report of Attorney General, 
1943-1944, p. 272 and September 8, 1948, Report of Attorney General, 
1947-1948, p. 643. We resolve the apparent conflict between these 
opinions by affirming that no statute prohibits a county treasurer 
from making a payment of money in his hands and belonging to a 
school district to the district’s treasurer in a case where that treasurer 
has filed a proper bond which has been approved by the proper 
officers of the district as required by statute, notwithstanding the 
sum of money to be paid over is in excess of the amount stated in the 
school district treasurer’s bond. 


We think Section 79-459, R. R. S. 1943, plainly provides that 
the treasurer of every school district shall execute and file with the 
secretary of the board a bond in an amount which, as nearly as can 
be ascertained at the time the bond is approved, will be double the 
amount of money apt to come into or be in the treasurer’s hands 
at any one time, and in no event for an amount less than $500.00. 
Where a special statute, relating to a particular class of school dis- 
trict, makes other provision for determination of the amount: of the 
bond, then such special statute controls, as we stated in the opinion 
of September 8, 1948. We regard Section 11-119(44), R. S. Supp. 
1949, as superseded by Section 79-459, R. R. S. 1943. 


That the language in Section 79-459 relating to the amount of 
the bond is intended to furnish to the school district officers who 
approve the bond only a standard by which to determine the amount 
of the bond and not to place any limitation upon the authority of 
the district treasurer to receive into his hands at one time an amount 
greater than the amount of the bond is manifest from a consideration 
of the law as it stood prior to recodification in 1949. 


Section 79-459 derives from the general school law of 1881 of 
which it was Section 4 of Subsection IV. Section 8 of Subsection IV 
of the same act appeared as Section 79-408, R. S. 1943, but this 
section was repealed in 1949. The latter section plainly made it the 
duty of the other members of the school board to require of the 
treasurer additional security or a new bond whenever, in their 
opinion, the existing bond was insufficient to protect the district 
from loss. Cf. State ex rel. Carter v. School District, 22 Neb. 48, 33 
N. W. 480. 


A county treasurer has always been and now is required to pay 
over money belonging to a school district to its treasurer upon a 
warrant duly executed in accordance with the provisions of Section 
79-460, that is to say, a warrant executed by the secretary and presi- 
dent. The law nowhere vests in the county treasurer any authority 
to oversee or supervise the official fiscal acts of school district officers, 
save in those classes of districts where by statute he, himself, is the 
treasurer of the school district. That the legislature saw fit to repeal 
Section 79-408 and not to make any comparable provision in respect of 
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additional security or a new bond in the case of a treasurer the amount 
of whose bond is fixed under the provisions of Section 79-459, did 
not thereby thrust any duty upon a county treasurer, the language of 
Section 79-459 not having been so changed by the recodification of 
the school laws as to enlarge or change its established meaning. 


That the liability of a county treasurer, like every other public 
officer into whose hands by virtue of his office comes public funds, 
is that of an insurer, except as modified by statute, is settled law. 
Shambaugh v. City Bank of Elm Creek, 118 Neb. 817, 226 N. W. 460; 
Bordy v. Smith, 150 Neb. 272, 34 N. W. 2d 331. It is equally well 
settled that: 


“*The rule for the interpretation of bonds seems to be that, 
when a public officer gives a bond for the faithful discharge of 
his duties, the word ‘faithful’ is held to imply that he has assumed 
that measure of responsibility laid on him by law, had no bond 
been given; that the object of a bond so conditioned is to get 
sureties for the performance of the duties of the office according 
to law, and that everything is unfaithfulness which the law does 
not excuse.’ (Italics ours) National Surety Co. v. State, 90 Ind. 
App. 524, 161 N. E. 832; London & Lancashire Indemnity Co. v. 
Community Savings & Loan Ass’n. 102 Ind. App. 665, 4 N. E. 2d 
668.” (Thurston County v. Chmelka, 138 Neb. 696, 294 N. W. 657). 


Would the law hold liable a county treasurer and his sureties for 
paying over to a school district treasurer a sum of money which there- 
after should be lost to the district by reason of a neglect or wrongful 
act of the district treasurer because at the time the money was paid 
over the amount thereof was in excess of the amount stated in the 
treasurer’s bond, absent a controlling statute? We think not. We 
have not found in any jurisdiction a case which so holds. We do not 
perceive in what respect the county treasurer is unfaithful, and does 
an act which the law does not excuse, when he pays over to a school 
district treasurer money in his hands belonging to the. district whose 
officers have approved the district treasurer’s bond and who, them- 
selves, execute the warrant which demands from the county treasurer 
all that money which a statute commands the district treasurer to 
receive. 


It takes something more than mere apprehension and excess of 
caution by a county treasurer to override a command of the legis- 
lature. The obligation to take care is upon the school district officers 
who approve the bond and who execute the warrant and not upon 
the county treasurer who must honor a properly executed warrant. Cf. 
Havre DeGrace v. Fahey, 108 Md. 533, 70 A. 218; New Amsterdam 
Casualty Co. v. Board of Education, 124 Okla. 101, 253 P. 1012; Tooele 
County v. De La Mare, 90 Utah 46, 59 P. 2d 1155. 
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December 11, 1951 
ELECTIONS 
Delegates to State Post-Primary Conventions 
REQUESTED BY: Hon. James S. Pittenger, Secretary of State. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 


QUESTION: In what manner are delegates to state post-pri- 
mary conventions selected? 


CONCLUSION: Persons in attendance as delegates at a county 
post-primary convention select the persons who 
will be delegates to the state post-primary con- 
vention. 


The history of the law governing the selection of delegates to 
state conventions runs, as follows: 


Prior to 1943, as appears from Sections 32-1172 to 32-1174, C. S. 
1929, delegates to county conventions were selected at precinct cau- 
cuses, and delegates to state conventions were selected by delegates 
at the county conventions. 


In 1943, as a part of the legislative device for embodying in the 
election law provisions for endorsement by a state convention of per- 
sons who were to be candidates at the ensuing (1946) primary election 
for state and national offices, provision was made for the holding in 
1946 of pre-primary county and pre-primary state conventions the 
delegates to which were to be elected at the primary election to be 
held in 1944. The persons elected as delegates to county and state 
conventions at the 1944 primary election were delegates to the 1944 
county and state conventions, held immediately prior to the 1944 
general election, and to the 1946 pre-primary county and pre-primary 
state conventions. Session Laws, 1943, c. 77, p. 262. 


The 1944 special and the 1947 regular session of the legislature so 
revised the statutory provisions relating to conventions and delegates 
thereto only to the extent of changing the time or date at which a 
specific thing was to be done in connection therewith, the changes 
being deemed to be required because of the onset and conclusion of 
World War II. 


The 1949 session of the legislature so amended Sections 32-1172 
and 32-1176, R. S. 1943 as to provide, so far as is pertinent to the 
question under consideration, that persons elected at the 1948 primary 
election as the delegates to the 1948 county conventions should consti- 
tute the persons eligible to attend the 1950 pre-primary county con- 
ventions at which there would be selected the delegates to the 1950 
pre-primary state and congressional conventions; that the persons 
elected as delegates to county conventions at the 1950 primary election 
would constitute the persons eligible to attend the 1952 pre-primary 
county conventions at which will be selected the delegates to the 1952 
pre-primary state and congressional conventions. Session Laws, 1949, 
ce. 87, p. 232. 
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By the repeal of Section 32-1172, R. S. 1943 persons who attend 
state conventions are no longer to be elected at a primary election. 
The legislative mind apparently was directed wholly to the matter of 
so changing the law as to require the selection at pre-primary county 
conventions of the delegates to the pre-primary state and congres- 
sional conventions, and in accomplishing this change no one observed 
that by repeal of Section 32-1172 there was no provision made in the 
1949 act for the selection of delegates to post-primary state conven- 
tions. 


The 1951 recodification of the election laws did not so change the 
law as to deal with this situation, although Section 32-420, R. S. Supp. 
1951, relating to the form of the primary election ballot, makes pro- 
vision for space for the names of candidates for delegate and alternate 
delegate to state conventions. However, Section 32-420 provides in 
part, as follows: 


“At the primary elections wherein any office as listed in 
Schedule ‘A’ of this Section is not subject to election, that office 
shall be omitted from the ballot, and the office listed immediately 

“ below it shall be moved into its place, so that the same relative 
order may be preserved.” 


There not now being any provision in the law for the election of 
delegates to post-primary state conventions the foregoing quoted 
language governs in respect to the make-up of the primary election 
ballot of 1952. 


We are of the opinion, in respect to the party office of delegate 
to post-primary state conventions, that it is within the authority of 
those persons in attendance as delegates at post-primary county con- 
ventions to select the persons who shall be delegates to post-primary 
state conventions. 


Thus in 1952 at pre-primary county conventions, composed of 
delegates elected at the 1950 primary election, there will be selected 
delegates to the 1952 pre-primary state and congressional conventions; 
and at the 1952 post-primary county conventions, composed of dele- 
gates elected at the 1952 primary election, there will be selected dele- 
gates to the 1952 post-primary state conventions. 


Thereby, the same set of persons, elected at the 1952 primary to 
be delegates to the 1952 post-primary and the 1954 pre-primary coun- 
ty conventions, will in the first instance, at the 1952 post-primary 
county convention select the delegates to the 1952 post-primary state 
convention; and in the second instance, at the 1954 pre-primary county 
convention, will select the delegates to the 1954 pre-primary state 
convention. 


We are aware, of course, that Sections 32-505 and 32-513, R. S. 
Supp. 1951, still make mention of election of delegates to state con- 
ventions but as we have pointed out above the manner in which 
persons shall be candidates, whether by counties, legislative districts 
or congressional districts or any other kind of territorial subdivision, 
is nowhere prescribed. 


Section 32-554, R. S. Supp. 1951 derives from Section 32-1172, R. 
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S. Supp. 1949 and is intended to provide the basis for the selection at 
county conventions of delegates to state conventions. 


By this opinion we reaffirm so much of our opinion of June 12, 
1950 to the Secretary of State as held that the 1949 act made no 
provision for selection of delegates to post-primary state conventions. 
We depart from that opinion now only to the extent of holding that it 
is within the authority of the post-primary county convention to 
select delegates to the post-primary state convention, and therefore 
that no provision should be made in the 1952 primary ballot for voting 
for delegates to state conventions. 


December 17, 1951 
COUNTIES 


Officer Contract with Co-Operative Company of 
Which He is a Member 


REQUESTED BY: Thomas J. Rooney, County Attorney, Alliance, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Assistant Attorney General. 


QUESTION: Is it lawful for a county officer to contract on 
behalf of the county for the furnishing of supplies 
with a cooperative company of which he is a 
member? 


CONCLUSION: No. 
Section 23-146, R. S., 1943, provides: 


“No county officer or county surveyor shall in any manner, 
either directly or indirectly, be pecuniarily interested in or re- 
ceive the benefit of any contracts executed by the county for the 
furnishing of supplies or any other purpose; neither shall any 
county officer or county surveyor furnish any supplies for the 
county on order of the county board, without contract.” 


We find no basis for distinguishing between membership in a 
cooperative company organized under Article 13, Chapter 21, Revised 
Statutes, and ownership of stock in other types of corporate organiza- 
tions. The Nebraska Legislature in enacting the above statute did not 
make the degree of interest of a county official in a particular com- 
pany the test of whether or not the officer could properly contract 
with the company in his official capacity. (McElhinney v. City of 
Superior, 32 Neb. 744, 49 N. W. 705; Grand Island Gas Co. v. West, 28 
Neb. 852, 45 N. W. 242; 20 C. J. S., Counties, Sec. 96, p. 881, and, Sec. 
192, p. 1028; 37 Am. Jur., Municipal Corporations, Secs. 274, 275, pp. 
895-898). 


Although a contract between a county officer and a cooperative 
company of which he is a member may be morally proper, and advan- 
tageous to the county, it is our opinion that legislative action is neces- 
sary before such contracts can be considered legally proper. 
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December 18, 1951 


REFUND ON SPIRITS 
Sold and Shipped Out of Nebraska. 


REQUESTED BY: Nebraska Liquor Control Commission. 


OPINION BY: Clarence S. Beck, Attorney General. 
Homer G. Hamilton, Assistant Attorney General. 


QUESTION: Is it legal to give credit for and replacement of 
stamps on liquor, other than beer, which has been 
stamped at the distillery, or shipped to and 
stamped at the warehouse of a Nebraska liquor 
distributor and in turn shipped by the distributor 
out of this state for sale and consumption out of 
the state? 


CONCLUSION: That Section 53-161, Revised Statutes of Nebraska 
for 1943, as amended in 1951, legalizes this refund. 


You have made inquiry as to the legality of giving credit for and 
replacement of stamps on liquor, other than beer, which has been 
stamped at the distillery, or shipped to and stamped at the warehouse 
of a Nebraska liquor distributor and in turn shipped by the distributor 
out of this state for sale and consumption out of the state. 


The Liquor Control Act contemplates that such distributors will 
endeavor to invade the markets of other states. This action is sanc- 
tioned by the provisions of Section 53-123.02, Revised Statutes of 
Nebraska, as amended in 1947, which provides as follows: 


“An alcoholic liquor distributor’s license (except beer) shall 
allow the wholesale purchase, importation, and storage of alcoholic 
liquors and sale of alcoholic liquors (except beer) to licensees in 
this state and to such persons without the state as may be per- 
mitted by law; and shall permit the purchase of such alcoholic 
liquor in barrels, casks or other bulk containers and the bottling 
of such alcoholic liquors before resale thereof, but all bottles or 
containers so filled shall be sealed, labeled, stamped, and other- 
wise made to comply with all provisions, rules, and regulations 
governing manufacturers in the preparation and bottling of alco- 
holic liquors and comply with all federal rules, regulations and 
laws.” 


If the distributor is compelled to pay the tax in both states, his 
opportunity of competing in out-of-state markets is lost and that part 
of the statute legalizing his operations in other states means nothing. 


The Legislature sought to remedy this situation in the 1951 session 
and amended Section 53-161, Revised Statutes for 1943, to read as 
follows: 


“Section 1. That Section 53-161, Revised Statutes Supple- 
ment, 1949, be amended to read as follows: 
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53-161. Payment of the tax provided for in Section 53-160 
shall be evidenced by tax stamps to be affixed to each original 
package of alcoholic liquor for use in this state. It is the duty of 
each manufacturer and distributor at wholesale before delivery 
of any alcoholic liquor to a licensed purchaser to affix a stamp or 
stamps firmly to each original package at the rate of gallonage 
provided for in such section, in such amounts as the contents of 
each original package bears to one gallon, subject to all the condi- 
tions of Sections 53-151 to 53-159; Provided, that the commission 
may, by rule, require that such tax stamps be affixed to each 
original package of alcoholic liquor at the place of manufacture 
where such original package is manufactured or filled; provided 
further, that the Commission shall also by rule: (1) Permit the 
cancellation of attached stamps by the manufacturer or distribu- 
tor; (2) allow credit for, and replace attached stamps which have 
been canceled by the manufacturer or distributor pursuant to 
authority granted by the commission; (3) allow credit and re- 
placement of stamps for any distributor when such stamps have 
been (a) destroyed or damaged to such extent they are not use- 
able; (b) attached to liquors shipped out of this state for sale and 
consumption outside of the state: or (c) attached to liquors re- 
turned to the manufacturer for credit, substitution, or replace- 
ment; and (4) allow exchange of stamps of one denomination for 
another. 


Sec. 2. That original Section 53-161, Revised Statutes Supplement, 
1949, is repealed.” 


It is obvious that Section (3), Subsection (b) of the above Statute 
provided specifically for credit for stamps attached to liquors shipped 
out of Nebraska for sale and consumption outside of the State. 


A reading of the minutes of the Committee on Banking, Commerce 
and Insurance which considered this bill, which was introduced and 
passed under the heading of L. B. 440, leads to the conclusion that the 
Legislature does not intend to tax liquor which is not sold or consumed 
in Nebraska. 


It has been contended that in order for this Section of the bill to 
become effective, Section 53-160, Revised Statutes of Nebraska for 
1943, should have been amended. This Section provides for a gallon- 
age tax on alcohol and spirits manufactured and sold by a manufac- 
turer or imported for sale in this State, and provides that such tax 
need not be paid in the first instance on liquor manufactured in this 
State for sale outside the State. This Section in no way confilcts with 
the provision in 53-161, as amended in 1951, which allows a refund of 
tax for stamps already attached to liquors shipped out of the state for 
sale and consumption outside of Nebraska. 


It is true that Section 53-153, Revised Statutes for 1943, requires 
that all liquor be stamped before it is withdrawn from the bonded 
warehouse. All liquor must be stamped at the distillery or in a 
Nebraska bonded warehouse. 


Section 53-161 as amended does not attempt to allow additional 


exemptions from payment of the liquor tax. It is recognized in this 
Section that the tax must be paid when shipped into the State or in 
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the bonded warehouse. Provision is then made for credit and replace- 
ment of the stamps thus used if this liquor is then shipped, sold and 
consumed outside the State. 


It is our opinion that credit should be given for. stamps on liquor 
disposed of in this manner, on shipments made out of the State after 
August 27, 1951, the effective date of Section 53-161, as amended. It 
is recommended that Liquor Control Commission Rule No 34 should 
be changed to conform to this opinion. 


Our former opinion on this subject issued May 21, 1951, is hereby 
modified and annulled insofar as it conflicts with this opinion. 


December 19, 1951 
MOTOR CARRIERS 


Interpretation of Exemptions in Section 
75-224, R. S. Neb. 1943. 


REQUESTED BY: Richard H. Larson, Chairman, Nebraska State 
Railway Commission. 


OPINION BY: Clarence S. Beck, Attorney General; 
Bert L. Overcash, Assistant Attorney General. 


QUESTIONS: 1. Does the exemption in Section 75-224, sub- 
section 4, as to operations of a motor carrier 
“owned in any city or village” require the owner 
of the vehicle to be a resident of such munici- 
pality? 


2. Does the five mile limit in such exemption 
beyond the corporate limits preclude unregulated 
service to the loading docks of an area or govern- 
mental reservation whose entrance is within five 
miles, but whose loading docks are outside the 
five mile radius? 


CONCLUSION: 1. Yes. The motor carrier and vehicle must have 
a sufficient situs in the municipality so as to be 
owned therein. Ordinarily this would require a 
residence relationship in the municipality as a 
basis for local registration and use. 


2. Yes. The limit of transportation service under 
the exemption is the specified five miles from the 
corporate limits and this limitation is not extended 
by reason of any division of areas that will result 
therefrom. 


The motor carrier act under Section 75-224, R. S. Neb. 1943, applies 
to all transportation for hire in intrastate commerce except: 
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“ * * * (4) the operation of any motor carrier owned in any 
city or village of this state engaged in the transportation of pro- 
perty within such city or village or within a radius of five miles 
beyond the corporate limits thereof; * * * ” 


Our first conclusion above stated necessarily follows from the face 
of the language just quoted and the recitation of history and authority 
in this connection set forth in our opinion of October 5, 1950, to you 
upon this subject. Report of Attorney General 1949-1950, P. 928. 


Our second conclusion is required by reason of the plain language 
of the statute that the exemption applies only to “transportation * * * 
within a radius of five miles beyond the corporate limits”. If this 
mileage distance was to be extended or to become elastic under certain 
i prea some provision therefor would have been included in 
the law. 


While not necessarily controlling, it is to be noted that radial 
limits of distance in federal certificates are applied even though it 
means dividing municipalities and denying authority in portions there- 
of. Transportation Activities of Tornetta (1948) 48 M. C. C. 637; 
Superior Motor Transportation Co., Inc., 32, 226 (1951). 


In this connection we note that under the motor carrier act the 


term “highways” includes “the roads, highways, streets and ways in 
this state.” R. 5S. Neb. 1943, Section 75-223. 


December 20, 1951 
SCHOOL DISTRICTS 


Exclusion of Pupils Under R. S. Neb. 1950 Supp., 
Chapter 79, Article 2. 


REQUESTED BY: F. B. Decker, Superintendent of Public Instruction. 


OPINION BY: Clarence S. Beck, Attorney General; 
Bert L. Overcash, Assistant Attorney General. 
QUESTION: Does the school board of any district have author- 


ity to bar from regular attendance in school, 
pupils that have been shown by recognized clinical 
tests to be unable to profit from regular attend- 
ance in that school? 


CONCLUSION: The requirement of compulsory school attendance 
of all persons does not apply where the child is 
physically or mentally incapacitated for the work 
done in the school. It is the duty of the school 
board or board of education in all districts to 
establish and conduct, with the approval of the 
state superintendent, special schools for the in- 
struction of children who cannot profitably or 
properly be cared for in the usual schools. 
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The constitutional obligation of providing free instruction for all 
persons does not prohibit the legislature from delegating authority to 
school boards to reasonably regulate school attendance and take 
necessary disciplinary action. Constitution of Nebraska, Article 7, 
Sectuuon 6; Smith v. Johnson, 105 Neb. 61. 


Provision has been made by the legislature in Section 79-202, R. 
S. Neb. 1950, for relief from the general requirement of school attend- 
ance specified in Section 79-201. 


“Section 79-201 shall not apply where the child is physically 
or mentally incapacitated for the work done in the school, or in 
any case where the services or earnings of a child, who is fourteen 
years or more of age, are necessary for his own support or the 
support of those actually dependent upon him.” 

Section 79-203, in this connection, provides: 


“In case exemption is claimed on account of mental or phy- 
sical incapacity, the school board shall have the right to employ 
a physician or a person skilled in mental diagnosis, who shall 
examine such child and, if such physician or person skilled in 
mental diagnosis shall declare that such child is capable of under- 
taking the work of the schools, then such child shall not be 
exempt from the requirements of Section 79-201.” 


The requirement for special schools is contained in Section 79-212, 
reading as follows: 


“The school board or board of education in all districts shall, 
with the approval of the Superintendent of Public Instruction, 
establish and conduct special schools for the instruction of children 
who cannot profitably or properly be cared for in the usual 
schools. Any child of school age who is habitually truant or 
incorrigible, or whose conduct and habits are such that he cannot 
with profit to himself or in justice to the other members of the 
school be retained and instructed in the usual schools, may, upon 
complaint of (1) the person having legal or actual control of such 
child, (2) the principal or head of the school where such child is 
attending, or (3) the truant officer, be required by the superinten- 
dent of the city schools to attend a special school, as provided for 
in this Section, until such time as the child’s habits and conduct 
become such as to make it advisable and proper for him to be 
received again into the usual school. 


These special schools shall be taught in such localities as may 
be considered proper and suitable by the school board or board. 
of education. They shall give instruction in the branches re- 
quired by law to be taught in the common schools. They shall 
be as good in conveniences, equipment, and condition of health 
as the usual schools of the city where they are situated, and be 
taught by teachers especially fitted by nature and experience to 
control and instruct wisely and successfully the special class of 
children to be educated therein.” 


Statutes of the character under consideration have been upheld 


by the courts. Some of the cases are collected in 56 C. J. 807, in 
support of the following generalization: 
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“The right to attend a public school and receive instruction 
therein is not a private right held by an individual separately 
from the community at large, but is a political privilege held in 
common with all others of the same community. * * *” 


“The right or privilege to attend the public schools is derived 
from either the constitution or statute, and, in the absence of 
constitutional restrictions, is subject to such regulations, in respect 
to the admission and classification of pupils, as the legislature 
may from time to time see fit to make. * * *” 


December 20, 1951 
COUNTY REAL ESTATE 
Approval of Sale by Electors 


REQUESTED BY: Mr. Max A. Denney, County Attorney, Fairbury, 
Jefferson County, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: Does Section 23-107, R. S. 1943, which provides 
that sale of county real estate costing more than 
$3,000 be first approved by the county electors, 
allow that said proposed sale be submitted at the 
Primary Election? 


CONCLUSION: Yes. 
Section 23-107, supra, so far as is pertinent, says as follows: 


“The County Board shall have power * * *; to sell the public 
grounds or buildings of the county, * * *. No * * * sale shall be 
made of real estate costing the county more than $3,000.00, until 
such proposition shall have been approved by a majority of the 
electors of the county voting thereon.” 


From this statute it is easily seen that answer to your question 
depends on the interpretation the lawmakers intended to apply to 
the word “electors.” In Section 32-102, R. S. 1943, the Legislature 
defined “Electors” as follows: 


“Every person of the age of twenty-one years or upwards 
shall be an elector, and shall have the right to vote for all officers 
to be elected to public office, and upon all questions and proposi- 
tions submitted to the voters at any and all elections authorized or 
provided for by the Constitution or laws of the State of Nebraska. 
No person shall be qualified to vote at any election unless such 
person shall have resided in the state six months, in the county 
forty days, and in the precinct, township or ward ten days, and 
shall be a citizen of the United States.” 


=$e5— 


The above statute sets out the qualifications of an elector and 
asserts that once these prerequisites are filled the elector shall have 
the right to vote. Thus, simply stated, an elector is a person possessing 
the right to vote. 


This conclusion is confirmed by court decisions from other juris- 
dictions. In Greene v. Village of Rienzi, 40 So. 17, 87 Miss. 463, the 
court declared the word “elector,” in a statute in relation to the 
issuance of bonds by municipalities, and providing that they shall not 
be issued unless authorized by a majority of the electors, means voters 
who have registered so as to be entitled to vote at any election held 
under the Constitution and the laws of the state. In Piuser v. Sioux 
City, 262 N. W. 551, 220 Iowa 308, the court said: 


“ ‘Flector,’ used without qualification or explanation in statute, 
banat to persons authorized by Constitution to exercise elective 
ranchise.” 


At the primary election, as well as the general election, those 
entitled to vote are “electors,” and thus the proposition concerning 
sale of county real estate may be submitted to the electors at the 
primary election. 


December 22, 1951 
COUNTY SHERIFF 


Mileage for Transporting Prisoners 


REQUESTED BY: Max W. Goetz, County Attorney, Hartington, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: What mileage fee is a county sheriff entitled to 
charge for transporting prisoners to the state 
penitentiary and reformatory? 


CONCLUSION: Eight cents per mile. 


Section 83-424, R. R. S., 1943, says, so far as is pertinent, as 
follows: 


“The expenses and fees of sheriffs and other officers incurred 
in conveying convicts to the penitentiary shall be examined, 
adjusted and approved by the county board, and shall be paid out 
of the treasury of the county in which the crime was committed. 
The county board shall allow expenses and fees at the following 
rates: (1) For the sheriff, three dollars per day for time actually 
necessary in conveying a prisoner to the state penitentiary and 
return; and (2) for each assistant or guard absolutely necessary, 
two dollars per day. No allowance for assistance shall be made 
where but one prisoner is brought to the penitentiary. The county 
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board shall allow the actual and necessary traveling expenses in 
going and coming; mileage items included in the traveling ex- 
penses where the trip is made by automobile shall be computed 
on the basis of eight cents for each mile actually and necessarily 
traveled by the most direct route.” 


Section 33-117, R. S. 1943, as amended by L. B. 411, Laws 1951, P. 
895, provides that “The several sheriffs shall charge and collect fees 
as follows: * * * traveling expenses for each mile actually and neces- 
sarily traveled within or outside their several counties in their official 
duties, ten cents * * * .” Ostensibly this act might seem in conflict 
with Section 83-424, supra, and this apparent conflict has precipitated 
your question, which is: What mileage fee is a county sheriff entitled 
to charge for transporting prisoners to the penitentiary or reformatory? 


As originally enacted, Section 83-424, supra, allowed no specified 
mileage amount, but merely “the actual and necessary traveling 
expenses in going and coming. (Laws 1897, P. 341). In 1933 the law 
was amended to include mileage items “of not exceeding five cents for 
each mile actually and necessarily traveled by the most direct route.” 
(Laws 1933, P. 399). In 1947 this law was changed to allow eight 
cents per mile for traveling expenses. (Laws 1947, P. 361). 


Section 33-117, supra, followed a different course. In 1875 it 
allowed five cents “traveling expenses for each mile actually and 
necessarily traveled” (Chapter 28, Section 5 of 1875, Compiled Statutes 
of Nebraska). In 1921 the law was changed to allow fifteen cents per 
mile for traveling within the counties and ten cents per mile for 
traveling outside the counties (Laws 1921, P. 371). In 1933 the mileage 
rate was adjusted to eight cents per mile (Laws 1933, P. 387), and in 
1951 the legislature increased the amount to ten cents per mile (Laws 
1951, P. 895). 


The different treatment afforded these two acts is pointed up to 
illustrate the legislative intention te separate the mileage expense 
concerning transportation of prisoners to penal institutions from trans- 
portation expenses incurred in other official duties. It shows that the 
legislature was merely conforming with its general custom when it 
allowed greater mileage for other official duties and that it did not 
intend to allow Section 33-117, supra, to apply to transporting 
prisoners. 


Section 83-424, supra, applies specifically to transporting of pris- 
oners to the state penitentiary or state reformatory. Section 33-117, 
supra, applies generally to mileage incurred in conducting “official 
duties.” Our Supreme Court has frequently ruled that an act whose 
provisions are general will not, unless unavoidable, be so interpreted 
as to affect more particular and positive provisions of another act on 
the same subject. Dawson County v. Clark, 58 Neb| 756, 79 N. W. 822. 


—365— 


December 26, 1951 


ESTATES 


Insolvent, Lien for Personal Taxes Against Priority. 


REQUESTED BY: Firmin Q. Feltz, County Attorney, Ogallala, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: The sheriff holds a distress warrant for personal 
taxes in the sum of $1300.00 against an estate of 
approximately $800.00, the lien for such taxes 
having attached prior to the death of the deceased. 
Should these taxes be paid before court costs and 
fees for administrator and attorney are paid? 


CONCLUSION: The court costs should, in all cases, be paid before 
the claim for taxes. In cases where the county 
treasurer institutes probate proceedings, as re- 
quired by Section 23-1604, R. S. 1943, he is 
entitled to the legal services of the county at- 
torney, and he is not entitled to an administrator’s 
fee, and the county attorney is not entitled to 
an attorney’s fee for such services. Where the 
probate proceedings are instituted by a private 
party who acts as administrator and employs 
his own attorney, an administrator’s fee and 
attorney’s fee should be allowed as part of the 
costs of administration, and such fees take pre- 
cedence over the claim for taxes. 


Section 77-205, R. R. S. 1943, provides that all general personal 
property taxes shall be due and payable on November 1 next following 
the date of levy thereof, and from that date shall be a first lien upon 
the personal property of the person te whom assessed until paid. 
subject to taxation to attend the county treasurer’s office and pay 
subject to taxation to attend the county treasurer’s office and pay 


Section 77-1701, R. R. S. 1943, makes it the duty of every person 
his taxes. However, if the taxpayer fails to do this, it is provided in 
Section 77-1717, R. R. S. 1943, that, after the following July 1, the 
county treasurer shall collect delinquent personal taxes by distress 
and sale of personal property belonging to the person against whom 
levied in the manner provided by law for the levy and sale of personal 
property on execution. : 


Section 77-1718, R. R. S. 1943 provides that on or before October 
1 the county treasurer shall issue and deliver to the sheriff a distress 
warrant against persons having delinquent taxes for that year unless 
such person shall (1) have paid such taxes with interest in full before 
July 1, or (2) have filed an affidavit with the treasurer before July 1 
that he is unable by reason of poverty to pay any such tax, in which 
case a distress warrant shall not be issued until ordered by the 
county board. : 
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Section 23-1604, R. S. 1943, provides that in cases where a personal 
tax debtor dies and no estate is opened by personal representatives, 
heirs or next of kin of the decedent, it shall be the duty of the county 
treasurer, in his own name, to take out letters of administration upon 
the estate of the deceased tax debtor. Under the provisions of Section 
23-1201, R. S. 1943, it would appear to be the duty of the county attor- 
ney to represent the county treasurer in these matters and perform as 
a part of the duties of his office the legal services required. 


In cases where a petition has been filed in the county court by a 
relative or other interested person te administer the estate of a de- 
ceased tax debtor, the approved procedure is to file a claim for such 
taxes against the estate. Mallett v. Earley, 16, Neb. 266, 20 N. W. 352. 
It was held in In re Estate of Badberg, 130 Neb. 216, 264 N. W. 467, 
that, in cases where the estate is insolvent, the claim for personal 
taxes has priority over all classes of preferred claims mentioned in 
Section 30-615, R. S. 1943. The court, however, does not consider the 
question of payment of court costs and of fees to the administrator 
and attorney in cases where the claim for personal taxes exceeds the 
total value of the estate. 


Section 33-125, R. S. Supp. 1949, prescribes the schedule of fees 
to which the county judge is entitled in probate proceedings. 


Section 30-1411, R. S. 1943, provides that the executor or admin- 
istrator shall be allowed all necessary expenses in the case, manage- 
ment and settlement of the estate, which has been held to authorize 
an allowance of reasonable attorney fees for such services to the 
estate. See In re Estate of Hentges, 86 Neb. 75, 124 N. W. 929. 


The Supreme Court of Missouri in construing statutes similar to 
our own, has held that “such items as attorney’s fees, probate court 
costs, printing, appraised fees, administrator’s fees and expenses, and 
abstract fees constitute costs of administration”, which are allowable 
_ under the statute. Linville v. Ripley, 237 Mo. App. 1275, 173 S. W. 
2d 687. The Missouri Supreme Court has also held that “an. allowance 
of fee for a public administrator’s attorney was an ‘expense of admin- 
istration’ taking priority under the statute over claims of creditors of 
decedent’s estate”. In re Mills Estate, 238 Mo. App. 373, 183 S. W. 
2d 369. 


From our examination of the statutes and authorities above men- 
tioned, we conclude that a proper method, if not the only method, of 
collecting personal taxes due from a deceased tax debtor is to file a 
claim for such taxes against the estate of such tax debtor. If probate 
proceedings are not initiated by a relative of deceased, or other inter- 
ested person, it becomes the duty of the county treasurer to do so and 
it is the duty of the county attorney to furnish the necessary legal 
services. In any case, we believe that the county judge is entitled to 
his fees, as provided in Section 33-125, before any claim, including the 
claim of the treasurer for personal taxes, is paid. The probate pro- 
ceedings constitute the machinery set up by the Legislature for the 
collection of such taxes, and the county judge is as much entitled to 
the statutory fees provided for such services as is the sheriff entitled 
to his statutory fees for collection of taxes under a distress warrant. 
See Section 77-1729, R. R. S. 1943. The fact that the deduction of 
these fees from the estate will lessen the amount in the estate that is 
available for payment of the tax claim does not, in our opinion, con- 
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stitute a release from or commutation of taxes in violation of Section 
4, Article VIII of the Constitution. There is no constitutional or 
statutory provision that we know of that requires that public officers 
and employees charged with the collection of taxes shall perform such 
services free when the statutes specifically provide the allowance of 
fees for such services. 


As to the allowance of attorney fees and administrator’s fees in 
such cases, it is our opinion that where the county treasurer initiates 
probate proceedings as he is required to do by statute, he is entitled to 
have the legal services of the county attorney, and both he and the 
county attorney are merely performing duties of their respective 
offices imposed on them by statute and are not entitled to administra- 
tor’s fees or attorney’s fees for such services in addition to their 
regular salaries. See State v. Meserve, 58 Neb. 451, 78 N. W. 721. 


Where the probate proceedings are instituted by a private party, 
however, and a private party is appointed as administrator, who 
employs His own attorney, we believe that in such cases the adminis- 
trator and attorney should be allowed fees for their services and that 
such fees are a part of the costs of administration, and should be paid 
before the claims of creditors, including the claim for taxes. 


December 26, 1951 
MOTOR VEHICLES 


Number in Combination and Overall Length. 


REQUESTED BY: Owen J. Boyles, Assistant Director, Motor Vehicle 
Division. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 


QUESTIONS: 1. Whether a tractor, semitrailer and trailer may 
be operated in combination upon a public highway 
without obtaining a special permit in a case where 
the combination of vehicles is carrying construc- 
tion machinery? 


2. Whether a farm tractor may tow more than 
one trailer upon a public highway? 


CONCLUSIONS: 1. No. 
2. No. 


Section 39-721, R. S. Supp. 1951 relating to length of vehicles 
moving upon public highways, limits the number of vehicles in com- 
bination, where no special permit has been obtained from the De- 
partment of Roads and Irrigation, to two vehicles and limits the total 
length of the combination to fifty feet. The statute makes the follow- 
ing exceptions: 
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“The above provisions of (1), (2), (3), (4) and (5) of this Section 
shall not apply to the temporary moving of farm machinery, to 
road construction machinery, to towing for repair vehicles that 
have been disabled upon the highway, or to vehicles transporting 
construction material which of necessity must be handled upon 
the highways; Provided, the Department of Roads and Irirgation 
may issue a special permit in writing for a period not to exceed 
ten days for the moving over the highways of the state vehicles, 
combination of vehicles, or other objects, which must of necessity 
be moved over the highways to reach their intended destinations, 
such vehicles or objects exceeding the limitations provided herein 
and provided in any other statute of this state relating to width, 
length and weight. The Department of Roads and Irrigation may 
impose such conditions and regulations for each such permit as 
may be necessary.” 


A tractor and semitrailer constitute two vehicles within the 
meaning of this statute, although such was not the case at the time 
the statute was first enacted. See Laws 1933, C. 105, P. 425. A truck 
tractor is a motor vehicle, and a semitrailer is a vehicle. Miller v. 
Berman, 55 Cal. App. 2d 569, 131 P. 2d 18. 


We think that the exception relating to road construction machin- 
ery applies only in the case of machinery mounted on wheels, whether 
self-propelled or not, and-that the exception relating to vehicles 
transporting construction material applies not to construction machin- 
ery or equipment but rather to such things as piling, bridge timber, 
steel beams, etc. which project beyond the rear of the load-bearing 
vehicle. In the case stated a permit should have been obtained. 


A farm tractor is not a motor vehicle for the purpose of registra- 
tion, save where it is used more than “occasionally outside of general 
farm usage’. Section 60-301, R S. Supp. 1949. But a farm tractor, 
when it is operated upon a public highway, is a vehicle within the 
scope of all statutory provisions of Article 7 of Chapter 39, R. S. 1943 
as amended, relating to the rules governing the use of highways by 
vehicles, save where the context of a particular Section clearly indi- 
cates that the application of the section is restricted to self-propelled 
passenger and freight carrying vehicles, and save as the circumstances 
of its use upon a highway brings it within the scope of the exceptions 
set forth above, as contained in Section 39-721, R. S. Supp. 1951. 


Section 39-721 derives from H. R. No. 195, Laws 1933, C. 195 
Section 3 and the title of that act reads, in part, as follows: “An act 
relating to road-going vehicles; to regulate the width, height, length, 
axle load, gross weights and speed thereof; * * *” 


It follows, therefore, that a farm tractor which is towing, not farm 
machinery but a trailer, whether it be a wagon, a wagon converted into 
a trailer, or a specially designed farm trailer, carrying agricultural 
products, is subject to the rule laid down in Section 39-721 limiting 
the number of vehicles in combination to two, the tractor and one 
more vehicle. 


December 27, 1951 
MORATORIUM 


On Industrial Insurance Premiums 


REQUESTED BY: Hon. Val Peterson, Governor of the State of 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Walter E. Nolte, Deputy Attorney General. 


QUESTION: Can the Governor or the Director of Insurance 
declare a moratorium effective to excuse premium 
payments on existing industrial insurance policies 
because of a strike conducted by the agents who 
normally collect such premiums? 


CONCLUSION: No. 


In examining your question we assume that there are presently 
in force industrial insurance policies upon which the company con- 
cerned has pursued a practice of having its agent call at the home or 
office of the policy holder to effect collection regularly and conven- 
iently. Whether or not this call must be made by the company is a 
matter governed by the provisions of the policy and whether or not 
the company’s practice of effecting collections in this manner would 
require that it continue to do so or that it be estopped to enforce the 
cancellation provisions of the policy because of a failure to make the 
calls, is a matter which must be decided in a court proper jurisdiction 
whenever a claim for a loss under a policy or a demand for reinstate- 
ment of a policy has been made by a policy holder or a beneficiary. 
it is proposed that you or the insurance director, by some administra- 
tive act, interpose a moratorium which would amount to a continuation 
of the coverage of the policy without premium payments. This, we 
feel. cannot be done on contracts in existence at the present time 
because to do so would violate the provisions of Article 1, Section 10, 
which reads as follows: (United States Constitution) 


“No State shall * * * pass any * * * law impairing the Obliga- 
tion of Contracts * * *.” 


This procedure by your office or indeed by the legislature itself 
would clearly amount to an impairment of the contract’s obligation. 
We have carefully examined the history of moratory legislation (see 
46 Harvard Law Review, 1061) both in the Nebraska courts in the 
general law of the land and such enactments normally do not pretend 
to have any effect upon the rights of the parties to the contract, but 
merely postpone the methods which the state’s laws provide for en- 
forcing the contracts. This type of legislation is not favored and can- 
not be upheld except when it is deemed necessary to avert a collapse 
of the whole or a substantial part of a nation’s or a region’s economic 
structure. We feel that whatever nas prompted the strike in the case 
in which you are requested to intervene, falls short of any nation- 
wide or state-wide panic or economic instability. Without any hesita- 
tion we say that the movement proposed for you would not accomplish 
the desired contractual end and that for you to attempt to do it, 
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thereby lulling policy holders into a feeling that they will be covered 
regardless of the stated obligations of their insurance contracts, might 
result in a great loss of valuable insurance privileges for a large 
number of Omaha citizens. 


December 28, 1951 
ASSISTANCE 
Where Out-Of-State Relatives Are Able to Furnish Support 
REQUESTED BY: Neil C. Vandemoer, Director of Assistance. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: Should old age and blind assistance payments be 
denied when it is shown that out-of-state relatives 
are able to furnish support? 


CONCLUSION: Yes, in those states where the Uniform Reciprocal 
Enforcement of Support Act has been adopted. 


Section 68-202, R R. S. 1943, provides the following qualification, 
among others, prerequisite to obtaining old age assistance: ‘Has no 
parent or child who, by the payment of cash or its equivalent, can 
support the applicant.” Section 68-402, R. R. S. 1943, sets up the same 
requirement for receipt of blind assistance. 


Your letter indicates that the policy of your office, in the applica- 
tion of this statute, has been to confine it to residents of the state, that 
is, when an assistance applicant has relatives outside the state well 
able to support him, but none in the state so provided, then you will 
allow his application for asisstance. The basis for this practice, evi- 
dently, is your inability to force out-state relatives to furnish support. 
The enforcement statute in this regard, Section 68-214, R. R. S. 1943, 
provides as follows: 


“* * * Every person who shall refuse to support his father, 
mother or child who shall have received assistance hereunder, 
whether such relative shall reside in the same county or not, shall 
if able to do so, forfeit and pay to the board the amount in money 
which the recipient has received monthly for assistance, which 
shall be recovered in the name of such board, and be used for the 
purposes mentioned in Sections 68-201 to 68-230, before a justice 
of the peace or any other court having jurisdiction; Provided, 
such board, if it shall desire reimbursement from the relatives of 
such recipient, must exercise its right to such reimbursement by 
filing suit within one year from the time the last monthly assis- 
tance shall have been paid to the recipient.” 


It will be noted that the above act, as well as those previously 
mentioned, does not specifically confine the effects and enforcements 
of this law to the borders of this state. Thus your procedure with 
regard to assistance applicants with financially able out-of-state 
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relatives is not legislative, but administrative. It doubtless arose when 
it was seen or determined that there was no available machinery for 
enforcing payment by out-of-state relatives. 


The 1951 Legislature adopted the Uniform Reciprocal Enforcement 
of Support Act (L. B. 61, Laws 1951, P. 537), which provides a facile 
method for enforcing out-of-state relatives to support their kin. This 
law has been adopted in the following states: Alabama, Arkansas, 
California, Colorado, Hawaii, Idaho, Kansas, Maine, Maryland, Minne- 
sota, Montana, Nebraska, North Dakota, Ohio, Oregon, Pennsylvania, 
Puerto Rico, Rhode Island, South Carolina, South Dakota, Tennessee, 
Texas, Utah, Washington, Wisconsin, and Wyoming. It necessarily 
follows, then, that if any people now seeking or gaining assistance 
have relatives in any of the aforementioned states able to support them 
they may be forced to do so under the provisions of L. B. 61, supra. 
It follows, also, from your past experience, that in the states not listed 
above there is still no means available for forcing a financially able 
person to support his destitute relatives. 


Your previous procedure in regard to this matter was, as men- 
tioned, administrative. Your now contemplated action, percipitated by 
this State’s adoption of the Uniform Reciprocal Enforcement of Sup- 
port Act, would also be administrative. We are not free to advice 
against the administrative practices of the separate departments unless 
they are violative of the law. Your denial of assistance to those 
Nebraskans having relatives in any of the states above mentioned able 
to support them would be, in all respects, a legally proper action. 


February 23, 1952 


The foregoing opinion relating to the Uniform Reciprocal En- 
forcement of Support Act is hereby amended to include, in paragraph 
three, page two, the following states, which have also adopted the 
above-mentioned act: 


Connecticut Missouri 
Delaware New Hampshire 
Georgia New Jersey 
Illinois New York 
Indiana North Carolina 
Iowa Oklahoma 
Kentucky Virgin Islands 
Massachusetts Virginia 
December 29, 1951 
TAXATION 


Exemption of Colman Foundation Therefrom 
As a Charitable Organization. 


REQUESTED BY: Max A. Denney, County Attorney, Fairbury, 
Nebraska. 
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OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTIONS: (1) Is the property of the Colman Foundation 
where the tenants of the Orphan’s Home live, eat 
and receive their education exempt from taxation? 


(2) Is the farm machinery and farm land of the 
Colman Foundation exempt from taxation? 


CONCLUSIONS: (1) Yes. 
(2) No. 


Section 2, Article VIII, of the Nebraska Constitution says “the 
Legislature by general law may exempt property owned by and used 
exclusively for agricultural and horticultural societies, and property 
owned and used exclusively for educational, religious, charitable or 
cemetery purposes, when such property is not owned or used for 
financial gain or profit to either the owner or user.” 


The Legislature, in exercising this power conferred by the Con- 
stitution, enacted Section 77-202, R. R. S., 1943, which says, in part: 


“The following property shall be exempt from taxes: * * *. 


“(3) Property owned and used exclusively for educational, 
religious, charitable or cemetery purposes, when such property is 
not owned or used for financial gain or profit to either the owner 
Or user: **. &” 


The Colman Foundation is a corporation organized to effectuate 
the last will and testament of Andrew H. Colman. The buildings and 
property owned by the corporation were originally donated by Colman 
and other of his relations, and have been used for the establishment of 
a Protestant Orphan’s Home. The purposes of the corporation, as set 
out in their articles of incorporation, are: To provide a home, clothing, 
food, care, medicine, nursing, education, and religious training for poor 
orphan children of protestant training and religion who are bona fide 
residents of the State of Nebraska. Your letter indicates that these 
purposes are being carried out and thus the buildings and land where 
the boys live, eat, and receive their education would be property 
owned and used exclusively for educational and charitable purposes in 
accordance with the Constitution, statutes, and rulings set down by 
the Nebraska Supreme Court in In re Young Men’s Christian Ass’n. 
Assessment, 182 N. W. 593, 106 Neb. 105; Ancient and Accepted Scot- 
tish Rite v. Board of County Commissioners, 122 Neb. 586, 241 N. W. 
93; Central Union Conference Ass’n. v. Lancaster County, 109 Neb. 
106, 189 N. W. 982; and In re House of Good Shepherd of Omaha, 203 
N. W. 632, 113 Neb. 489. 


The question concerning the taxability of the farm area and farm 
equipment is not so easily disposed of. In House of Good Shepherd 
v. Board of Equalization, supra, the Nebraska Court declared that a 
laundry, owned and used by a home for indigent women, was exempt 
from taxation, though it was a money making device and ran compe- 
tition with private enterprise. The court based their decision on two 
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factors: (1) The laundry was used to teach the girls laundry work 
and sewing, and thereby accustom them to habits of industry and fit 
them to become self-supporting members of society; and (2) The 
income from the laundry was used entirely for the support of the 
institution and the inmates. To the same effect, and perhaps more 
closely related to our case, is the decision in Central Union Confer- 
ence Ass’n. v. Lancaster County, supra. There the court held that 
farm and dairy property was exempt from taxation because it was 
used in connection with the school for giving instruction in dairying 
and agriculture and the income furnished by it was applied solely to 
the support of the school. Clearly factor two is present in our case as 
well as in the aforementioned cases. If factor one is also present, that 
is, if the farm and equipment is being used to teach the boys a trade 
in connection with their schooling, then the farm equipment, livestock, 
and land are all exempt from taxation. If factor one is absent, how- 
ever, as seems the case, and an income is made from the operation of 
the farm, then we are constrained to advise that the farm machinery, 
livestock and real estate should be taxed in accordance with the proper 
mill levy in that county. The language contained in Judge Redick’s 
dissenting opinion in the House of Good Shepherd (P. 635 of N. W. 
Report), though refused by the majority court where both of the 
above-mentioned factors were present, would seem imminently appli- 
cable to a situation minus factor number one: 


“The exemption of our statute extends only to property ex- 
clusively used for the purposes mentioned, and from which no 
financial profit inures to the owner. Under all our decisions the 


part of the premises used for conducting a competitive business is 
not exclusively used for charitable, etc. purposes.” 


January 8, 1952 
DEPARTMENT OF HEALTH 
Issuing Certified Copies of Records Without Charge 


REQUESTED BY: Val Peterson, Governor of the State of Nebraska, 
Capitol Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Assistant Attorney Gen- 
eral. 

QUESTION: Under the provisions of Section 71-612, would it 


be possible for the Department of Health to is- 
sue, free of charge, certified copies of birth cer- 
tificates to individuals being drafted or enlisting 
in the armed forces? 


CONCLUSION: The Legislature has not extended such free ser- 
vice to include draftees or enlistees. 


Section 71-612, as amended by L. B. 529 of the 1951 Session pro- 
vides that the Department of Health may supply to any applicant for 


Sen 


any proper purpose a certified copy of the record of any birth, 
death, marriage, or divorce registered. It also provides for a fee 
of one dollar for each certified copy, or for any requested search for 
such records. The section then continues as follows: 


“* * *: Provided, the department shall, free of charge, make 
search for and furnish a certified copy of any record on file with 
the department, upon the request of the United States Veterans’ 
Administration, or any lawful service organization empowered 
to represent veterans, if such copy of such record is to be is- 
sued for the welfare of any member or veteran of the armed 
forces of the United States, or in the interests of any member of 
his family, in connection with a claim growing out of service 
in the armed forces of the nation, or upon request of the Mili- 
tary Department of the State of Nebraska. * * *.” 


Analysis of the foregoing quotation establishes that with the 
exception of requests received from the Military Department of the 
State of Nebraska, (an exception added by the i951 Legislature) 
the Nebraska Legislature has laid down a number of conditions 
which must be met before the Department of Health may issue cer- 
tified copies of records without charge. They are: 


1. The request must originate with the Veterans Administra- 
tion, or with a lawful service organization. 


2. It intended use must be for the welfare of a member or vet- 
eran of the armed forces, or in the interests of a member of 
his family. 


3. Its intended use must be in connection with a claim growing 
out of military service. 


The usual draftee or enlistee would be unable to meet these 
conditions, and therefore further legislative action would be required 


before the Department would have the authority to issue certified 
copies to them without charge. 


January 8, 1952 
ROADS — ROAD DISTRICTS 


Tax Levy Under Township Organization, 
Abolishment of Districts 


REQUESTED BY: W.L. Brennan, County Attorney, Butte, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTIONS: 1. In a county under township organization, 
where each township has more than one road 
district, should each road district make a requi- 
sition at the annual township meeting for the 
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amount of money that it wishes to be raised by 
taxation, so that a different levy is made for each 
road district? 


2. Should such tax money, when collected be 
kept separte by the County Treasurer and be ex- 
pended for road and bridge purposes only in the 
road district where levied? 


3. Where a township contains more than one 
road district what is the procedure for abolishing 
road districts so as to reduce the number to one 
in each township? 


CONCLUSIONS: 1. The township, and not the road district, has 
power to levy a tax. Section I Article VIII of the 
Constitution requires that taxes be uniform. Un- 
der this constitutional provision taxes must be 
levied at a uniform rate throughout the township. 


2. The money received from a road tax and from a 
bridge tax should be kept in separate funds for 
the use of the township where collected, but not 
necessarily for use in the particular road district 
where collected. 


3. The power to alter boundaries contained in 
Section 39-211, R. S. 1943, authorizes the county 
board to consolidate road districts into one with- 
in the same township. 


Section 39-211, R. S. 1943, requires that county boards under 
township organization shall divide the county into road districts, ex- 
cept the portion occupied by cities and incorporated villages, and 
with the restriction that no road district shall be within the limits 
of two district voting precincts or townships. The road district, how- 
ever, is not a political unit or corporate entity and is given no pow- 
er to levy taxes. It is merely a subdivision of the township or coun- 
ty, created for the more convenient and efficient administration of 
the road program. The power to raise money by taxation for the 
construction and repair of roads and bridges is vested by law in the 
township. See Section 23-224, subsection 8, R. S. 1943. 


Section 23-259, R. S. Supp. 1949, provides: 


“The money necessary to defray the town charges of each 
town shall be levied on the taxable property in such town, in 
the manner prescribed by law for raising revenue. The rate 
of taxes for town purposes shall not exceed for roads, three mills 
on each dollar of the actual valuation; for bridges, two-fifths of 
one mill on each dollar of the actual valuation; for all other 
purposes, three-fifths of a mill on each dollar of the actual val- 
uation. The electors at the annual town meeting shall deter- 
mine the amount of money necessary to be levied for each fund 
for town purposes. The town board shall certify to the coun- 
ty clerk the amount of money voted to be raised at the annual 
town meeting for each of said funds, and said amounts shall be 
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levied by the county board on taxable property in such town- 
ships and collected as other taxes; Provided, said amount shall 
not exceed four mills on the dollar of actual valuation as as- 
sessed and equalized.” 


We find no statutory authority for the practice of levying the 
road tax by the township at different rates in different road dis- 
tricts within the township. Such practice, we believe, violates Sec- 
tion I, Article VIII of the Constitution of Nebraska, which requires 
that taxes shall be levied uniformly and proportionally. Our su- 
preme court has held that there must be uniformity of taxation with- 
in the district for which the tax is imposed. See Clothes v. Maher, 
15 Neb. 1, 16 N. W. 902; State v. Walsh, 31 Neb. 469, 48 N. W. 263; 
High School District v. Lancaster County, 60 Neb. 147, 82 N. W. 380. 


It is true that school districts within a county may each levy 
taxes for school district purpose at the rate which each district deter- 
mines for itself, but school districts are corporate entities vested by 
law with such power, which is not true of road districts. 


We conclude, therefore, that the township tax levy for road 

purposes must be at a uniform rate throughout the township 
even though there are two or more road districts within the town- 
ship. 


You inquire as to whether such money, when collected, should 
be kept separate by the County Treasurer and expended only in the 
road district where levied for road and bridge purposes. 


Section 23-259 above quoted fixes the township tax rate for 
roads at not to exceed three mills, and two-fifths of a mill for 
bridges. Section 23-255, R. S. 1943 provides the manner in which 
township funds shall be disbursed. Sections 39-237, 39-238 and 39- 
239, R. S. 1948, provide for district road funds, but Section 39-240, 
R. S. 1948, specifically provides that Sections 39-237 to 39-239 shall 
not apply to counties under township organization. 


It is our conclusion that, in counties under township organiza- 
tion, the County Treasurer should keep in separate funds the road 
fund and the bridge fund for each township, but not for each road 
district in the township, and that the township board may expend 
such funds for road or bridge purposes anywhere in the township 
as it sees fit and need not apportion it among the road districts with- 
in the township. Such funds are, in fact, township funds rather 
than road district funds, and are to be expended by and for the 
township as a unit and not by and for the several road districts in 
the township. 


You further inquire as to what procedure should be followed to 
reduce the number of road districts in a township to one in cases 
where there are now two or more road districts within the township. 


Section 39-211, R. S. 1948, contains a provision for the abolition 
of road districts in counties under the commissioner system, but we 
find no statute specifically authorizing the abolition of road dis- 
tricts in counties under township organization. However, Section 39- 
211 contains also a provision that the county board under township 
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organization may “alter the boundaries” of road districts as may 
seem proper. In the case of Lewis v. Eyerly, 120 Neb. 343 N. W. 
570, our Supreme Court, in construing a statute relating to the crea- 
tion of precincts which contained a provision authorizing county 
boards to alter precinct lines, held that this provision constituted 
sufficient authority to empower the county board to create a new 
precinct out of several old precincts. The court remarked that pre- 
cincts are “mere territorial divisions or districts created for certain 
political and administrative purposes, and without the semblance 
of corporate character.” It seems to us that exactly the same thing 
may properly be said of road districts and that the same reasoning 
which guided the court in its decision of Lewis v. Eyerly, would ap- 
ply with equal force to the statute relating to the creation and: als 
teration of road districts. 


We believe, therefore, that the county board, in counties under 
township organization, may so alter the boundaries of road districts, 
as provided in Section 39-211, as to effect the consolidation of two 
or more districts into one district provided the boundaries of such 
ee district do not include territory dpsates in more than one town- 
ship 


January 9, 1952 
STATE UNIVERSITY 


Employment of Member of Legislature As 
Instructor or Lecturer 


REQUESTED BY: John K. Selleck, Corporation Secretary, Board 
of Regents. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 


QUESTIONS: In a case where a person employed by the Board 
of Regents as a lecturer or instructor is, or dur- 
ing the period of his employment is elected, a 
member of the Legislature, whether: 


1. Such person may be continued in his em- 
ployment; should be given leave of absence from 
his post without pay; or should abandon his con- 
tract by resignation? 


2. If either resignation or leave of absence is the 
course followed, then may such person during 
that period of his term of office while the Leg- 
islature is not in session be re-employed or re- 
sume performance of his contract? 


CONCLUSIONS: 1. He should not be continued in his employ- 
ment. 


2. No. 
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As a preliminary matter, we think it may be affirmed that the 
election of a person as an instructor or lecturer by the Board of Re- 
gents of the University of Nebraska results in a contract of employ- 
ment between the Board and the person, which contract flows from 
the exercise by the Board of the power conferred upon it by the 
terms of section 85-106, R. R. S. 1943, and that under the provisions 
of clause (6) of that section which becomes a part of the contract 
the services of the employee may be terminated at the election of the 
Board when in its judgment “the interests of the University shall 
require it.” 


By the terms of section 10 of Article VII of the Constitution of 
Nebraska the Board of Regents is a constitutional board, an agency 
of the state, whose powers are to be prescribed by the Legislature. 
The Legislature declared in section 85-101, R. R. S. 1943 that the 
Board of Regents shall constitute a body corporate, and the Supreme 
Court has declared the Board of Regents to be a public corporation. 
Regents v. McConnell, Neb. 423. Subsequently, in State ex rel 
Board of Regents v. Moore, 46 Neb. 373, 64 N. W. 975 the court re- 
jected the argument “that the University, being a body corporate, 
capable of being sued, its debts are to be enforced by suit and judg- 
ment against the corporation; that the state is not liable therefor, 
and its creditors are not claimants against the state,” in an action 
in which it was decided that a claim against the Board of Regents 
for goods sold and delivered to it was within the scope of a statute 
requiring all claims against the state to be verified. 


The court said at page 379 of the Nebraska Report of State v. 
Moore: 


“* * * For eighteen years it has been held that the Univer- 
sity is merely a state institution and its board of regents a 
state agent; that the funds of the university were by the act of 
1875 not merely entrusted to the state treasurer as custodian for 
the university, but were covered into the treasury and became 
a part of the state’s funds entrusted to him in his official capac- 
ity as state treasurer; that for the withdrawal of such funds 
specific appropriations are necessary, as in the case of other 
state institutions. Hence the logical conclusion that the con- 
stitutional provisions and legislative enactments in regard to 
drawing of warrants by the auditor must apply. The Legisla- 
ture in passing the act of 1895 must be presumed to have had 
in contemplation these decisions, and the construction so given 
by this court to the legislation affecting the university, and, 
therefore, in using the term ‘claims against the state’ it was 
not the legislative intent to except from the operation of the 
act claims against the university. So far as the constitutional 
question is concerned, it will be observed that while the consti- 
tution vests the general government of the university in the 
board of regents, this government is to be ‘under direction of 
the legislature,’ and the powers and duties of the board are mere- 
ly such as ‘shall be prescribed by law;’ that is, by the legislat- 
ure. The decisions already cited necessarily imply such a con- 
struction of this provision as permits to the legislature the great- 
est latitude in extending or restricting these duties and pow- 
ers, * * *” 
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Because the Board of Regents, although a corporate body, is 
an agency of the state, does it follow that a contract with the Board 
is a contract with the state within he meaning of secion 16 of Arti- 
cle III of the Constitution which, so much of it, as pertinent, reads 
as follows: 


“* *# * nor shall any member of the Legislature, or any state 
officer be interested, either directly or indirectly in any contract, 
with the state or any county or municipality thereof, authorized 
by any law enacted during the term for which he shall have 
been elected or appointed, or within one year after the expira- 
tion of such term.” 


Counties and school districts have been declared to be public 
corporations and agencies of the state but we do not find that a con- 
tract with a county or a school district is considered to be a con- 
tract with the state. But counties and school districts are govern- 
mental subdivisions; and the Board of Regents is not. 


We think that, notwithstanding the fact the Board of Regents 
is a corporate body, it is on no different footing than say the Board 
of Control or any other state agency in respect of its contracts. State 
v. Mortensen, 69 Neb. 376, 95 N. W. 831. The question here consid- 
ered was neither presented to nor discussed by the court in Cornell 
v. Irvine, 56 Neb. 657, 77 N. W. 114 and thus the court in that case 
did not deal with the question whether the officer there involved 
was a state officer within the meaning of section 16 of Article III. 


Taking it to be established, therefore, that a contract with the 
Board is one with the state, it would appear that the constitutional 
provisions above cited is not applicable in a case where a member of 
the Legislature is a party with the Board of Regents to a contract 
of employment entered into subsequent to January 1, 1951 under the 
provisions of a statute, section 85-106, which was enacted in 1869 
and last amended in 1949, unless we can say that the general ap- 
propriation act passed by each session of the Legislature which ap- 
a money for University purposes becomes a part of the 
contract. 


We think it does. The case is not one where two private per- 
sons are contracting but rather the case is that a member of the 
Legislature and a state agency, over whose affairs the Legislature 
has plenary control, are contracting in reference to a matter of pub- 
lic concern, and the object of the transaction is to reimburse the mem- 
ber of the Legislature who, by furnishing instruction, is discharg- 
ing a public duty laid upon the other. That the Constitution or the 
Legislature itself may have made provision respecting the subject 
matter, or any of the incidents, of this kind of contract of which the 
contracting parties are bound to take notice is beyond dispute. The 
general appropriation act is in existence at the time of the execu- 
tion and performance of the contract and the provisions of that act re- 
late to the subject matter of such contract, enter into it and are 
a part of it, peculiarly so in this instance because of the nature of 
the subject matter and the contracting parties. McWilliams v. Grif- 
fin, 132 Neb. 753, 763, 273 N. W. 209; Scotts Bluff County v. State, 
133 Neb. 508, 276 N. W. 185. 
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The disqualification persists during the whole term of office of 
a member of the Legislature and for one year after the expiration of 


his term. 


We think that Section 9 of Article II of the Constitution is like- 
wise applicable, cf. In Re Wilkins, 116 Neb. 748, 219 N. W. 9, and 
thus a person interested in a contract of employment with the Board 
of Regents is ineligible to hold a seat in the Legislature. This is a 
matter, primarily, for the Legislature itself. Report of the Attor- 
ney General, 1949-1950, Page 220. 


REQUESTED BY: 


OPINION BY: 


QUESTION: 


CONCLUSIONS: 


January 12, 1952 
DEPARTMENT OF HEALTH 


Pooling of License Fees 


Roger V. Shumate, Director of Research, Depart- 
ment of Reference and Research, Legislature 
Council. 


Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Assistant Attorney Gen- 
eral. 


1. Could the Department of Health, under pres- 
ent law or without specific statutory authoriza- 
tion, pool renewal fees received on behalf of the 
various Examining Boards, to be used for the ad- 
ministration of the entire licensing and inspec- 
tion program? 


2. If this cannot be done under the present law, 
could the Legislature constitutionally authorize 
the Department of Health to pool the renewal 
fees for the administration of the entire licens- 
ing and inspection program? 


1. No. 
2. Yes. 


The particular part of the 1951 appropriation for the Depart- 
ment of Health with which we are here concerned provides as fol- 


lows: 


“Appropriate from Licenses, Fees and Cash Funds * * * 


(11) Bureau of Examining Boards: Barber division, basic 
science, chiropody, chiropractic, cosmetology, dental, Bureau of 
Examining Boards, embalmers, medical, optometry, osteopathy, 
pharmacy, prophylactic, veterinarians, division of child welfare 
and maternity homes, and state funeral directors; Provided, that 
all vouchers and expenditures must be approved by the Director 
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of Health,* * *, reappropriate unexpended balances ***, and 
then apropriate a sufficient amount out of fees collected dur- 
ing the biennium so as to make the total amount reappropriated 
and apropriated not to exceed __..__. $121,000,00.” (Laws, 1951, 
Chap. 306, p. 1026) 


Although the only restriction appearing in the general appro- 
priation is the overall limitation on total expenditures by all of the 
various boards collectively, there are a number of restrictions 
elsewhere in the statutes and these must be read in connection with 
the above quotation. The most general of these limitations appears 
in Section 33-151, R. S. Supp., 1949; 


“All money now in the state treasury to the credit of the 
special boards, bureaus, divisions and commissions enumerated 
in section 33-150 (board of examiners in medicine, barbers, real 
estate commission, etc.), and all money hereafter collected by 
each of said special boards, * * *, except fifteen per cent thereof 
to be credited from each and deposited in the General Fund * * *, 
are made immediately available for the use and benefit of each 
such special board, bureau, division or commission * * *.” 


In addition to the foregoing, there are a large number of special 
restrictions appearing throughout the sections dealing with the va- 
rious boards of examiners, and the majority of these are hereafter 
set out for your convenience: 


BARBERS. Fees are provided for in Sections 71-219 and 71-236. 
The principal limitation appears in Section 71-222: ‘“* * * Provid- 
ed, always that no other funds or state money except as collected in 
said sections shall be drawn upon to pay the expense of adminis- 
tration. * * *.” (See also, Sections 71-236 and 71-237) 


BASIC SCIENCES. Fees are provided for in Section 71-405. The 
limitation appears in Section 71-404: ““* * * The compensation of the 
members (of the Board of Examiners in the Basic Sciences) and 
the other expenses of the Board shall be paid out of the fees received 
from applicants.” 


MEDICINE AND SURGERY, OSTEPATHY, DENTISTRY, CHI- 
ROPRACTIC, EMBALMING, CHIROPODY, VETERINARY MEDI- 
CINE AND SURGERY, OPTOMETY, PHARMACY. Fees provided 
for in Section 71-162, and Section 71-110. The first limitation ap- 
pears in Section 71-122: ‘“* * *, Provided, however, there shall not 
be paid for examiners’ compensation and expenses a greater sum 
than is received in fees from the applicants taking the examination 
in any particular profession.” See also Section 71-124, and, Section 
71-162, which provides that, “***; all money paid as renewal 
fees (for the professions or occupations mentioned above) shall be 
kept in a separate fund to be used for the benefit of the profession 
so paying such fees; * * *.” 


COSMETOLOGY. Fees provided in Section 71-307. The fol- 
lowing limitation then appears in Section 71-310: 


“* * *. Both salaries and expenses (of the Board of Cos- 
metologist Examiners) shall be paid only from the fund created 
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by fees collected in the administration of sections 71-301 to 71- 
310. No funds or state money shall be drawnupon to pay the 
expenses of this administration except the money collected as 
fees: *7* 7%.” 


PROPHYLACTIC. Fees provided in Sections 71-1111 and 71- 
1112. Section 71-1109 then provides that these fees must go into 
the pharmacy fund set up in Section 71-162. 


“MATERNITY HOMES. Fees provided in Section 71-703. No 
limitations provided. 


FUNERAL DIRECTORS. Fees provided in Sections 71-1303, 
1304, 1305, 1308, 1311. All fees received are completely surround- 
ed by restrictions in Sections 71-1313, 71-1318, and 71-1322, and must 
be segregated and used for no other purpose, under existing statutes. 


In view of all of the restrictions appearing in the foregoing sum- 
mary, it is clear that under present law the Department of Health 
may not pool the fees in question, but must continue to segregate 
them in order to be in a position to observe the limitations set up by 
the Legislature. 


Your second question asks whether the Legislature could con- 
stitutionally authorize the Department of Health to pool the renew- 
al fees for the administration of the entire licensing and inspection 
program. We can conceive of no constitutional objection to such 
action if the Legislature chooses to do so by removing the various 
restrictions and limitations which are now a part of the statute. 


In so doing, the Legislature should of course be guided by the 
language of the Supreme Court in State v. Standard Oil Company, 
100 Neb. 826, 161 N. W. 537: 


“Let us add that, while it is within the power of the state, 
for economy or other reasons, to consolidate departments, as was 
done here, the legislature, in fixing its fees for inspection, should 
so fix them for each department or business that neither can 
complain that an unfair proportion of the burden of inspection 
is placed upon it. The guiding rule for the legislature is to so 
exercise its discretionary power that the fee established in each 
business or occupation will, as near as may be, yield an amount 
not more than reasonably sufficient to pay the cost of inspec- 
tion in such business or occupation.” 


And in Power Oil Co. v. Cochran, 138 Neb. 827, 295 N. W. 805, 
it was pointed out that, “if inspection fees are in excess of an 
amount reasonably necessary to defray the expense of inspections 
and due, proper and timely challenge is made, it is required of the 
courts that they hold the excess over the then amount reasonably 
necessary to defray the expense of inspection unconstitutional, null 
and void.” (See also, Nash-Finch Co. v. Beal, 124 Neb. 835, 248 
N. W. 374, and, Report of Attorney General of Nebraska, 1937-38, 
p. 28) 


Consideration of the principles laid down in the cases cited leads 
to the conclusion that if no change in fees is contemplated, and if 
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the fees now being collected bear a reasonable relationship to the 
planned program of inspection with respect to each of the profes- 
sions and occupations involved in a proposed consolidation, there 
could be no constitutional objection to the pooling of the fees re- 
ceived from licenses in such professions and occupations. 


January 7, 1952 
ELECTIONS 


Endorsement of Delegates and Election of National 
Commitieeman and Committeewoman 


REQUESTED BY: David T. Martin, State Chairman, Republic State 
Central Committee. 


CPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 
QUESTIONS: (1) Should delegates at large and alternate del- 
egates at large to the national convention be en- 
dorsed? 


(2) Should the republican national committee- 
woman and committeeman be elected at the pre- 
primary convention? 


CONCLUSIONS: (1) No. 
(2) Yes. 


(1) Section 32-1177, R. S. Supp. 1949, (changed to section 32- 
553 by the 1951 Legislature, Laws 1951, p. 376), provides that the pre- 
primary state convention, beginning with the year 1946, “shall make 
endorsements of candidates for all party, state, and, national offices 
for which nomination of election-at-large is to be made at the forth- 
coming primary election.” 


Delegates to the 1948 republican national convention were pro- 
perly endorsed according to the provisions of the above statute— 
which at that time endorsed the top two through a process of elim- 
ination. , 


In 1949, the Legislature amended section 32-1177, providing a 
new method of endorsement in the following language: 


“* * * Candidates, except with reference to delegates at 
large and alternate delegates at large to the national party con- 
vention, who receive votes on the ballots of more than thirty- 
five per cent of all delegates voting shall be the endorsed can- 
didates of the convention for that office. * * *” 


The emphasized portion of the above amendment was not in- 
cluded in the original bill, but was inserted later. The initial por- 
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tions of the law were not changed to conform with this subequent 
insertion and thus the present law in one portion requires that par- 
ty offices be endorsed, and in another portion excepts delegates to 
the national convention from the specific requirement of endorse- 
ment. The fact that there is no other machinery attached to this 
statute or any other statute which furnishes a mehod of endorsing 
delegates, though a specific method is set out for all other candi- 
dates, would indicate that the legislature intended to eliminate the 
delegates from the process of endorsement. It would seem, then, 
that the two portions of the one act are in direct and irreconcilable 
conflict. Under such a circumstance the courts have held: 


“In accordance with the principle that the last expression 
of the Legislative will is the law, in case of conflicting provi- 
sions in the same statute, or in different statutes, last in point of 
time or order of arrangement prevails.” Chilen v. Commercial 
Casualty Ins. Co., 283 N. W. 366, 135 Neb. 619. 


“Later expressions in a statute will usually control the lang- 
uage used in preceding portions of the statute.” Enyeart v. 
City of Lincoln, 285 N. W. 314, 136 Neb. 146. 


Also, to construe the statute as allowing the endorsement of del- 
egates to the national convention, while not providing a statutory 
method of endorsing them, would create an absurd situation. The 
courts have said: 


“It is the duty of the court to construe statutes so as to avoid 
absurdity.” In re Hapeman’s Estate, 167 N. W. 792, 102 Neb. 550. 


We must conclude, then, that section 32-1177, supra, says, in ef- 
fect, that delegates to the national convention shall not be en- 
dorsed. This interpretation brings the statute in direct conflict with 
sec. 2, Art. 6, of the Republican State Constitution, which provides: 


‘In each year when a president of the United States is to 
be elected, the state pre-primary convention shall make en- 
dorsements of candidates for delegates and alternates at large 
to the national convention,* * *” 


The view that where a party constitutional provision conflicts 
with a state statute the latter prevails is too fundamental to require 
citation of authority. Any attempt to follow the provisions of the 
party constitution relative to endorsement of delegates would be 
null and void, for though the matter is mostly peculiar only to the 
Republican party, it necessarily involves the Secretary of State who 
is able to exercise only those functions prescribed by law. Garfield 
County v. Pearl, 295 N. W. 820, 138 Neb. 810. Were he (Secretary of 
State), in his statutory function of preparing the ballot, to endorse 
certain delegates upon directions from the Republican party, such 
an action would be a nullity, for he would be exercising a function 
not prescribed by law. Garfield County v. Pearl, supra. 


Thus so far as the language directing endorsement of delegates 


is concerned your constitution is null and void. It is, of course, un- 
necessary to amend it to conform with the statute in order to pro- 
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perly eliminate the delegates from the endorsement rolls, but it 
would seem a matter of good housekeeping to do so. 


(2) Section 32-1118, Complied Statutes, 1929, provided, in part, as 
follows: 


“In the years that a president and vice-president are to be 
elected, there shall be elected, at the primary election, * * * 
members of the national committees of the several parties. * * *” 


This act was amended by the 1943 Legislature omitting the above- 
emphasized portion, and in writing the amendment the Legislature 
declared its purpose was to “eliminate therefrom the provisions for 
the nomination and election of members of the national committees 
of the several parties.” (Title to L. B. 172, Laws 1943, p. 272) 


No substitute method of selecting the members of the national 
committees was provided at that time and close scrutiny of the pres- 
ent statute reveals that nothing has been recenly supplied; there- 
fore, in the absence of statutory regulation the matter is one for 
the party. State v. Wait, 92 Neb. 313, 1388 N. W. 159. Sec. 2, Art 
6, of the Republican State Constitution provides as follows: 


“In each year when a president of the United States is to be 
elected, the state pre-primary convention shall * * *, and a 
national committeeman and committeewoman shall be elected 
to take office at the close of the succeeding national convention.” 


Though the above provision is not completely clear, in the ab- 
sence of any other constitutional reference to selection of members 
to the National Committee, and in view of the customary procedures 
in this regard, we are constrained to advise that this selection should 
be made at the forthcoming state pre-primary convention. The pub- 
lished report that this a matter for the post-primary convention 
did not stem from this office and is without foundation. 


January 14, 1952 
DENTISTS 


Practice of Delivery of Articles by Dental Laboratory 
To Person Other Than Dentist 


REQUESTED BY: Husted K. Watson, Director, Bureau of Examin- 
ing Boards, State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; ; 
Homer L. Kyle, Assistant Attorney General. 
QUESTION: Under subsection (4) of section 1 of L. B. 174, 


Laws 1951 (Sec. 71-183 R. R. S. 1943 as amend- 
ed) may a dental laboratory deliver to any per- 
son, other than the dentist upon whose prescrip-. 
tion the work was performed, any appliance or 
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structure for the human mouth with (or with- 
out) definite instructions from the dentist. If 
so, in what manner shall these instructions be 
conveyed? 


CONCLUSION: A dental laboratory may deliver dental appli- 
ances and structures to the dentist prescribing 
them or to any person or agency designated by 
such dentist to receive them for him. Such des- 
ignation or instructions may be in writing or oral 
but the laboratory should be satisfied that the 
instructions are genuine, as it delivers dental 
work to persons other than the dentist, himself, 
at its own risk. 


Legislative Bill 174, enacted by the 1951 session of the Legisla- 
ture, amends Section 71-183 R. R. S. 1943, and redefines the prac- 
tice of dentistry. It contains the following provision: 


““* * * any person shall be deemed to be practing dentistry 
who: * * * (4) places such appliances or structures in the hu- 
man mouth, or adjusts or attempts or professes to adjust the 
same, or delivers the same to any person other than the den- 
tist upon whose prescription the work was performed;” etc. 


It will be noted that Section 2, subsection (5) of L. B. 174, pro- 
vides that the provisions of Section 1 of the act shall not apply 
“(5) to the filling of prescriptions of a licensed and registered den- 
tist as hereinafter provided by any person or persons, association, 
corporation, or other entity, for the construction, reproduction, or 
repair of prosthethic dentures, bridges, plates, or appliances to be 
used or worn as substitutes for natural teeth:” etc. 


It will be observed that, under L. B. 174, the manufacture of 
prosthetic dentures does not, of itself, constitute the practice of den- 
tistry. It is the delivery of such manufactured products to “any 
person other than the dentist upon whose prescription the work was 
performed” that constitutes the practice of dentistry. 


We believe that the manifest purpose of the law is to prevent 
the indiscriminate distribution of prosthetic dentures by persons 
not licensed as dentists and to protect the public from charlatans 
and quacks and insure that such dentures shall be constructed and 
fitted only by licensed dentists. 


In construing subsection (4) of Section 1, L. B. 174 (Chap. 226, 
Laws of 1951) it is necessary to determine the Legislative intent and 
this may be done by considering the object and purpose of the law 
as well as the language employed. We have discussed the purpose 
of the act and will now consider its language. 


The pertinent phrase is “or delivers the same to any person 
other than the dentist upon whose prescription the work was per- 
formed.” The question is: What constitutes a delivery to a per- 
son other than the dentist prescribing the work? We believe that 
such delivery must be a delivery to some person or agency where 
it is beyond the control of the dentist prescribing the work. 
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This does not mean that there must be an actual manual deliv- 
ery of the dentures to the dentist, himself, but rather that they 
must be delivered to someone authorized by the dentist to receive 
the dentures for him. This may be the U. S. Mail, an express com- 
pany, an office employee of the dentist or any other person em- 
ployed or authorized by the dentist to receive or accept the work 
for him. 


The word “delivery” has been frequently defined and con- 
strued by the courts. It does not ordinarily mean an actual passing 
of an article from the hand of one person to that of another. In the 
ease of Gloucester Mutual Fishing Insurance Co. v. Hall, 210 Mass. 
332, 96 N. E. 679, the Supreme Court of Massachusetts said: “ ‘deliv- 
ery’ means to place in the power or possession of another, to hand 
over or transfer to another, or to communicate or make known, but 
not necessarily an actual passing from one hand to another.” 


In Cloutier v. Charest, 208 Minn. 453, 294 N. W. 457, the Su- 
preme Court of Minnesota held that a “delivery” of an article does 
not necessarily mean a manual handing of it by the grantor to the 
grantee but that it may be delivered and received by an agent of 
either party. We believe that there can be no question that the law 
regards delivery of an article to the authorized agent of a party is 
tantamount to delivery to the party himself. 


It is our opinion, therefore, that subsection (4) of Section 1, L. 
B. 174, does not require a dental laboratory to deliver dental work or 
appliances to the dentist prescribing the same in person, but that it 
may deliver such work and appliances to any person or agency 
specifically designated by the dentist to receive them for him. 
To hold otherwise would be to put a limitation on the meaning of 
the word “deliver” which courts have thus far refused to do. 


However, the dental laboratory delivering such work to a per- 
son or agency other than the dentist prescribing it, must satisfy it- 
self that it is delivering the work to the agent specifically author- 
ized by the dentist to receive it. This authority may be in the form 
of a letter or written authority from the dentist or by verbal direc- 
tion from the dentist in person or by telephone or by any other 
means of communication, provided the laboratory is satisfied that 
the person presenting himself for the dentures is the person actu- 
ally designated by the dentist to receive them. The laboratory must 
be responsible if it delivers such dental structures or appliances to 
a person not authorized by the dentist to receive them. 


January 16, 1952 
SCHOOLS 


Right to Vote and Participate in School District 
Affairs and Elections 


REQUESTED BY: Mr. F. B. Decker, State Superintendent of Pub- 
lic Instruction. 
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OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 


QUESTION: Whether the right to vote in elections held by 
school districts and to participate in district af- 
fairs may constitutionally be made to depend on 
residence in the district or, in the case of parents 

' or guardians of children transferred into a district, 
upon the residence of such parents or guardians 
upon the land transferred into the district? 


CONCLUSION: Yes. 


No person may participate in school district affairs and elections 
unless he is a resident of the district and otherwise possesses the 
qualifications prescribed in section 79-427, R. R. S. 1943, or, subject to 
the limitations prescribed in section 79-483, R. R. S. 1943, is a parent 
or guardian of pupils transferred into the district and resides upon 
the transferred land. 


The constitutionality of a statute such as section 79-427 prescrib- 
ing the qualifications of voters in school district elections, as disting- 
uished from other elections, was first sustained in State v. Cones, 15 
Neb. 444, 19 N. W. 682 decided in 1884; in Olive v. School District, 
86 Neb. 135, 125 N. W. 141 decided in 1910; and has been reaffirmed 
in Cunningham v. Ilg, 118 Neb. 682, 226 N. W. 333, decided in 1929, 
in respect to participation in affairs and elections of school districts. 


Since such a statute does not discriminate against any person on 
account of sex, race color, or previous condition of servitude, and 
the requirement respecting residence in the district being so ob- 
viously reasonable and of such long standing in constitutions and 
statutes throughout the land, it cannot be said that such a statute 
runs afoul of any provision of the Constitution of the United States. 
Cf. Breedlove v. Suttles, 302 U. S. 277, 82 L. ed. 252; Smith v. All- 
wright, 321 U. S. 649, 88 L. ed. 987; 47 Am. Jur. 304, section 11; 18 
Am, Jur. 216, section 56. 


January 14, 1952 
FUNDS 


Expenditures in Excess of Appropriation 


REQUESTED BY: Henry H. Bartling, Secretary, Board of Educa- 
tional Lands and Funds, State Capitol, Lincoln, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Robert A. Nelson, Assistant Attorney General. 
QUESTION: Can the Board of Educational Lands and Funds 


continue the sale of school land leases when it 
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appears that the appropriation for that purpose 
will be exhaused prior to the end of the bien- 
nium? 


CONCLUSION: Since a special need has arisen to expend money 
in excess of the proportionate quarterly allow- 
ance, the Board of Educational Lands and Funds 
should submit its written request to the Auditor 
of Public Accounts who in turn is required to 
submit the request to the Governor through the 
Tax Commissioner. If approved by the Gover- 
nor your Board may make the necessary expend- 
itures even though this results in the entire ap- 
propriation being expended prior to the end of 
the biennium. 


Due to the fact the provisions of L. B. 33, 1947 Session of the 
Nebraska Legislature, which granted automatic renewals of school 
land leases to the old lessees was declared unconstitutional, approxi- 
mately 2300 additional leases are subject to sale during the present 
biennium. To date 612 leases have been offered for sale and the 
sales approved by your Board. A large number of additional leases 
have been offered for sale but have been submitted to your Board 
for approval or rejection. The bonus money received for the leases 
sold and approved is in the total sum of $1,680,603. 


In order to effectuate these sales it was necessary for your 
Board to employ additional personnel, expend money for traveling 
expenses, advertising, etc., which has resulted in expenditures in 
excess of one-eighth of the appropriation for each of the first two 
quarters of the fiscal year beginning July 1, 1951. According to the 
report given your Board at the last regular meeting these sales will 
be completed about July 1, 1952, if the present personnel is retained. 
In that event, however, the appropriation will be exhausted by or 
shortly prior to January 1, 1953. 


Section 81-105, R. R. S. provides: 


“No expending agency shall be entitled to expend more than 
one-eighth of its appropriation from the General Fund during 
any one quarter of a year, and the Auditor of Public Accounts 
is prohibited from issuing warrants during any one quarter in 
amounts exceeding the quarterly quota: Provided, that where 
an emergency may exist or a special need arise for greater 
expenditures, the expending agency shall submit to the auditor 
its request in writing. The auditor shall present this to the Gov- 
ernor, and if such request is approved by the Governor, then 
the auditor shall have authority to disregard the pro rata provi- 
sion; but in no case shall the amount of the warrants issued 
during the biennium exceed the amount of the appropriation. 
The unexpended balance of any quarter may be expended dur- 
ing any subsequent quarter. The foregoing restrictions shall not 
apply to appropriations contained in bills passed with the emer- 
gency clause.” 


The appropriation bill passed by the 1951 legislature contained 
the emergency clause and, therefore, the above quoted section is 
not applicable. The bill, however, contains the following: 
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“No expending agency of the State of Nebraska shall be 
entitled to spend more than one-eighth of its appropriation dur- 
ing any one quarter of a year; Provided, that where an emergency 
exists or a special need arises for greater expenditures, the ex- 
pending agency shall submit to the Auditor of Public Accounts 
its request in writing; and the auditor shall present to the Gov- 
ernor through the Tax Commissioner and, if such request is ap- 
proved by the Governor, then the Auditor of Public Accounts 
shall have authority to disregard the within pro rata provision, 
but in no case shall the amount of warrants issued against any 
fund during the biennium exceed the amount of the appropria- 
tions made to the fund during the period. The unexpended bal- 
ance of any quarter may be expended during any subsequent 
quarter.” (Sec. 54, p. 1056, Laws of Nebraska 1951.) 


Since a special need has arisen, this section requires that the 
Board of Educational Lands and Funds submit its request for great- 
er expenditures than the proportionate quarterly amount, to the 
Auditor of Public Accounts who in turn must present such request to 
the Governor through the Tax Commissioner. If the request is ap- 
proved by the Governor your Board may make the necessary ex- 
penditures even though this results in the entire appropriation be- 
ing exhauted prior to the end of the biennium. 


The legislature will convene in regular session on the first Tues- 
day in January, 1953, and can then make the necessary deficiency ap- 
propriation to continue the functions of your Board for the balance 
of the biennium. 


January 19, 1952 
TAXATION 
Health Center — Right of Exemption From 


REQUESTED BY: P. J. Barrett, County Attorney, Greeley, Ne- 
braska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: A non-profit corporation was organized to ac- 
quire an office building to provide office space 
for doctors and dentists to induce them to set- 
tle in the community. The corporation claims 
that this building is exempt from taxation. Your 
opinion is requested. 


CONCLUSION: The building while being occupied and used by 
doctors and dentists operating for profit, is not 
exempt from taxation. 

Section 2, Article VIII of the Constitution of Nebraska, provides: 
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‘“* * * The Legislture by general law may exempt property 
* * * owned and used exclusively for educational, religious, 
charitable or cemetery purposes, when such property is not 
owed or used for financial gain or profit to either the owner 
or user.” etc. (Emphasis ours). 


We are assuming that the doctors and dentists who use and 
occupy this building would be practicing their several professions 
for profit and not exclusively for “educational, religious, charit- 
able or cemetery purposes.” This being true, it is our opinion that 
such property is not exempt from taxation, and that the Legislature 
could not by statute exempt it from taxation without violating 
the constitutional provision above quoted. See Young Men’s Christ- 
ian Association v. City of Lincoln, 106 Neb. 105, 182 N. W. 


January 19, 1952 
ELECTION 


Democratic Chairman and Members of The 
National Committee 


REQUESTED BY: James C. Quigley, Democratic National Commit- 


teeman. 
OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 
QUESTION: When should the Democratic Party elect its party 
officers? 


CONCLUSION: At the Post-Primary Convention. 


Section 32-1118, Compiled Statutes, 1929, provided, in part as 
follows: 


“In the years that a president and vice-president are to be 
elected there shall be elected at the primary election, * * * mem- 
bers of the national committees of the several parties. * * *” 


This act was amended by the 1943 Legislature omitting the 
above-emphasized portion, and in writing the amendment the Legis- 
lature declared its purpose was “to eliminatae therefrom the provi- 
sions for the nomination and election of members of the national 
se of the several parties.” (Title to L. B. 172, Laws 1943, 
p. 


No substitute method of selecting the members of the national 
committees was provided at that time and close scrutiny of the pres- 
ent statutes reveals that nothing has been recently supplied, nor 
is there any provision in the statute relating to election of a party 
chairman; therefore, in the absence of statutory regulation the matter 
is one for the party. State v. Wait, 92 Neb. 313, 133 N. W. 158. Sec. 
1, Art. VI, of the Official Rules of the Democratic Party (p. 23), says 
as follows: 


—392— 


“1, Election of National Committeeman and National Com- 
mitteewoman. At the post-primary convention in 1948 and ev- 
ery four years thereafter, the delegates shall elect two members 
of the Democratic National Committee from Nebraska, consist- 
ing of a National Committeeman and a National Committee- 
woman, who shall serve for a term of four years each and until 
their successors are elected and qualified.” 


No. 7 of the Rules of Procedure (p. 6 and 7) says, in part, as fol- 
lows: 


“At each Post-Primary Convention, the committee to nomi- 
nate Chairman of the State Central Committee shall nominate 
for election by the convention, the Chairman of the State Cen- 
tral Committee. Nominations to fill such office may be made 
from the floor by any duly accredited delegate.’” 


In the absence of any other constitutional reference to selection 
of a party chairman and members of the National Committee, and 
in view of the customary procedures in this regard, we are con- 
strained to advise that these selections should be made at the forth- 
coming state post-primary convention. 


To avoid confusion it is perhaps well to point out that repub- 
lican members of the National Committee are selected at the pre- 
primary convention (Opinion of Attorney General, January 7, 
1952). In absence of statutory regulation these matters are governed 
by the party and the respective parties, Republican and Democrat, 
have properly decided to select members of their National Commit- 
tees at different conventions. 


January 23, 1952 
MOTOR VEHICLE LICENSE 
Payment of Taxes by Dealer 


REQUESTED BY: James R. Kelly, County Attorney, Broken Bow, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Bert L. Overcash, Assistant Attorney General. 


QUESTION: May the County Treasurer accept one-half the 
amount of taxes on automobiles owned by gar- 
ages and held for resale and issue licenses upon 
such cars? 


CONCLUSION: No. 

While it is true that dealers report vehicles on hand in the same 
manner as merchandise (R. S. Neb. 943, Sec. 77-1242) the provision 
for payment of one half of taxes assessed upon “general personal 
property” (R. S. Neb. 1943, Sec. 77-205, 206), is not applicable to 
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motor vehicles. The latter are governed by Section 60-303 R. S. 
Neb. 1943, requiring “all personal taxes” to be paid before licenses 
are issued. 


January 25, 1952 
COUNTIES 


Powers and Duties of Temporary Chairman of 
A County Board 


REQUESTED BY: John C. Gewacke, County Attorney, Geneva, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 


QUESTION: Whether the temporary chairman of a board of 
county supervisors may lawfully exercise all the 
powers and perform all the duties of the perm- 
anent chairman until he returns to duty? 


CONCLUSION: Yes. 
Section 23-274, R. S. 1943 provides as follows: 


“The board at its regular meeting of each year shall organ- 
ize by choosing one of its number as chairman, who shall pre- 
side at all meetings of the board during the year; and in case 
of his absence at any meeting, the members present shall choose 
one of their number as temporary chairman.” 


In State v. Thomas, 141 N. C. 791, 53 S. E. 522 the case was that 
in the absence of a mayor, due to illness, the town board of com- 
missioners elected one of their members mayor pro tempore, and 
in due course of time the mayor pro tempore issued a warrant for 
the arrest of a law violator who, having resisted arrest, defended in 
the prosecution for his act on the ground that the warrant was void. 
The pertinent statute read, as follows: 


“The mayor shall preside at the meetings of the commis- 
sioners, but shall have no vote except in cases of a tie; and in 
the event of his absence or sickness, the board of commissioners 
pak appoint one of their number pro tempore to exercise his 

uties.” 


The court said: 


“The defendant contends that the election only authorized 
the mayor pro tem. to preside at the meeting. If so, the words 
used would have been ‘appoint one of their number pro tempore 
to preside at such meeting’ * * *. A pro tem officer is a substi- 
tute who shall discharge the functions of the office during the 
absence of the officer * * *. There is nothing to indicate that 
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he is not like all other pro tem. officers vested with all the du- 
ties of the principal whose place he temporarily occupies. In this 
very case, it would be singular if from 16th March to 19th No- 
vember, more than eight months, all the duties of mayor of the 
town should go undischarged, save the least important one, pro- 
bably, that of presiding at the meetings of the board of alder- 
men or town commissioners. The language used by the Legis- 
lature was intended, we think, to provide that in case of the 
absence of the mayor, from sickness or other cause, the board 
of town commissioners should appoint one of their number ‘to 
exercise the duties’ of such mayor till his return, as fully as he 
could do if present, in order that the public might suffer no in- 
convenience or detriment by reason of his absence. 


* * * 


“An officer pro tem. is one who pro tempore—for the time 
being—is such officer, fully, completely, and he is, authorized 
‘to execute the duties’ of such office. This is true of a speaker 
pro tem. of a legislative body (the most usual instance), who, 
as we know, can swear in members, issue subpoenas, or discharge 
any other function of the speaker, ‘unless otherwise provided by 
law or the rules of the body.’ Cushing Leg. Assem. 313. And so of 
any other officer appointed pro tem.* * *” 


In Garner v. Jefferson County, 234 Ala. 412, 175 So. 352 the case 
was that the chairman of a county board of three commissioners was 
so stricken with illness as to be entirely incapacitated and unable to 
attend to any of his duties. The board, then composed of two mem- 
bers, elected one to be president pro tempore and for the purpose of 
issuing certain duly voted county bonds directed the county treasur- 
er to countersign the bonds which the pro tempore officer had ex- 
ecuted. The treasurer refused and in a mandamus action relied for 
his defense, as the court stated it, as follows: 


“Garner declined to act upon the theory that Smith is with- 
out legal authority in the premises, as he is not president of the 
commission, and refers to section 7 of said General Acts of 1931, 
supra, wherein the president of the commission is given all such 
authority with no provision for a president pro tem. 


“The sole question, therefore, is whether or not the county 
commission was within its legal rights in selecting Smith, a mem- 
ber thereof, as president pro tem. during the physical incapac- 
ity of Bishop, the president. 


“We are persuaded the commission had the inherent author- 
ity to so select a president pro tem., and to authorize him to 
sign these bonds, which is purely a ministerial act. McDonald 
v. MvAlily, 206 Ala. 105, 89 So. 198; Merlette v. State, 100 Ala. 
42, 14 So. 562. The commission possesses all the jurisdiction 
and power vested in courts of county commissioners and boards 
of revenue in this state (section 6, General Acts 1931, supra), 
which include legislative, judicial, and executive powers. Tus- 
caloosa County v. Alabama Great Southern Railroad Co., 227 Ala. 
428, 150 So. 328; State v. McEachern, 231 Ala. 609, 166 So. 36; 
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Section 6754, and section 6755, Code of 1923, as amended by 
Gen. Acts 1931, pp. 759-762, and Gen. Acts 1933, Ex. Sess. p. 201. 


“Clearly as to legislative assemblies, whenever by reason 
of sickness or other cause, the presiding officer is prevented from 
attending to the duties of his office, and not likely to be able 
to resume them for some time, it is usual to elect a presiding 
officer, pro tempore, to preside until the former is again able 
to attend, and the duties and functions of such temporary offi- 
cer, if elected in place of a presiding officer who is a member 
of the body over which he presides, are ordinarily the same as 
those of the permanent president, during his absence. 


“In speaking to this subject, in section 314 of Cushing’s 
Legislative Assemblies, the author observes: ‘But where the 
presiding officer is a member of the body over which he pre- 
sides, the right to supply his place temporarily is admitted with- 
out any express provision to that effect either of constitution or 
law or by a rule of the assembly. * * * A temporary presiding 
officer authenticates papers by his signature.’ See, also People 
ex rel. Cady v. Ihnken, 129 Mich. 466, 89 N. W. 72; 43 Corpus 
Juris, 514. And in State v. Thomas, 141 N. C .791, 53 S. E. 522, 
523, it is said: ‘An officer pro tem. is one who pro tempore— 
for the time being—is such officer, fully, completely.’ And in 
46 Corpus Juris, 927: ‘An “officer pro tem” is one who pro tem- 
pore (for the time being) is such officer.’ ” 


We think that a temporary chairman of a county board is an 
officer pro tempore, may exercise all the powers and perform all 
the duties of the permanent chairman, until his return, and is not 


limited merely to presiding over a meeting or meetings of the 
county board. 


January 26, 1952 
INHERITANCE TAX 


Exemptions on Real Estate Transferred in Contemplation 
of Death — Extent of Homestead Exemption 


REQUESTED BY: James R. Kelly, County Attorney, Broken Bow, 


Nebraska. 

OPINION BY: Clarence S. Beck. Attorney General; 
Clarence A. H. Meyer, Assistant Attorney Gen- 
eral. 

QUESTION: 1. Where property has been deeded or trans- 


ferred in contemplation of death, then in deter- 
mining the value for state inheritance tax pur- 
poses, does the law provide that the widow shall 
be exempted her statutory one-third in addi- 
tion to her $10,000.00 exemption or in your opin- 


396 — 


ion is this the same as joint survivorship deeds 
upon which you have ruled that the joint sur- 
vivorship property is not subject to the widow’s 
statutory exemption but only to the $10,000.00 
exemption? 


2. In determining the exemption for inherit- 
ance taxes on the homestead interest of the wid- 
ow, is this exemption limited to $2,000.00 or is 
the total value of the life estate exempted from 
inheritance tax? 


CONCLUSIONS: Where real estate is deeded to a wife in con- 
templation of death, her interest in the fee was 
created by the deed, and not by the statute of 
descent, and therefore she has no succession in- 
terest in the fee which would fall within the 
exemption from inheritance tax of such succes- 
sion interest. 


2. The inheritance tax exemption extends to 
the entire homestead interest of the widow, and 
is not limited to $2,000.00. 


Section 77-2002, R. S. Supp., 1951, provides in part: 


“Any interest in property * * * shall be subject to tax at 
the rates prescribed * * * if: (1) It shall be transferred by 
deed, grant, sale or gift, in trust or otherwise, made in contem- 
plation of the death of the grantor; * * *.” 


Such property would therefore bcome a part of the gross estate 
for inheritance tax purposes, and is subject to the tax unless it 
comes within one of the exemptions or immunities contemplated by 
i Se In this connection, Section 77-2004, R. S. Supp., 1951, pro- 
vides: 


‘In the case of a father, mother, husband, wife. * * * the 
rate of tax shall be one dollar on every one hundred dollars, 
or fractional part thereof, of the clear market value of the pro- 
perty in excess of ten thousand dollars received by each person. 
Any interest which may be valued at a less sum than ten thou- 
sand dollars, the homestead right of the surviving spouse, the 
succession interest of any spouse passing under the provisions 
of sections 30-101 to 30-107 regardless of value, and interests 
passing by will to the surviving spouse to the extent of the value 
of the succession interest of the spouse shall not be subject to 
tax.” 


In the situation which you present, the interest of the wife in 
the fee had passed to her prior to the death of decedent, and no part 
of the fee came to her by virtue of the statute of descent. There- 
fore no part of the fee would be exempt from inheritance tax as be- 
ing a part of her succession interest. Of course, it might be exempt 
under the ten thousand dollar provision, but that is another matter. 
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With reference to your second question, the quoted section of the 
statutes exempts the entire homestead right of the surviving spouse, 
without limitation as to its value. A homestead, as such, is something 
more than, and different from, the two thousand dollar exemption 
against the claims of creditors. That limitation is solely for the 
purpose of fixing the rights of the homestead claimant and the cred- 
itors of such claimant. (Meisner v. Hill, 92 Neb. 435, 138 N. W. 583.) 


January 28, 1952 
GASOLINE TAX — REFUND 


Agriculiural Purposes, Type of Vehicles 
Entitled to Refund 


REQUESTED BY: Clay Wright, Chief, Division of Motor Fuels. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTIONS: 1. Is the feeding of livestock by one who is also 


engaged in the production of farm crops an 
“agricultural purpose” within the meaning of the 
Gasoline Tax Refund law? 


2. What types of motor vehicles are entitled to 
refund of tax on motor vehicle fuels? 


CONCLUSIONS: 1. Yes. 


2. No tax refund can be made for motor vehicle 
fuel actually used to propel any type of motor 
vehicle on the highways, or for fuel used in any 
motor vehicle which must be registered and li- 
censed to operate on a public highway. 


Section 66-461, R. R. S. 1943, provides for the refund of taxes 
on motor vehicle fuels used solely for agricultural. purposes. You 
inquire as to whether the feeding of livestock by one who is also 
engaged in the production of farm crops is an “agricultural purpose” 
within the meaning of this law. 


Assuming that the feeding and raising of livestock is a regular 
part of the activities of the farmer claiming a tax refund, and not 
a separate and independent business, we believe that such activities 
properly come within the meaning of the term “agricultural pur- 
pose” as used in this statute. 


In Rodgers v. Nebraska State Railway Commission, 134 Neb. 
832, 279 N. W. 800, our Supreme Court, in its opinion (p. 834-835) 
quoted from the case of District of Columbia v. Oyster, 4 Mackey 
(D. C.) 285, 54 Am. Rep. 275, as follows: ; 
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‘““But the common parlance of the country, and the common 
practice of the country, have been to consider all those things 
as farming products or agricultural products which had the 
situs of their production upon the farm, and which were brought 
into condition for the uses of society by the labor of those en- 
gaged in agricultural pursuits, as contradistinguished from man- 
ufacturing and other industrial pursuits. 


“‘The product of the dairy or the product of the poultry 
yard, while it does not come directly out of the soil, is neces- 
sarily connected with the soil and with those who are engaged 
in the culture of the soil. It is, in every sense of the word, a 
part of the farm product. It is depended upon and looked up- 
on as one of the results and one of the means of income of the 
farm, and in a just sense, therefore, it may be considered pro- 
duce.’ ” 

In People v. City of Joliet, 321 Tll. 385, 152 N. E. 159, the Su- 
preme Court of Illinois, defined “agriculture” as the “science and 
art of production of plants and animals useful to man” etc. 


In Fairview Inv. Co. v. Lamberson, 25 Idaho 72, 136 P. 606, it 
was held that a corporation organized for the purpose of making ag- 
ricultural exhibits and exhibiting horses, cattle and livestock, was 
organized for “agricultural purposes.” 


Also in Binzel v. Grogan, 67 Wis. 147, 29 N. W. 895, it was held 
that the term “agricultural purposes” included the rearing, feeding 
and management of livestock. 


It is our opinion that the feeding of livestock by one who is 
engaged in growing farm crops as a part of the same general agri- 
cultural operations is an “agricultural purpose” within the meaning 
of Section 66-461, R. R. S. 1943. 


Your second question is as to the types of motor vehicles which 
are entitled to a refund of motor vehicle fuel tax. 


Section 66-461, subsection (5), R. R. S. 1943, requires that the 
claimant of gasoline tax refund must state that “no part of such 
motor vehicle fuel was used in propelling motor vehicles over the 
highways of this state;” etc. Section 66-462, R. R. S. 1943, reads as 
follows: 


”No claim for gasoline tax refund shall be allowed on mo- 
tor vehicle fuel used in any registered or licensed motor ve- 
hicle, nor in any motor vehicle which, if operated on the public 
highways, would require registration and licensing under the 
provisions of the laws of this state.” 


From the language of the statutes above quoted it would seem 
to us to be clear that a claimant is not entitled to a refund of mo- 
tor vehicle fuel tax, first; if the fuel is used to propel any type of 
motor vehicle over the highways of this state, and second; if the 
fuel is used in any motor vehicle which, if operated on the public 
highways would require registration and licensing under our licens- 
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ing laws, regardless of the use to which such vehicle is being put 
at the time the motor vehicle fuel is being consumed. 


January 28, 1952 
COUNTY JUDGE 


Fees for Marriage Licenses, Marriage Ceremonies and 
Certificatse of Marriage 


REQUESTED BY: Ralph S. Kryger, County Atorney, Neligh, Ne- 


braska. 
OPINION BY: Clarence S. Beck, Attorney General; . 
Dean G. Kratz, Assistant Attorney General. 
QUESTIONS: 1. Can a county judge in addition to the $2.00 


fee for issuing a marriage license, charge a fee 
of $.25 for his seal on an affidavit of consent, 
required when at least one of the parties is un- 
der age? 


2. Can a county judge, in addition to the $3.00 
for the marriage ceremony, charge a fee of $.25 
for his seal on the certificate of marriaage? 


CONCLUSIONS: 1. Yes. 2. No. 


Section 33-126.05, R. S. Supp. 1951, provides, so far as is perti- 
nent, as follows: 


“The county judge shall be allowed the following miscel- 
aneous fees: ** *;for issuing marriage license, administering 
oath therein, and recording certificate, two dollars; for marri- 
age ceremony, three dollars;* * * In addition to the fees pro- 
vided in sections 33-123 to 33-125, the county judge shall be 
entitled to the following fees: * * * for executing certificate 
and affixing the seal, twenty-five cents; * * * and in any oth- 
er matter, in which there is not a fee specifically provided for 
herein, the fees of the clerk of the district court, as authorized 
by law for similar services, shall be collected.” 


Section 33-106, R. S. Supp. 1951, providing fees for the Clerk of 
the District Court, includes the following: 


“* * * » taking affidavit, * * *, twenty-five cents; * * *” 


(1) It will be noted that the portion of the above statute relating 
to the marriage license lists two other procedures incident thereto, 
i. e., administering the oath and recording the certificate. For these 
three services the county judge is to receive two dollars. Nothing 
is said concerning an affidavit of consent or the seal attached there- 
to, and the familiar rule in this respect requires that inclusion by 
specific mention excludes what it not mentioned. Armstrong v. Pat- 


—400— 


terson, 149 N. W. 408, 97 Neb. 229; Van Sweden v. Van Sweden, 250 
Mich. 238, 230 N. W. 191. 


We are also influenced in this decision by the general practice 
in most of the county courts, which is to charge separately for the 
seal on an affidavit of consent. Long-continued practical construc- 
tion of a statute by the officers charged by law with its enforcement 
is entitled to considerable weight in interpreting that law. In re 
Laub, 177 N. W. 749, 104 Neb. 402. 


The matter of consent is generally an unnecessary prerequisite 
to marriage. The processes discussed above (license, oath and cer- 
tificate) are all necessary prerequisites. The Legislature doubt- 
less intended that these processes, containing this essential difference, 
be differentiated, also, in the fee schedule. 


(2) Unlike the affidavit of consent, the marriage certificate is 
essential to every marriage. Also, where the processes of issuing 
a license, giving an oath, and recording a certificate are specific, 
the process of administering the marriage ceremony is quite gener- 
al. Performing the marriage ceremony, then, is a relatively broad 
duty which would include, for the three dollar fee, everything inci- 
dental to the culmination of the ceremony. Very incidental to the 
culmination of the marriage ceremony, of course, would be the pres- 
entation of the sealed marriage certificate. 


The matter of long-continued practical construction would here 
again be, and is, an influence in determing the scope of the langu- 
age “marriage ceremony.” As far as we know county courts gen- 
erally consider the seal on the marriage certificate included within 
the three dollar fee. 


We are thus constrained to advise that the legislature in using 
the word “marriage ceremony” intended it to include the affixing 
of the official seal on the marriage certificate and thus there can 
be no extra charge for this function. 


January 29, 1952 
TAXATION 
Valuation of Property for Tax Purposes 
REQUESTED BY: Ernest M. Johnson, County Attorney, Dawes 
County, Chadron, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTIONS: (1) Should the appraisers of a decedent’s es- 
tate, operating under the provisions of Sec. 30- 
403, R. R. S. 1943, deduct the debts against the 
estate in making their appraisal? 
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(2) What is the probate fee of the County Judge 
if (a) the estate has a gross value of $30,000, 
and a mortgage indebtedness of $6,000; (b) the 
estate has a gross value of $30,000, a tax indebt- 
edness of $3,000, and a mortgage indebtedness 
of $3,000; (c) the estate has a gross value of 
$30,000, a mortgage indebtedness of $2,000, a 
tax indebtedness of $2,000, and general debts 
amounting to $2,000? } 


(3) Should the appraiser of a decedent’s estate, 
operating under the provisions of Sec. 77-2020, 
R. R. S. 1943, deduct the debts against the estate 
in making his appraisal? 


CONCLUSIONS: (1) No. 


(2) (a) $40.00 
(b) $40.00 
(c) $50.00 


(3) No. 


(1) Chapter 30, R. R. S. 1943, is entitled Decedent’s Estates, and 
contains the statutory guides to the proper administration of these 
estates. Sec. 30-402, R. R. S. 1943, requires that the personal effects 
and real estate of the deceased be appraised by two or more disin- 
terested persons of the county, appointed by the county court. Sec. 
30-403, R. R. S. 1943, says as follows: 


“The appraisers shall set down opposite to each item in such 
inventory, distinctly, in figures, the values thereof, in money, 
and deliver the same, certified by them, together with their ap- 
pointment, to the executor or administrator.” 


The language of the statute is not exactly clear, insofar as the 
scope attributed to the word “value” is nowhere specifically set out, 
and the word itself leaves room for more than one interpretation. 
Did the Legislature intend that these appraisers, whose only quali- 
fication is that they be “disinterested persons of the county” (Sec. 
30-402, R. R. S. 1943), deduct any indebtedness in assessing the 
“value” of the property? We think not. 


Since an ambiguity exists it is necessary to examine the rules 
of statutory interpretation to determine the intent of the Legisla- 
ture. State ex rel. Nebraska Beer Wholesalers Ass’n. v. Young, 44 
N. W. 2d 806, 153 Neb. 395. 


Our courts have held that long-continued practical construction 
of a statute by the officers charged by law with its enforcement is 
entitled to considerable weight in interpreting that law. In re 
Laub, 177 N. W. 749, 104 Neb. 402. Nebraska county courts most gen- 
erally, if not entirely, instruct their appraisers to appraise the pro- 
perty without consideration for any possible indebtedness. This 
would seem the reasonable method as the statutes otherwise pro- 
vide for determination and payment of existing debts (Sec. 30-405 
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R. R. S 1943), and also, it seems unlikely that the legislature would 
place the matter of determining what liens and debts exist against 
certain property in the hands of laymen, whose sole qualification is 
that they be disinterested and a resident of the county. The Ne- 
braska court has declared that consequences resulting from construing 
provisions of a statute should be considered in determing the Leg- 
islature’s intention. Howard v. Jensen, 219 N. W. 811, 117 Neb. 102. 


(2) Sec. 33-125, R. S. Supp. 1951, sets out the fees allowable to 
the county judge in matters of probate. The statute allows a fifty 
dollar fee where the value exceeds twenty-five thousand dollars and 
is not more than fifty thousand dollars, and a forty dollar fee where 
the value exceeds ten thousand and is not more than twenty-five 
thousand dollars. Basis for these fees is provided in the following 
statutory language: 


“The above fees shall be based on the gross value of the es- 
tate, including both real and personal property. The ‘gross 
value’ shall mean the actual value of the estate less liens, and 
shall be determined as of the time of the death.” (33-125, Supra) 


The above language is clear and thus we are governed by what 
it literally means. Applying it to your separate problems we arrive 
at the following conclusions: 


(a) If the estate has a value of $30,000 and a mortgage against 
it in the sum of $6,000, the gross value of the estate for the purposes 
of determining the county court’s fee is $24,000 and the county court 
is thus entitled to $40. Clearly a mortgage is a lien and following 
the direction of the statute the amount of the mortgage must be de- 
aang from the actual value in determining the basis for the 
court fee. 


(b) If the estate has a value of $30,000, a mortgage against it in 
the sum of $3,000, and a tax indebtedness against it in the sum of 
$3,000, the gross value of the estate for purposes of determining the 
county court’s fee is $24,000, and the county court‘s fee, again, is $40. 
A personal property tax becomes a lien immediately after Novem- 
ber 1, the date it becomes due and payable (77-205, R. R. S. 1943), 
and a real estate tax becomes a lien immediately after January 1, 
the date it becomes due and payable (77-203, R. R. S. 1943). Thus 
once again we deduct $6,000 from the actual estate value to deter- 
mine the basis for the court fee. 


(c) If the estate has a value of $30,000, a mortgage against it in 
the sum of $2,000, a tax indebtedness against it in the sum of $2,000, 
and a general indebtedness of $2,000, the gross value of the estate for 
purposes of determining the county court’s fee is $26,000, and the 
county court’s fee is $50. The mortgage and taxes together constitute 
a $4,000 lien against the property. General debts, however, do not 
become a lien until a judgment is secured and entered on the judg- 
ment record. Pontiac Improvement Co. v. Leisy, 144 Neb. 705, 14 N. 
W. 2d 384. Here, then, we deduct only $4,000 from the actual estate 
value to determine our basis for the county court fee. 


(3) Sec. 77-2020, R. R. S. 1943, says as follows: 
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“Tt shall be the duty of an appraiser appointed under Sec- 
tion 77-2019 forthwith to give such notice by mail to all per- 
sons and to such persons as the county judge may by order di- 
rect, of the time and place he will appraise such property at the 
fair market value of the same, and for that purpose the appraiser 
is authorized by leave of the county judge to use subpoenas 
and to compel the attendance of witnesses before him, and to 
take the evidence of such witnesses under oath concerning such 
property, and the value thereof. He shall make a report there- 
of and of such value in writing to the county judge with the de- 
positions of the witnesses and such other facts relating thereto 
as the county judge may by order require, to be filed with the 
records of the county court.” 


The answer to your question turns on an interpretation of the 
language, “fair market value.” Does it mean the value of the prop- 
erty before or after deduction of debts?” 


It is generally said that in determining the assessment value of 
property, as at “market value,” it is the price at which a willing own- 
er would sell and a willing purchaser would buy. People v. Gold- 
fogle, 192 N. Y. S. 210, 118 Misc. 8. In Russell v. Horn, Brannen and 
Forsyth Mfg. Co., 59 N. W. 901, 41 Neb. 567, the Nebraska Court de- 
termined that the market value of any article at a particular place 
is the price at which the same is obtainable there. 


The above definitions do not answer our question, though it 
would seem likely that the willing purchaser in determining the 
oe would pay would want the mortgage indebtedness, etc. de- 
ducted. 


Sec. 77-2004 and Sec. 77-2005, R. R. S. 1943, indicate that the 
inheritance tax falls only on the “beneficial interest’ received by 
the relative, and Sec. 77-2016, R. R. S. 1943, provides a method of 
refunding some of the tax paid when subsequent debts are uncov- 
ered. These statutes make plain what we would reasonably assume 
—that inheritance tax is based on the value of the estate minus 
debts. Somewhere, then, the Legislature intended that the net es- 
tate be determined. Three statutes furnish possible machinery for 
this determination: Sec. 77-2020, quoted above, provides that the 
appraisers “appraise the property at the fair market value.” Sec. 
77-2021, R. R. S. 1943, allows the county judge to “appraise the pro- 
perty at the fair market value.” Sec. 77-2022, R. R. S. 1943, di- 
rects the county judge, from the appraisal made by himself or the 
appraisers, to “fix the then cast value of all estates, annuities and 
life estates for terms of years growing out of said estates, and the 
tax to which the same is liable.” 


Sec. 77-2020 and Sec. 77-2022, R. R. S. 1943, were enacted to- 
gether in 1901 (Laws 1901, p. 418), and have never been materially 
changed. The Legislature intended that they be read and con- 
strued together, and they were particular to use a different criterion 
for the appraisement and the tax—appraised at its fair market val- 
ue, taxed at its cash value. We are mindful that ordinarily these 
two terms, market value and cash value, are treated synonymous- 
ly. Crocker v. Scott, 87 P. 102, 149 Cal. 575. See also: 26 Words and 
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Phrases 578. If, however, in this instance, cash value and market 
value meant the same thing the County Judge wouldn’t have to 
“determine the cash value” (77-2022) as it would already have 
been determined by the appraisers. Construing a statute it will 
not be presumed that the Legislature intended any provision of an 
act to be without meaning. Ford v. State, 112 N. W. 606, 79 Neb. 309. 


A close reading of these statutes in context with all the laws 
relative to inheritance tax constrain us to conclude that the Legis- 
lature had two separate things in mind when they used market value 
in one statute and cash value in the other, namely, that market 
value was the value of the property without consideration of indebt- 
edness and cash value was the value of property minus indebted- 
ness. Thus the Legislature intended that the County Judge, from 
the appraisers report of the market value and from his own informa- 
tion and research concerning the estate’s indebtedness, determine 
and fix the net estate. This would certainly seem the reasonable 
procedure inasmuch as an appraiser, who needs only to be a “com- 
petent person” (77-2019), is not generally qualified to determine the 
various debts running against an estate. Howard v. Jensen, supra. 
We are also persuaded to this conclusion by the general practice in 
most counties. In re Laub, supra. 


To determine the net estate, the County Judge should deduct 
mortgage indebtedness, tax indebtedness, general indebtedness, ex- 
penses of last illness, funeral expenses, costs of administration, home- 
stead exemption, if any, fees and allowances to Executor and Ad- 
ministrator, and attorney’s fees. 


January 29, 1952 
DRAINAGE DISTRICT 
Excess Funds After Dissolution 


REQUESTED BY: Raymond B. Morrissey, County Attorney, Tecum- 
seh, Johnson County, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: What should be done with excess funds after dis- 
solution of the drainage district? 


CONCLUSION: Their disposition is governed by the discretion of 
: the county board. 


Sections 31-301 to 31-375 and sections 31-401 to 31-451, R. S. 
1948, provide for the organization and operation of drainage districts. 
Under these statutes, evidently, some people in your county organ- 
ized a drainage district and constructed'a drainage ditch. The drain- 
age district (District No. 1) was terminated by the Imitations of its 
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charter, leaving $500 in the local bank. This sum remains today, 
some thirty-five years later, and you inquire as to the proper disposi- 
tion of it. We advise that its disposition should be governed entirely 
by the wishes of the county board. 


Section 31-436, supra, furnishes a method for dissolving dis- 
tricts organized by a vote of the landowners, and section 31-375, 
supra, furnishes a method of dissolving a district organized by pro- 
ceedings in the District Court. Neither statute provides for the 
disposition of the assets after dissolution of the district. Nowhere 
else in the statute books is there any law which specifically pro- 
vides for the disposition of such excess funds. 


Houck v. Little River Drainage District, 239 U. S. 254, 60 L. 
Ed. 266, dispels any thought that the heirs (original landowning con- 
tributors being deceased) are entitled to a proportionate recovery 
of the $500. Those specially assessed have been properly benefited 
and cannot now be seen to seek recovery of their assessments. 


Section 31-132, R. S. 1943, says, in part: 


“* * * Upon the dissolution of any drainage district, the 
right-of-way interests of such drainage district shall pass to 
and become the property of the county where located; Pro- 
vided, the county board in the repair, removal of obstructions 
or cleaning of any ditch may, when it deems it advisable, and 
funds will permit, do such incidental widening and deepening 
of any such ditch in such repair or cleaning as it may then find 
necessary.” 


The courts have uniformly held that an express statutory grant 
of a right, power or privilege carries with it by implication, in the 
absence of a limitation, all the means that are usually employed and 
that are necessary and proper to the exercise or enjoyment of the 
right, power or privilege granted. 50 A. J. 450. Necessary to the 
right and privilege of constructing and utilizing drainage ditches is 
the disposition of excess funds created through dissolution of such 
a drainage ditch district. 


Under the provisions of the above statute, the $500 could un- 
doubtedly be used to widen, deepen, repair or clean those ditches 
still existing in the area which formerly constituted drainage dis- 
trict No. 1. We feel, also, that the above statute, read in context 
with the surrounding statutes, illustrates the legislative desire that 
the administration of dissolved drainage. diches be left mostly with 
the county board, and we would advise that this matter be left in 
their hands. 
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January 30, 1952 
ELECTIONS 
In Cities and Villages as Affecting Outside Beer Licenses 
REQUESTED BY: Nebraska Liquor Control Commission 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer G. Hamilton, Assistant Attorney General. 


QUESTION: Are licensees outside the corporate limits of cities 
and villages obliged to close during the time of 
a muncipal election in the nearest incorporated 
city or village by which their hours of opening 
and closing are determined? 


CONCLUSION: No. 


You have requested an opinion as to whether or not licensees out- 
side the corporate limits of cities or villages should close during elec- 
tions in the nearest incorporated city or village by which their hours 
of opening and closing are determined. 


Section 53-179, Revised Statutes of Nebraska for 1943, provides 
as follows: 


“No person shall sell at retail any alcoholic liquor on the 
day of any national, state, county or municipal election, includ- 
ing primary elections, during the hours the polls are open, with- 
in the political area in which such election is being held. No 
alcoholic liquors, including beer, shall be sold at retail on the 
first day of the week, commonly called Sunday between the hours 
of one o’clock a. m. Sunday and six o’clock a. m. Sunday. No 
alcoholic liquors, except beer, shall be sold at retail on the first 
day of the week, commonly called Sunday, between the hours 
of six o’colck a. m. Sunday and twelve o’clock midnight Sun- 

‘ day. The permissible hours for the sale of beer at retail on Sun- 
day, if allowed, within the corporate limits of cities and villages, 
shall be governed by ordinance of the local governing body; 
and outside the corporate limits of cities and villages shall be 
determined by rule or order of the commission. No alcoholic 
liquors including beer, shall be sold at retail within the cor- 
porate limits of cities and villages on secular days between one 
o’clock a. m. and sixio’clock a. m.; Provided, that the local gov- 
erning body of any city or village may require closing prior 
to one o’clock a. m. by ordinance.” 


Section 53-127, Revised Statutes of Nebraska for 1943, provides 
that the Commission has authority to issue, renew and reject or re- 
voke licenses in the county located outside of an incorporated city 
or village. 


In the case of Griffin v. Gass, 133 Nebraska 56, our court held 
that the Nebraska Liquor Control Commission is empowered under 
the Liquor Control Act to determine the permissible hours for the 
sale of beer other than Sunday outside the corporate limits of cities 
and villages. 
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By reason of the authority given to the Liquor Control Commis- 
sion by the above statutes and the interpretation thereof by our Su- 
preme Court, the Commission formulated Rule 13, which provides 
as follows: 


“All places licensed for the sale of beer outside the corpor- 
ate limits of cities or villages ‘shall observe the same opening 
and closing hour for the sale of beer as provided by ordinances 
in the nearest incorporated city or village, the distance to be 
measured by ‘the nearest public-traveled road or highway. Pro- 
vided, however, that in no event shall any such licensed premi- 
ses outside of an incorporated city or village remain open for 
the sale of beer between the hours of one o’clock a. m. and six 
o’clock a. m.” 


It is clear from the reading of Section 53-179 that all eligible 
voters in a particular political subdivision should not have access 
to alcoholic liquors during the time the polls are open unless they 
desire to purchase such alcoholic liquors outside the particular 
political subdivision affected by an election. 


It is also apparent that the regular closing time of a licensed 
place outside of an incorporated city or village is to be determined 
by the opening and closing time in the nearest incorporated city or 
village as provided by ordinance. 


The prohibition against selling intoxicating liquors within a cer- 
tain political subdivision during the time of an election therein is 
a specific Act of the Legislature which was a part of the original 
Act, and it is our opinion that this provision can neither be limited 
or extended by written rule of the Nebraska Liquor Control Com- 
mission. The Legislature did not intend to restrict sales on elec- 
tion day in any political subdivision except where an election is 
being held. 


It is our opinion that Rule 13 should not be interpreted to en- 
large the provisions of 53-179. Revised Statutes of Nebraska for 
1943, in this respect, and that it applies only to regular opening and 
closing hours of an outside licensee, for the reason that the people 
living outside the political area where such an election is being held 
are not affected by the election and should not be affected by any 
laws governing the conduct of such:an election. 


This opinion is limited to those situations in which a municipal 


or other local election is being held and of course would not apply 
to county or state elections. 


January 31, 1952 
PUBLIC ROADS 
Notice and Hearing to Vacate 


REQUESTED BY: John W. Newman, County Attorney, Hamilton 
County, Aurora, Nebraska. 
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OPINION BY: Clarence S. Beck, Attorney General: 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: In order to properly vacate a road is it neces- 
sary to have legal notice and a hearing? 


CONCLUSION: Yes. 


Sec. 39-105, R. S. 1943, sets out the initial requirements for va- 
cating a public road, and Sec. 39-102, R. S. Supp. 1951, sets out 
some additional requirements. These statutory requirements have been 
complied with in your instance and you inquire whether it is now 
necessary to have legal notice and a hearing in order to properly va- 
cate the road. We advise that it is. 


Sec. 39-107, R. S. 1943, provides that when the initial require- 
ments have been met, the county surveyor is asked “to view and re- 
port upon the expediency of the proposed road, alteration or vaca- 
tion.” Sec. 39-124, R. S. 1943, says as follows: 


“If the report of the county surveyor is in favor of estab- 
lishing or altering the road, the county clerk must appoint a 
day not less than thirty nor more than forty days on or before 
which day all objections to the establishment or alteration of 
the road and all claims for damages by reason thereof, must be 
filed with the county clerk.” 


It will be noted that though Sec. 39-107, supra, requires the 
surveyor to report upon the expediency of the proposed road vaca- 
tion, Sec. 39-124, supra, is confined to the establishment and alter- 
ation of the road. The succeeding statute, however, (Sec. 39-125, 
R. S. 1943), makes clear the intent of the Legislature. It says as 
follows: 


“Within twenty days after the day is fixed by the clerk as 
provided in section 39-124, a notice shall be served on each own- 
er or occupier of land lying in the proposed highway or abut- 
ting thereon, as shown by the numerical indexes in the register’s 
office, who reside in the county, in the manner provided for the 
service of original notices in actions at law. Such notice shall 
also be published for four weeks in some newspaper published 
in the county if there is one, or if there is no newspaper pub- 
lished in the county, then such notice shall be posted in at 
least three public places along the line of the proposed road. 
This notice may be in the following form: 


To whom it may concern: 


The county surveyor, authorized to locate, vacate or alter 
(as the case may be), a road commencing at... in; 
county, running thence (describing in general terms all “points 
as in the county surveyor ’s report), and terminating at __ 
has reported in favor of the establishment (vacation or altera- 
tion) thereof, and all objections thereto or claims for damages 
must be filed in the apenas clerk’s office on or before noon of the 
eae day of - _. A. D.-.., or such road will be 
established (vacated | or altered) without reference thereto. A. B., 
County Clerk.” 
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Sec. 39-124 and Sec. 39-125, are dependent on each other in 
that the former furnishes the methods and prerequisites for ap- 
pointing a date to hear objections and the latter furnishes the meth- 
ods and requirements of notifying all interested parties. Since the 
former omits any mention of a surveyor’s report on the desirabil- 
ity of vacating the road and the latter specifically includes vacation 
of the road in their notice form, the statutes would seem to be in 
conflict. The two laws were enacted together and have remained, 
as far as this problem is concerned, identically the same since their 
enactment (1879). Our court has held that in accordance with the 
principle that the last expression of legislative will is the law, in 
case of conflicting provisions in the same statute, or in different stat- 
utes, last in point of time or order of arrangement prevails. Chilen 
v. Commercial Casualty Ins. Co. 283 N. W 366, 135 Neb. 619. Sec. 
39-125 being last in order of arrangement, notice and hearing are 
thus necessary in matters of road vacation. 


A close reading of the whole act (Art. 1, Chapter 39) reveals 
that the Legislature, though careless sometimes in their language, 
intended that all three road procedures—establishment, alteration, 
and vacation—be preceded by a notice and hearing. 


February 1, 1952 
PROBATION OFFICERS 


Probation Officers in Counties having Population of Sixty 
Thousand to Twenty Thousand Inhabitants 


REQUESTED BY: Donald H. Weaver, Hall County Attorney, Grand 
Island, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 


QUESTION: Whether the appointment of a probation officer 
is mandatory in counties having a population 
of less than sixty thousand and more than 
twenty thousand inhabitants? 


CONCLUSION: No. 
Section 29-2213, R. S. Supp. 1951 provides as follows: 


“In counties having a population of less than sixty thou- 
sand and over twenty thousand inhabitants, the chief adult 
probation officer shall have general supervision of the work of 
all probation officers in his county, and he shall serve in all 
courts of record of the county at the request of the judges 
holding such courts. He shall also perform the duties of pro- 
bation officer for the juvenile court as prescribed by law. In 
counties having a population of less than sixty thousand and 
more than twenty thousand inhabitants, the chief probation 
officers shall receive as compensation for their services such 
amount as the county commissioners shall determine.” 


=| 


At first glance it might appear that by reason of the underlined 
language the legislature, for counties of the prescribed class, had 
erased the distinction between a probation officer whose duties are 
those set forth in the pertinent sections of Article 22 of Chapter 29 
and a probation officer whose duties are those set forth in the perti- 
nent sections of Article 2 of Chapter 43 of the Reviesd Statutes of 
Nebraska 1943, as amended. But such is not necessarily the case. 


The probation officer identified in section 43-207, R. S. Supp. 
1951 is one whose duties are set forth therein, the duties relating 
wholly to juveniles. The probation officer identified in section 29- 
2209, R. S. 1943 is one whose duties are set forth in section 29-2215, 
R. S. 1943, the duties relating to persons who, upon conviction of 
crime of a kind not excepted by section 29-2217, R. S. 1943, either 
are about to be sentenced or placed on probation or are probationers. 


Section 43-207, R.S. Supp. 1951 derives S.F. No. 6, Laws of Ne- 
braska 1905 c. 59 p. 305, and thus must be read with sections 43-202, 
43-204, R. S. 1943. The juvenile court referred to in section 43-207 is 
the juvenile court referred to in section 43-204. Only in counties hav- 
ing a population of more than sixty thousand inhabitants is it re- 
quired that probation officers for juvenile purposes shall be ap- 
pointed. 


We do not say that a district judge sitting in a county having a 
population of.less than fifty thousand inhabitants does not have 
power to appoint a juvenile probation officer to serve in a particular 
case or cases “during the pleasure of the court”, but we do say that 
such person can receive no compensation for his services since sec- 
tion 43-207 expressly recites that no compensation shall be received 
from the county treasurer, “except as may be provided by law’. No 
statute authorizes payment of compensation to such a probation of- 
ficer unless he is in fact the probation officer who has been appoint- 
ed by the county judge under the power of appointment conferred 
by section 29-2213. Whether the county judge in such a county exer- 
cises this power to appoint a probation officer is a matter of discre- 
tion as plainly appears from the language of section 29-2209, R. S. 
1943. 


In short, section 29-2209 grants a discretionary power to appoint 
a probation officer whose duties are those prescribed in section 29- 
2215 et seq.; section 29-2210 identifies the judicial officer or officers 
who shall exercise the power of appointment granted by section 
29-2209; section 29-2213 provides, in effect, that the probation officer 
so appointed by a county judge in counties having a population of 
less than sixty thousand and more than twenty thousand inhabitants 
shall be the juvenile probation officer, as well; and the latter section 
also provides that the county board shall fix the ‘compensation of 
such probation officer in such amount as the county commissioners 
(and supervisors) shall. determine. 


We think it clear that the legislature by this arrangement did 
not contemplate or intend that any mandatory obligation to appoint 
a probation officer shold rest upon the county judge in a county 
having a population of less that sixty thousand inhabitants. 
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February 4, 1952 


COUNTY MAIL ROUTE ROADS 


Elections—Special Tax for Graveling Rural and 


REQUESTED BY: 


OPINION BY: 


QUESTIONS: 


CONCLUSIONS: 


Star Mail Routes—Procedure. 


Wendell Miller, County Attorney, Falls City, Ne- 
braska. 


Clarence S Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


1. Must the notice of election on a proposition 
to assess a one mill levy in excess of the consti- 
tutional limit for the graveling of rural and star 
mail routes contain a statement that the levy 
exceeds the constitutional limitation? 


2. Is it necessary that a petition be circularized 
to obtain not less that ten per cent of the legal 
voters of the county, as provided in Sec. 39-1002 
R. S. Supp., 1951? 


3. Can the provisions of Sec. 23-[25, R. S. Supp. 
1951, and 39-1002, R. S. Supp, 1951, relating to 
assessment of taxes for road purposes, be recon- 
ciled or do they conflict? 


4. Would it be legally possible to combine a 
special election with a primary election and have 
the proposition for an additional tax levy voted 
upon at the time of the primary election? 


1. Yes. 


2. No. The county board may submit such 
proposition to the voters on its own motion but is 
required to do so if a sufficient petition is filed 
requesting it. 


3. We find no conflict between Section 23-125 
and 39-1002 R. S. Supp., 1951. 


4. Yes, by setting the special election for the 
same date as the primary election. 


We shall consider your several questions in the order above stat- 


ed.. 


1. You first inquire if the notice of an election to assess a one 
mill levy in excess of the constitutional limit, for the graveling of 
rural and star mail routes, must contain a statement that such a 
levy is in excess of the constitutional limitation. 


It is our opinion that the notice must contain such statement if, 
as a matter of fact, the levy will exceed the five-mill limit fixed by 


a) 


the constitution. Such, in effect, is the holding of our Supreme Court 
in the case of C. B. & Q. R. R. Co. v. County of Gosper, 153 Neb. 
805. 46 N. W. 2nd. 147. In that case our court quoted with approval 
the following language from the opinion of the Supreme Court of 
Illinois in the case of People ex rel. Hileman v. Missouri P. R. R. Co. 
319 III. 433, 150 N.E. 288: 


“Before such excess tax may be legally levied there must 
not only be a favorable vote of the people of the county 
authorizing the levy of the additional tax for the purpose of 
building the jail, but there must also be a favorable vote of the 
people of the county on the proposition to levy the tax in excess 
of the constitutional limit.” 


The notice of the election, therefore, and the proposition as 
placed on the ballot, should clearly state that the proposed levy is in 
excess of the constitutional limit. 


2. You inquired if Section 39-1002, R. S. Supp., 1943, requires 
that a petition be circularized to obtain not less than ten per cent 
of the legal voters of the county before such a proposition can 
be submitted to the voters at an election. 


We do not so construe the language of Section 39-1002. In an 
opinion written to Mr. Philip H. Robinson, County Attorney of Cedar 
County under date of January 14, 1948, and which is found on page 
392 of the Report of the Attorney General for 1947-1948, we express- 
ed the view that under Sec. 34-1002, the county board, upon its own 
motion, may submit this proposition to a vote of the people without 
a petition of the voters. It is our opinion that the county board may 
submit such proposiion on its own motion, but if a petition request- 
ing that such proposition be submitted to the voters is signed by 
ten per cent of the voters at the last general election and is filed 
with the board the county board must then submit such proposition 
to a vote of the people. 


3. You state that Section 23-125 R.S. Supp. 1951, provides the 
procedure for the assessment of taxes by the county board in excess 
of the constitutional limit but does not suggest that a petition of 
voters need be filed with the board as a preliminary step, as provid- 
ed in Section 39-1002, R. S. Supp., 1951. You inquire if Sections 23- 
125 and 39-1002 can be reconciled. 


We find no conflict between these two sections of the statute. 
Section 39-1002 permits the county board to submit such a proposi- 
tion to the voters on its own motion, without a petition of ten per 
cent of the voters, just as is provided in Section 23-125. The only 
additional feature provided by Section 39-1002 is that if such petition 
signed by at least ten per cent of the voters is filed with the county 
board, the board is then required to submit this proposition to a vote 
of the people. This requirement applies only to propositions for im- 
proving roads under the provisions of Article 10 of Chapter 39 R.S. 
1943, and supplements thereto, and prevails over the provisions of 
Section 23-125, which is a general statute, in the particular cases 
where propositions are submitted to the voters under Section 39-1002. 


4. You further inquire if this proposition may legally be sub- 
mitted to the voters at the same time that a primary election is held. 
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Section 39-1002 R.S. Supp. says that the county board “shall 
submit to the people of said county to be voted upon at a general 
or special election called by the county board for that purpose,” etc. 
the proposition to vote such special assessment. 


In an opinion written to Mr. Elmer F. Witte, County Attorney of 
Pawnee County, under date of March 29, 1946, this office stated that 
a proposition for the issuance of bonds by a county might be sub- 
mitted to the voters at a primary election. This opinion is found on 
pages 106-107, Report of the Attorney General, 1945-1946. 


We can see no reason why the county board may not designate 
the date of a special election as being on the date that the primary 
elecion is held, thereby reducing the expense of having elections on 
different days. This practice appears to have been fairly general for 
many years past in this state. See Bryan v. City of Lincoln, 50 
Nebr. 620, 70 N. W. 252. 


February 7, 1952 
UNIVERSITY OF NEBRASKA 
Board of Regents—Change in Retirement Plan. 


REQUESTED BY: The Board of Regents of the University of Ne- 
braska, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Assistant Attorney General. 


QUESTIONS: 1. Under the provisions of Section 85-106, R.R.S. 
1943, is the Board of Regents of the University of 
Nebraska justified in permitting a professor to 
elect to receive his retirement benefits in the 
form of a survivorship annuity, with the neces- 
sary actuarial reduction in annual benefits, in- 
stead of in the form of a single life annuity? 


2. Would such an election constitute an abridg- 
ment of accrued or accruing benefit rights if the 
professor or employee voluntarily signed a docu- 
ment requesting the manner and form in which 
he desired to receive such retirement benefits? 


3. Can it be said that the broadened words in 
the statute as passed by the Legislature give the 
Board of Regents an implied power to use the 
plan allowing for a choice, if such plan does not 
increase the overall cost to the State? 


CONCLUSIONS: 1. Yes. 
2. No. 


3. Yes. The Board of Regents may make reason- 
able changes in the existing retirement plan, so 
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long as such changes do not conflict with the 
standards set up by the Legislature in Section 
85-106, and the cost to the state is not increased, 
as therein provided. 


Article VII, Section 10, of the Constitution of the State of Ne- 
braska provides that: 


“The general government of the University of Nebraska 
shall, under the direction of the Legislature, be vested in a board 
of six regents to be styled The Board of Regents of the Univer- 
sity of Nebraska, * * *. Their duties and powers shall be pre- 
scribed by law; * * *.” 


Pursuant to that constitutional mandate, the Nebraska Legis- 
lature has conferred a number of duties and powers upon the Board 
of Regents, the majority of which appear in Section 85-106, R.R.S. 
1943. That section provides in part: 


“The Board of Regents shall have power (1) to enact laws 
for the government of the university; (2) to elect a chancellor, 
deans, professors, *** and employees generally of the uni- 
versity; (3) to prescribe the duties of such persons; (4) to fix 
their compensation; (5) to establish a contributory plan of re- 
tirement benefits ***; and provided further, the retirement 
benefits accrued or to accrue to any member of the university 
staff or to any other employee of the university under the re- 
lirement plan now in force shall not be abridged, and as now 
provided in said plan (a) the minimum retirement age shall be 
not less than sixty-five years, except in case of physical or 
mental disability, (b) the maximum retirement allowance to be 
paid from state funds shall not exceed the amount of a single 
life annuity which can be purchased at net rates, with due re- 
gard to sex and attained age of the person retiring, with eight 
per cent of the university salary or wage payments, not includ- 
ing extra earnings, such as earnings from services in the sum- 
mer school or in the University Extension Division, and earnings 
after attainment of retirement age, accumulated, at three per 
cent compound interest from the date of their respective pay- 
ments to the date of retirement, computed on the 1937 standard 
annuity table, with three per cent interest, and (c) the annual 
benefit payments to any one person shall not exceed twenty- 
four hundred dollars in any year from state funds; * * *.” 


The proviso in the above quotation was added by the 1949 
Legislature and it constituted a recognition and ratification of the 
retirement plan then existing at the University. The retirement 
plan referred to appears in Section 12 of Chapter VII. By-laws 
and Rules of the Board of Regents, as revised and adopted on 
November 25, 1944. The plan contains the provisions covered by 
subsections (a), (b), and (c) of Section 85-106, quoted above, and 
also contains numerous additional provisions which were not spe- 
cifically covered by the 1949 legislative approval of the plan. One 
of the additional provisions contained in the plan was that, “the 
retirement plan outlined above is subject to change by the Board 
of Regents at any time in the future.” 
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The rule is that the Board of Regents act by virtue of the 
authority delegated to them by the legislature, and that as a public 
corporation they can exercise only such powers as are expressly 
given to them, or which may be necessary to carry into effect 
those powers specially given. (Regents v. McConnell, 5 Neb. 423). 
It therefore becomes necessary to examine the provisions of Section 
85-106 to determine the extent of the powers given to the Board 
with reference to retirement plans. That determination of course 
rests upon a consideration of the legislative intention. 


Section 85-106 was enacted in its present form in 1949, and 
the title of the amendatory act at that time specified that it was, 
“AN ACT to amend Section 85-106, * * *, relating to the Univer- 
sity of Nebraska; * * * to provide that such board (of Regents) 
may establish and administer a retirement system for the faculty 
staff and other employees of such university as prescribed; to pro- 
vide that any retirement benefits now in effect and operation shall 
not be abridged, except as prescribed; * * *.” 


In view of the expressed legislative intention that the Board 
shall have the power to establish and administer a retirement sys- 
tem, and in view of their specific approval of the retirement plan 
then in effect, which necessarily included approval of that part 
of the plan which provided that the retirement plan was subject 
to change at any time in the future, it is our opinion that the 
Board of Regents does in fact have the power to make reasonable 
changes in the existing retirement plan, so long as those changes 
do not conflict with the four standards set up by the legislature 
in Section 85-106; that is, (1) the retirement benefits then provided 
for may not be abridged by the Board; (2) retirement age may not 
be fixed at less than 65 years, except in case of disability; (3) the 
maximum to be paid from state funds in the case of any employee 
may not exceed the cost of a single life annuity; and, (4) annual 
payments to any person from state funds may not exceed $2400. 


If the Board of Regents should determine that it was in the 
best interests of the University from the standpoint of inducing 
professors and others to accept employment with that institution, 
or for other reasons of proper administration, we can conceive of 
no reason why the by-laws could not be changed to permit staff 
members a choice as to the manner in which retirement benefits 
are to be paid them. Our Court has said that, “it is not the policy 
of the law to prevent a public administrative body from properly 
exercising its discretion in administering the affairs committed to 
its charge for the best interests of the municipality that it repre- 
sents,” and that, “in the absence of controlling legislative or judicial 
direction, when acting within the limits of the general powers which 
it possesses, a public administrative body has the power to deter- 
mine questions of public policy that concern primarily its munici- 
pality.” (Best v. Omaha, 138 Neb. 325, 293 N. W. 116.) Therefore, 
we conclude that it would be proper to provide that as to indi- 
viduals retiring after adoption of the amended by-law, benefits 
would be payable either as a single life annuity or as a joint and 
survivor annuity, at the option of the employee. Such option would 
necessarily have to be exercised by the employee prior to his 
retirement. 
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The adoption of an optional plan for the payment of retirement 
benefits could in no way be considered an abridgment of such 
benefits so long as the employee retained the right, up to the time 
of his retirement, to receive his benefits in the form of a single 
life annuity as provided in the plan which was in force at the time 
of its approval by the Legislature. 


February 11, 1952 
MUNICIPALITIES 


Jurisdiction of Municipal Court to Amend 
or Change Judgment. 


REQUESTED BY: Hon. Lester M. Palmer, Judge, Municipal Court, 
Omaha, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General. 


QUESTION: In the absence of any ordinance upon the subject, 
what authority does a Municipal Judge have to 
alter or change a fine or jail sentence before 
payment of the fine or signing of the mittimus? 


CONCLUSION: If there is no ordinance upon the subject the juris- 
diction of the court is ended when the judgment 
is in process of execution. The judgment has gone 
into effect and is final when the fine is paid in 
whole or in part or, in the case of a jail sentence, 
when the defendant begins serving a sentence or 
is in custody of an appropriate officer for that 
purpose, with or without a mittimus. 


This opinion is prepared upon the basis stated in your request 
that “We have no ordinance on this subject.” 


As a court of record your municipal court is governed by and ° 
subject to the ordinary powers and duties fixed by statute for police 
judges and magistrates. R. S. Nebraska 1943, Sections 26-101, 26-118. 


Some of the statutes and general law thus incorporated for muni- 
cipal courts are summarized by Judge Edward C. Fisher, author of 
Courts of Limited Jurisdiction, in an article reported in Nebraska Law 
Review, Vol. 22, No. 4, December 1943, as follows: 


“Our statute relating to police courts (18-206) provides that if 
the defendant is found guilty of an offense arising under the 
ordinances of the city or village ‘the police judge shall declare the 
punishment which * * * shall be by fine or imprisonment or both, 
and shall render judgment according to law.’ Certainly there is 
no implied power to suspend sentence there. In fact another 
Section (18-213) expressly provides that ‘the police magistrate 
shall remit no fines or costs in any case,’ this power being given to 
the mayor, to be exercised in such manner and upon such terms 
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as he and the council may provide. The police judge is liable for 
all fees and costs (18-208) and is required to pay them into the 
city treasury. Fines, of course, belong to the school fund (Art. 
VII, See. 5).” 


In this connection, Section 26-1,201, R. S. Nebraska 1943, also 
provides: 


“All provisions of the district court code of civil procedure, 
and all other provisions of the statutes of Nebraska not in conflict 
with the provisions of this article and relating to matters for 
which no specific provision has been made herein, shall govern 
and apply to actions in the municipal court.” 


The last session of the Legislature by L. B. 152 (Laws of Nebraska 
1951, chapter 87, P. 250) specifically empowered a “district court” to 
suspend execution of a criminal case for a limited time. Section 29- 
2202 (1951) Supp. was amended and now includes the following: 


“The court, in its discretion, may for any cause deemed by it 
good and sufficient, suspend execution of sentence for a period 
of not to exceed ninety days from the date judgment is pro- 
nounced, * * *” 


In view of the purpose expressed in the title to the act just 
described and the existence of other legislation applicable to municipal 
courts as previously reviewed, we do not think the 1951 legislation 
applies to your court. 


With the above statutory background in mind we now proceed to 
review the judicial decisions that appear pertinent. 


Perhaps the earliest statement of our Supreme Court upon the 
jurisdiction of a trial court to amend or change its judgment appears 
in the case of In re Thomas Jones, 35 Neb. 499, 502: 


“* * * The power of a court to revise or change a judgment, 
even in a civil case, is at an end after the same is in process of 
execution. * * *” 


In that case the trial court was held to not be able to change a 
judgment after it “has gone into effect by commitment of the defen- 
dant under it.” This holding is quoted and followed in the later case 
of Hickman v. Fenton, 120 Neb. 66, 69. 


In Moore v. State, 125 Neb. 565, 568, the court said: 


“We are convinced, from a careful analysis of the Sections 
quoted above, that the district court is empowered to place on 
probation a defendant in a criminal proceeding only before pro- 
nouncing sentence. After sentence has been pronounced, the court 
is without further power in the premises except to grant a new 
trial or to suspend the sentence for the purpose of permitting 
review by an appellate court. * * *” 


Many cases are collected in 15 Am. Jur. 129, Sec. 473, in support 
of the following general statement: 


hifi. 


“* * * Where a sentence is amended before execution is begun, 
the prisoner is not subjected by the amended sentence of the court 
to any punishment for his offense other or greater than that 
allowed by law. The sentence never went into operation and 
was the same in effect as if it had never been passed. As long as 
it remains unexecuted, it is, in contemplation of law, in the breast 
of the court and subject to revision and alteration. * * *” 


The annotation in 159 A. L. R. 161 also reviews the cases and at 
page 162 refers to a decision involving payment of a fine. 


“So, in Re Sullivan (1906) 3 Cal App. 193, 84 P 781, it was 
stated: ‘The moment legal restraint was imposed as a means of 
enforcing the payment of the fine, that moment the execution of 
the judgment was commenced, and the power of the court was 
exhausted, and its jurisdiction -to recall, annul, or change its 
judgment was at an end.’” 


Nebraska as well as other cases are cited in 168 A. L. R. 706, 707, 
in support of the following statement: 


“The great weight of authority supports the rule that when 
a valid sentence has been put into execution, the trial court cannot 
modify, amend, or revise it in any way, either during or after 
the term or session of the court at which the sentence was pro- 
nounced; any attempt to do so is of no effect and the original 
sentence remains in force.” 


We believe that the authorities above reviewed clearly support 
the conclusion expressed at the beginning of this opinion and deter- 
mine your jurisdiction to amend or change a judgment that has been 
pronounced in a pending case. 


In connection with the execution of jail sentences Section 29-2403, 
R. S. Nebraska 1943, provides: 


“When any person convicted of an offense shall be sentenced 
to imprisonment in the county jail, the court or magistrate shall 
order the defendant into the custody of the sheriff, constable or 
other proper officer, and shall issue to such officer a warrant of 
commitment. The officer shall deliver the convict, together with 
a copy of the warrant, to the jailer, in whose custody he shall 
remain in the jail of the proper county until the term of his con- 
finement shall have expired, or he shall have been pardoned, or 
otherwise legally discharged.” 


Similarly, Section 29-2404 et seq. contains provisions with refer- 
ence to the collection of fines. It is, of course, the duty of the clerk of 
your court to enter judgments “at the time when they occurred” (R. 
S. Nebraska 1943, Sec. 26-110), and when imposed, a fine becomes a 
“debt of record due the state.” 36 C.J.S., P. 787. 
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REQUESTED BY: 
OPINION BY: 


QUESTIONS: 


CONCLUSIONS: 


February 11, 1952 
BRIDGES 


Repair of Flood Damages 
Effect of County Budget Act 


Fred T. Hanson, County Attorney, McCook, 
Nebraska. 


Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


1. What is the effect of Sections 23-338 and 39- 
826, R. S. 1943, in view of the County Budget Act, 
and particularly the 13th Section of the Act? 


(a) Can the county become liable for debts in- 
curred under these earlier laws without specific 
compliance with Sec. 23-918 and the rest of the 
Budget Act? 


(b) If the county board incurs indebtedness under 
the earlier laws and pays the same out of county 
funds will the members of the board incur personal 
liability? 


(c) From what sources may the “temporary loans” 
mentioned in Section 23-918 be obtained? 


(d) May such loans be made from temporary sur- 
plus in other county funds and, if so, under what 
conditions and restrictions? 


(e) How can temporary loans, if ohtainable, be 
repaid where the county levy without the “not to 
exceed two mills” is already at the limit for 
county purposes? 


1. Sections 23-338 and 39-826, R. S. 1943, must be 
construed as being modified or amended by the 
County Budget Act of 1937. 


(a) No. 


(b) Yes, if they act in violation of the County 
Budget Act. 


(c) From unappropriated moneys in the County 
General Fund or from funds that may be trans- 
ferred to the County General Fund under authori- 
ty of Section 23-333 R. S. 1943. 


(d) No, except from unappropriated moneys in 
the County General Fund or from funds which 
have been transferred to the County General 
Fund under authority of Section 23-333 R. S. 1943. 
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(e) The people of the county may vote a special 
tax, not to exceed a levy of two mills, to pay such 
loans, as provided in Section 23-126 R. S. 1943. 


You first inquire as to the effect, if any, of Sections 23-338 and 
39-826, R. S. 1943, in view of the provisions of the County Budget Act 
(Sections 23-901 to 23-919, inclusive R. S. 1943) and particularly 
Section 13 of the original Act. 


Section 23-338 R. S. 1943, is as follows: 


“No judgment shall hereafter be rendered by any court 
against any such county in any action brought to recover for any 
article, public improvement, material, service or labor contracted 
for or ordered in contravention of any statutory limitation, or 
when there are or were no funds legally available at the time, 
with which to pay for the same, or in the absence of a statute 
expressly authorizing such contract; Provided, that this Section 
and Sections 23-336 and 23-337 may not prevent the repairing of 
any bridge damaged by sudden casualty, when the county board 
shall first declare that an emergency exists, and give notice of its 
intention in some newspaper of general circulation in the county.” 


Section 39-826, R. S. 1943, provides as follows: 


“If any bridge, bridges, approach, approaches, culvert or cul- 
verts, may need immediate repairs on acocunt of the same having 
broken down, or on account of high water, or fire, or if for other 
cause an emergency shall exist, the county board shall have the 
power to declare that the public good requires immediate action 
to prevent inconvenience and damage, and may proceed to enter 
into a contract under the provisions of Sections 39-810 to 39-826 
for such bridge, bridges, approach or approaches, culvert or cul- 
verts, or may buy material and hire labor and repair any such 
bridges, approaches or culverts.” 


Section 13 of the County Budget Act of 1937 (Chap. 56, Laws of 
Nebraska, 1937) reads as follows: 


“This Act shall be construed as an independent Act and all 
acts and parts of acts, general or special, to the extent that they 
relate to the subject matter of this Act, are superseded and 
repealed by this Act and no other statute shall be effectual as a 
limitation upon the provisions herein contained.” 


When the 1943 Legislature adopted the Revised Statutes of 1943, 
it omitted this Section from the County Budget Act, as is authorized 
by Section 49-613, R. S. 1943. Nevertheless, Section 13 of the County 
Budget Act has never been repealed and must be given effect as a 
valid part of the Act. It must be concluded, therefore, that the 
County Budget Act of 1937, insofar as it conflicts with prior acts of the 
Legislature, supersedes and prevails over such prior laws. 


The first question presented, therefore, is whether or not the 
County Budget Act conflicts with or modifies the provisions of Sec- 
tions 23-338 and 39-826, R. S. 1943. Both of these statutes were 
enacted in their present form prior to the enactment of the County 
Budget Act. 


~agin 


Section 23-916, R. S. 1943, is a part of the County Budget Act and 
prohibits any officer, department or spending agency of the county 
from expending money or incurring liability not provided for in the 
budget, or of expending money in excess of the amounts provided in 
the budget, and any contract in violation of this statute shall be null 
and void. Section 23-917, R. S. 1943, also a part of the County Budget 
Act, provides that no county shall be liable on any contract express or 
implied made in violation of Section 23-916. We find nothing in these 
statutes, or, in fact, in the entire County Budget Act, which seems to 
us to be in conflict with Section 23-338 R. S. 1943, above quoted, except 
that the proviso relating to the repair of bridges damaged by sudden 
casualty, which is found in Section 23-338, must now conform to the 
conditions and requirements of the County Budget Act. 


The same may be said of Section 39-826 R. S. 1943, which provides 
in substance that where a bridge or culvert is damaged or destroyed 
by high water or otherwise, thereby creating an emergency, the county 
board may enter into a contract for the repair or restoration of such 
bridge or culvert. This statute, also, must conform to the require- 
ments of the County Budget Act of 1937. 


However, Section 23-918 R. S. Supp. 1951, also a part of the 
County Budget Act, provides: 


“The county board may, during the fiscal year, make addi- 
tional appropriations or increase existing appropriations to meet 
emergencies in case of such unanticipated requirements as are 
essential to the preservation and maintenance within the county 
of the administration of justice, the public safety, the public wel- 
fare, and the public health, the funds therefor to be provided 
from temporary loans. A resolution setting forth the nature of 
such emergency, the amount of the additional or increased appro- 
priations required and the sources of obtaining the funds to pro- 
vide for such appropriations, shall be entered on the proceedings 
of the county board. Temporary loans, when made, shall be 
approved by a two-thirds vote of the county board. Such tempo- 
rary loans shall be repaid from such sources as may be available 
or, if no other sources are available, by an annual levy of not to 
exceed two mills upon the actual value of all the property of the 
county subject to taxation, except intangible property. Such two- 
mill levy, together with the annual levy for any succeeding year, 
shall not exceed the existing statutory or constitutional limitation 
applicable to levies for county purposes.” 


Section 23-918, above quoted, is obviously intended to provide for 
emergencies such as the one which now confronts Red Willow County. 


It is our opinion that Section 23-338 and 39-826 R. S. 1943, are 
still in full force and effect, but that they should be construed along 
with Section 23-918 R. S. Supp. 1951, and that, in providing for the 
emergencies contemplated in Section 23-338 and 39-826, the provisions 
of Section 23-918 should be carefully observed as it, in effect, consti- 
tutes an amendment of the two former Sections. 


Turning now to a consideration of your specific questions, I would 
say: 


(a) The county cannot become liable for debts incurred under 
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the earlier laws (Sections 23-338 and 39-826) without complying with 
Section 23-918 and the remainder of the County Budget Act. 


(b) It is our opinion that if the county board, or any other 
county officer or officers, should incur indebtedness under Sections 
23-338 or 39-826, but without observing the requirements of the 
County Budget Act, that such officers would become personally liable 
for any county funds expended in payment of such indebtedness, as 
is provided in Section 23-337 R. S. 1943. 


(c) You inquire from what sources the “temporary loans” men- 
tioned in Section 23-918 might be obtained. Section 23-918 says that 
in cases of emergency the county board may make additional appro- 
priations or increase existing appropriations and that a resolution 
shall be adopted by the board which shall set forth the nature of the 
emergency, the amount of the additional or increased appropriations 
required. “and the source of obtaining the funds to provide for such 
appropriations” etc. It also requires that temporary loans, when 
made, shall be approved by a two-thirds vote of the county board. 
The statute does not specify any sources for obtaining the funds for 
such emergency appropriations. 


However, Section 23-918 R. S. Supp 1951, does provide that the 
funds may be provided from temporary loans. This provision carries 
the necessary implication, as it seems to us, that the county may 
borrow money from any lending agency or institution for the purposes 
and emergencies provided for in Section 23-918, but an appropriation 
must be made in the budget, appropriating the amount for the purpose 
designated as an emergency. The board must provide for the payment 
of such loan from such sources as may be available and, if their are 
no available sources, then by an annual levy of not to exceed two 
mills. This annual levy, however, must not exceed the existing 
statutory or constitutional limits, together with other levies for 
county purposes. 


As to what constitutes other available “sources” we can only 
speculate, inasmuch as the statute fails to specify what such sources 
may be. Presumably any unappropriated money in the county gen- 
eral fund would be available. Section 23-333 R. S. 1943, provides for 
the transfer of any county sinking fund and of unexpended balances 
of certain funds to the county general fund. If any such funds 
existed they would, of course, be subject to transfer to the general 
fund and thereby become available for use in the emergency. Perhaps 
other sources of revenue or funds might be available in some instances, 
which do not occur to us at this time. 


In any event, if there are no such sources of obtaining funds for 
the emergency available, the county board must borrow the money 
whenever it can, and must appropriate the money for the emergency 
purposes and levy an annual tax to repay the loan. This levy must 
not exceed two mills and it must be included within the constitutional 
limit of five mills and the statutory limit of three mills in counties 
having a population of more than 9,000 and of four mills in counties 
oe population or less as: provided in Section 77-1603 R. R. S. 
1 i 


It is our opinion, however, that the county may, by vote of the 
electors of the county, as provided in Sections 23-125 and 23-126, 
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authorize a special levy of not to exceed two mills in excess of the 
constitutional or statutory limits for the purpose of raising revenue to 
meet the special or additional appropriation required by the emer- 
gency. 


(d) You inquire if such loans may be made out of temporary 
surplus in other county funds and, if so, under what conditions and 
restrictions? 


We find no law authorizing the transfer of money from one county 
fund to another except in those cases mentioned in Section 23-333 R. 
S. 1943, heretofore mentioned. As we have already stated, any trans- 
fer from a special fund to the general fund which is permitted by 
Section 23-333 may make money available in the general fund for 
emergency purposes. However, money may not be borrowed from the 
surplus of a special county fund for emergency purposes under the 
law as it now stands. 


(e) You inquire how temporary loans may be repaid in cases 
where the county levy without the “not to exceed two mills” is 
already at the limit for county purposes? 


We know of no way that funds can be raised for this purpose in 
such cases except by a vote of the people of the county as provided in 
Section 23-126 R. S. 1943. In case the proposed levy exceeds the 
constitutional limit, such fact should be plainly stated in the notice 
of election and and in the proposition, submitted to the voters for their 
approval. See Chicago, B. & Q. R. R. Co. v. Gosper County, 153 Neb. 
805, 46 N. W. 2nd. 147. 


February 14, 1952 
COUNTY CLERK 
Duty With Regard to University Hospital Fund Levy 


REQUESTED BY: Fred T. Hanson, County Attorney, McCook, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: What duty presently does the County Clerk have 
with regard to the University Hospital Fund? 


CONCLUSION: Inasmuch as time for setting the levy was prior to 
the effective date of the legislation creating the 
present system of county contribution to the Uni- 
versity Hospital Fund, the County Clerk has no 
duty with regard to this levy until next August 
(1952). 


L. B. 115, enacted by the 62nd Session of the Nebraska Legislature, 
and now contained in Section 85-172.01 and 85-172.02, R. S. Supp. 
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1951, provides that two-fifths of the cost of care and treatment of 
indigent and needy patients in the University of Nebraska Hospital 
shall be borne by the county in which said indigents reside. This act 
became effective on August 27, 1951. 


Section 77-1601, R. R. S. 1943, provides the deadline for the county 
tax levy: “The county board of equalization shall each year between 
August 2 and August 10 levy the necessary taxes for the current year.” 


The county tax levy was in, then, before L. B. 115 became law 
and the Legislature doubtless intended that the two-fifths assessment 
be included in the 1952 levy and not the 1951 levy. This conclusion 
is confirmed by a study of the language and history of the act, and 
by a knowledge of the present practice with regard thereto. 


L. B. 115 (85-172.02, supra) provides that the amount due the 
Board of Regents should be certified to the auditor by the Board of 
Regents, and not by the hospital authorities, and that the Auditor 
of Public Accounts should then ceritfy to the county clerks of those 
counties having patients in the University of Nebraska Hospital. The 
county clerk, of course cannot do anything until he receives this 
certification. 


As a practical benefit we would advise that the Legislature 
intended the matter to be handled in the same manner as the certifi- 
cation on the amount due from each county for care and treatment 
of its residents in the State Insane Hospital. 


February 14, 1952 
WEED ERADICATION DISTRICT 


Right to Furnish Insecticides at Cost to Landowners. 


REQUESTED BY: Dwight W. Lambert, Chief, Division of Noxious 
Weeds. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTIONS: 1. May weed eradication districts buy insecticides 
and sell them at cost to farmers? 


2. May the district use its spraying equipment to 
apply insecticides? 


CONCLUSIONS: 1. No. 


2. No. However if the farmer rents such equip- 
ment from the district and uses it for such pur- 
poses, the district has no remedy against him 
except to refuse to rent equipment to him in 
future. 
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Section 2-943, R. S. Supp. 1951 confers certain powers on the 
supervisors of weed eradication districts, and among these powers is 
the power to “purchase, sell and trade such equipment, material and 
supplies as may be deemed necessary for the effective operation of 
the district”. It also provides that the supervisors “shall sell chemical 
material to landowners in their jurisdiction at the cost thereof and 
may make such charge for the use of machines or other equipment 
and operators as may be deemed by them sufficient to cover the 
actual cost of operation”. 


It is obvious, however, from the language of the entire act, that 
the sole object and purpose of weed eradication districts is to destroy 
and eradicate noxious weeds. I find no provision of the law authoriz- 
ing these districts to engage in any other activity, and certainly there 
is no provision authorizing it to engage in insect and pest control and 
eradication, however desirable and beneficial such activities might be. 


In the case of Drainage District No. 1 v. Suburban Irrigation 
District, 139 Neb. 333, 297 N. W. 645, our Supreme Court held that a 
drainage district enjoys only such powers as are confererd on it by 
statute and that a drainage district must not undertake to irrigate 
certain lands from its canals. We believe the same rule of law applies 
in this case. It is our opinion that the supervisors of weed eradication 
districts have no authority, as such officers, to buy insecticides or 
chemicals not useful for weed eradication from the funds of the district 
and sell them to the landowners in the district. If this is desirable, 
application should be made to the Legislature to amend the law so as 
to permit weed eradication districts to engage in insect pest control. 


You further inquire as to whether the supervisors of weed eradi- 
cation districts may rent their spraying equipment to farmers for the 
purpose of applying insecticides. 


Section 2-943, R. S. Supp. 1943, authorizes the supervisors of the 
district to lease or hire out the machines and equipment of the district 
for weed eradication purposes and to make charges for such use.— 
While the Legislature undoubtedly contemplated that such machinery 
would be used for purposes of weed eradication, the person renting or 
leasing it is not bound by the law and if he uses it for the purpose of 
applying insecticides, there would appear to be no remedy except, 
perhaps, to refuse to rent the equipment to him in the future. We 
thinx that, at most, such use of the machinery would be only a tech- 
nical violation of the law unless it could be shown that it actually 
interferred with the district’s program for eradicating noxious weeds. 


February 18, 1952 
TAXATION 


Special Road Tax—Villages Subject to— 
Right of Village Electors To Vote 


REQUESTED BY: F. J. Schroeder, County Attorney, Curtis, Nebraska 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General.” 
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QUESTIONS: 1. A special road tax levy has been made under 
Section 39-242, R. S. Supp. 1951. Is the property 
in the village of Maywood subject to this tax? 


2. Is the village entitled to any of the money 
raised by this special tax? 


3. Are the electors in the village of Maywood 
eligible to vote on a proposition to make a levy in 
excess of the constitutional limit to raise funds to 
match federal funds in building or improving sec- 
ondary roads? 


4. Can any of the funds raised to match federal 
funds be used to build or improve streets within 
the corporate limits of the village? 


CONCLUSIONS: 1. Yes. 


2. Yes. The provision of Section 39-239 applies 
to taxes raised under Section 39-242. 


3. Yes. 


4. No, unless the improvement of a city or village 
street is a part of a project in which federal funds 
are expended. 


Section 39-242, R. S. Supp. 1951, provides: 


“Fifty-one per cent of the resident freeholders of any road 
district, precinct or township in this state, as shown by the records 
of the register of deeds of the county in which such road district, 
precinct or township is situated, may petition the county board of 
the county in which such district, precinct or township is located 
to levy an assessment of not to exceed three mills on the dollar 
upon the actual valuation of all the taxable property, except in- 
tangible property, in said road district, precinct or township. Upon 
receipt of said petition, the board of county commisisoners shall 
make the assessment, as requested, upon the actual valuation of 
all the taxable property, except intangible property, in such road 
district, precinct or township, at the valuation fixed by the asses- 
sor, or board of equalization, to be levied and collected the same 
as other taxes. Such taxes and any voluntary contributions (1) 
shall be and become a part of the district road fund of the 
district, precinct or township in which the taxes are levied, (2) 
shall be used exclusively in improving the public highways in 
such district, precinct or township, and (3) shall not be trans- 
ferred to any other fund. In counties under township organization, 
the township board shall designate the road or roads in such road 
district where such levy shall be expended. In other counties 
the board of county commissioners shall designate the road or 
roads in such road district where such levy shall be expended.” 


It will be noted that this statute provides that the board of 
county commissioners “shall make the assessment * * * upon the 
actual valuation of all the taxable property * * * in such road district, 
precinct or township,” etc. 


ae. 


Section 39-239, R. S. 1943, provides: 


“The board may levy the same rate of road tax upon the 
property within cities and villages as is levied upon the property 
in the several road districts. In counties not under township or- 
ganization, one half of such tax, when collected, shall go to the 
county road fund, the other half, when collected, to be paid to the 
city or village where levied; Provided, in cities of the metropoli- 
tan, primary and first class, the portion so going to the city may 
be expended under the direction of the park commissioners for 
the construction or improvement of the system of boulevards 
therein.” 


The provisions of Section 39-239 do not apply to counties under 
township organization (see Section 39-240, R. S. 1943) but Frontier 
County is not under township organization. 


From an examination of the language of the statutes above quoted 
we conclude that the taxable tangible property of the village within 
the road district, precinct or township levying the special assessment 
provided for in Section 39-242, is subject to this special road tax. 


We are also of the opinion that the village is entitled to one-half 
of the tax collected in the village under this special assessment. It is 
our opinion that Section 39-242, as amended, is not an independent act, 
but must be construed as a part of the statutes relating to road district 
taxes, including Section 39-239, and that the provision of Section 39- 
239 that one-half of the road tax, when collected, shall be paid to the 
city or village where collected applies to the special road tax provided 
for in Section 39-242, as well as to other county or district road taxes. 
Both statutes appear to us to be a part of the same law and the provi- 
sions of both must be given effect. 


It would also follow, in our opinion, that the electors in the 
village would have the right to vote on any proposal to levy a special 
district or township road tax. 


You also mention, however, that a special election is to be held 
to authorize the county commissioners to levy a tax in excess of the 
constitutional limit for the purpose of raising money to match federal 
funds to build and improve secondary roads in the county. I assume 
that such a levy would be made under the authority of Section 177- 
1605.01, R. R. S. 1943. This is a new law enacted by the legislature 
in 1945 for the special purpose of enabling counties to raise funds to 
match federal funds for highways. It is an independent act and no 
part of the funds thus raised should be diverted to the villages and 
cities in the county unless such street improvement is a part of the 
project on which federal funds are being expended. Such funds can 
only be used to match federal funds or, when this is not posisble or 
feasible, the fund may be used for the general road purposes of the 
county. This tax is to be levied on all the property in the county and, 
of course, all electors in the county are eligible to vote on the propo- 
sition. 
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February 21, 1952 
MOTOR VEHICLES 
Surrendering Operator’s License to Court 


REQUESTED BY: Hugh Stuart, County Attorney, Lexington, Ne- 


braska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Clarence A. H. Meyer, Assistant Attorney General. 
QUESTION: Whether or not the order of a Court “Not to drive 


_any motor vehicle for any purpose” under the pro- 
vision of Section 39-727, R. S. Supp. 1951, consti- 
tutes a “revocation or suspension” under the 
provisions of Section 60-421, R. S. 1948, such as 
would require the Judge to require the surrender 
of the driver’s license and the forwarding of the 
same to the director of the Motor Vehicle Division. 


CONCLUSION: Yes. Conviction of a violation of Section 39-727 is 
in itself sufficient to require surrender and for- 
warding of the license, the wording of the penalty 
thereafter imposed being immaterial. 


The essential part of Section 60-421, R. S. 1943, provides: 


“Whenever any person is convicted of any offense for which 
this act authorizes the revocation or suspension of the motor 
vehicle operator’s license, the court in which such conviction is 
had, shall require the surrender to it of all operator’s licenses then 
held by the person so convicted; and the court shall thereupon 
forward the same together with a certified copy of the judgment 
of such conviction to the director. * * *.” 


The words “this act” in the foregoing quotation refer to Sections 
60-401 to 60-440. (Sec. 60-401(i) ). Turning to Section 60-424, which 
is thus. included in the act, we find that it provides that, “the director 
shall forthwith revoke the license of any operator upon receiving a 
certified copy of the judgment of such operator’s conviction of * * * 
driving a motor vehicle while under the influence of alcoholic liquor 
or any drug, as provided in city or village ordinances, or in Section 
39272. * Fa” 


Since conviction of violation of Section 39-727 requires revocation 
of the operator’s license under the terms of Section 60-424, such con- 
viction brings into operation the terms of Section 60-421, requiring 
surrender to the court of the operator’s license and requiring that the 
court forward it to the director. The particular language employed 
by the court in fixing sentence is not material; only the fact of con- 
viction is required by Section 60-421. 


The matter of the restoration of such licenses is not covered in 
this opinion, but it would involve such considerations as the proviso 
in Section 60-424 relative to the period of revocation, and would also 
involve the provisions of 60-524 and 60-525, R. S. Supp. 1951, relative 
to furnishing proof of financial responsibility. 
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The remaining question in your letter, as to whether the order of 
the court “Not to drive any motor vehicle for any purpose” under the 
provisions of Section 39-727, R. S. Supp. 1951, constitutes a ‘“revoca- 
tion” under the provisions of Section 60-424, R. S. 1943, must be an- 
swered in the affirmative, as shown by the enclosed copies of previous 
opinions. (Opinions dated June 13, 1951, December 31, 1948, and June 
30, 1947. Found at page 176, 1947-48 Report of Attorney General; page 
30 of 1949-50 Report; and, page 144, May-June 1951 Opinions). 


February 25, 1952 
ELECTIONS 
Submission of Special Question at General Election 


REQUESTED BY: Russell A. Souchek, County Attorney, Seward, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

William T. Gleeson, Assistant Attorney General. 
QUESTION: Whether the question of levying an additional tax 


may be submitted at a general election, such as 
that to be held in 1952, at which only a few county 
officers are to be elected? 


CONCLUSION: Yes. 


Section 23-125 R. S. Supp. 1951, authorizes the submission of the 
voters of a county of the question whether the county board of 
equalization shall be authorized to levy a tax in excess of the five mill 
constitutional limitation, and provides that the proposition may be 
submitted “at the next general election for county officers after the 
adoption of the resolution, or at a special election ordered by said 
county board for that purpose”. 


It is manifest that the intention which the legislature has ex- 
pressed is that the proposition shall be submitted at an election, either 
special to which the attention of the voters will be attracted, or a par- 
ticular general election in which the voters will take an interest 
because thereat county officers will be elected. 


Since all county officers are not elected at the same election, it 
is plain that one cannot read the word “all” into the phrase “for 
county officers”. The case must be, therefore, that a general election 
at which some county officer or officers are to be elected will satisfy 
the legislative requirement. 


It does appear that a county judge will be elected on a county- 
wide basis at the 1952 general election, and that county commisisoners 
or supervisors will likewise be chosen. While a county judge is not 
a county officer within the meaning of certain constitutional and sta- 
tutory provisions, still the court said in Conroy v. Hallowell, 94 Neb. 
794, 800, 144 N. W. 895, that a county judge may be considered to be a 
county officer to the extent, and in the sense, that he is an officer 
elected by the voters of a single county. 
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February 25, 1952 
TAXATION 


Motor Vehicles, Payment of Tax as Condition 
Precedent to Registration 


REQUESTED BY: Max W. Goetz, County Attorney, Hartington, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 


QUESTION: Whether a county treasurer may demand payment 
of the 1951 tax as a condition precedent to regis- 
tration of a motor vehicle owned by one who paid 
the 1950 tax, obtained 1951 registration, immedi- 
ately there after removed from Nebraska to anoth- 
er state where, having secured employment, he 
registered the vehicle, paying a wheel tax thereon, 
and in December returned to Nebraska. 


CONCLUSION: Yes, but the owner may pay the tax under protest 
and recover the money. 


The motor vehicle was not subject to taxation in Nebraska for the 
year 1951 because it had no tax situs here. Had the vehicle been 
returned to Nebraska prior to July 1, cf. Section 77-1211, R. R. S. 
1943, or had it been removed from the state temporarily and merely 
to avoid or evade taxation, cf. Jones v. Seward County, 10 Neb. 154, 
then it would have been subject to taxation here. 


However, and presumptively, the vehicle was, pursuant to the 
provisions of Section 77-1243, R. R. S. 1943, included in the tax rolls. 
The owner must pay the tax in order to accomplish 1952 registration. 
Section 60-303, R. S. 1943. He may pay the tax under protest, file a 
claim within thirty days for refund, and recover the tax in accordance 
with the procedure set forth in Section 77-1729 et seq., R. R. S. 1943, 
upon satisfying the county board that he did not remove the vehicle 
from the state in order to avoid taxation. The facts in this instance 
give rise to a presumption that he did not, and he should recover the 
tax. 


February 25, 1952 
CRIMINAL LAW 


Jurisdiction of County Court in Prosecution Under 
Section 28-521, R. S. Supp. 1951 


REQUESTED BY: Max W. Goetz, County Attorney, Hartington 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 
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QUESTION: Whether a county court has jurisdiction of a prose- 
cution of the offense of wrongful use of a motor 
vehicle, a misdemeanor, in view of the provision 
that the wrongdoer, if convicted, “shall also be 
liable to the party injured in double the amount of 
damages sustained.”? 


CONCLUSION: Yes. 


Section 28-521, R. S. Supp. 1951, relating to the offense of wrong- 
ful use of a motor vehicle, provides for a fine not in excess of $300.00 
and imprisonment in the county jail not more than six. months. The 
offense is a misdemeanor and the penalties are not in excess of the 
constitutional limitation upon the jurisdiction of a county court in a 
criminal proceeding. Section 16, Article V, Constitution of Nebraska. 


The jurisdiction of the county court is not affected by the provi- 
sion that the party injured may recover double the amount of the 
damages sustained. This provision is not part of the punishment. 
Everson v. State, 66 Neb. 154, 92 N. W. 137. The statute does not 
provide, as does Section 28-543, R. S. 1943, relating to embezzlement, 
that a fine of double the amount involved shall operate as a judgment 
for the use of the party damaged, but rather the case is that the party 
damaged must bring an action to recover as one does under the 
provisions of Section 29-2809, R. S. 1943. See Hier v. Hutchings, 58 
Neb. 334, 78 N. W. 638, and also the other cases cited in Everson v. 
State, supra, relating to statutory penalties when they are coupled 
with liability for damages. The civil jurisdiction of the county court 
is $1,000.00 and thus it could entertain jurisdiction where the amount 
sought to be recovered did not exceed that sum. 


We express no opinion in respect of the recovery of the exemplary 
or punitive damages provided by the statute, since that is a matter 
for private counsel. See Boyer v. Barr, 8 Neb. 68; and see 15 Am. Jur. 
711, Sections 275-277, Title: Damages, relating to statutory provisions 
for the awarding of exemplary damages and for criminal punishment 
for the same act. Cf. 25 C. J. S. 719, Section 122, Title: Damages. 


February 27, 1952 
SOIL CONSERVATION DISTRICTS 
Disposition of Property and Funds 


REQUESTED By: E. G. Jones, Executive Secretary, State of Nebras- 
ka Soil Conservation Committee, Lincoln, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General. 
QUESTION: Does a soil conservation district have authority to 


write off uncollectible and worthless accounts? 


CONCLUSION: Such districts, by reason of specific statutes, are 
not subject to the usual regulations applicable to 
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the disposition of public property and may in 
appropriate cases in carrying out the purposes of 
the district, write off worthless and uncollectible 
accounts. The soil conservation law was designed 
to provide assistance to farmers in soil conserva- 
tion matters and the district officers are given 
considerable latitude in determining how the 
funds appropriated and available may be used. 


The state soil conservation committee is designated as ‘‘an agency 
of the state” (R. S. Nebr. 1943, Sec. 2-1504); provision is made for 
bonding by district supervisors of “employees and officers who shall 
be intrusted with funds or property” (R. S. Nebr. 1943, Sec. 2-1520); 
and broad powers are bestowed with reference to carrying out the 
purpose and object of the law, as shown by the following sections: 


“The district may cooperate, or enter into agreement with, and 
within the limits of appropriations duly made available to it by 
law, to furnish financial or other aid to any agency, governmental 
or otherwise, or any owner of lands within the district, in the 
carrying on of erosion-control and prevention operations within 
the district, subject to such conditions as the supervisors may 
deem necessary to advance the purposes of this act.” (Sec. 2-1524). 


“The district shall have power to obtain options upon and to 
acquire, by purchase, exchange, lease, gift, grant, bequest, devise, 
or otherwise, any property, real or personal, or rights or interests 
therein; to maintain, administer and improve any properties ac- 
quired; to receive income from such properties and to expend such 
income in carrying out the purposes and provisions of this act; 
and to sell, lease, or otherwise dispose of, any of its property or 
interests therein in furtherance of the purposes and the provisions 
of this act.” (Sec. 2-1525) 


“The district may make available, on such terms as it shall 
prescribe, to landowners within the district, agricultural and en- 
gineering machinery and equipment, fertilizer, seeds and seed- 
lings, and such other material or equipment as will assist such 
landowners to carry on operations upon their lands for the conser- 
vation of soil resources and for the prevention and control of 
soil erosion.” (Sec. 2-1526) 


“The district shall have power to sue and be sued in the name 
of the district; to have perpetual succession unless terminated as 
hereinafter provided; to make and execute contracts and other 
instruments necessary or convenient to the exercise of its powers; 
to make, and from time to time amend and repeal, rules and regu- 
lations not inconsistent with this act, to carry into effect its 
purposes and powers.” (Sec. 2-1530) 


“As a conditon to the extending of any benefits under this 
act to, or the performance of work upon, any lands not owned or 
controlled by this state or any of its agenices, the supervisors may 
require contributions in money, services, materials, or otherwise, 
to any operations conferring such benefits, and may require land- 
owners to enter into and perform such agreements or covenants 
as to the permanent use of such lands as will tend to prevent or 
control erosion thereon.” (Sec. 2-1531) 
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“No provisions with respect to the acquisition, operation or 
disposition of property by other public bodies shall be applicable 
to a district organized hereunder unless the Legislature shall 
specifically so state.” (Sec. 2-1532) 


These statutes indicate that a responsibility and duty is placed 
upon the district officials to use the resources appropriated and avail- 
able for the specified purposes to the greatest possible advantage. The 
district may furnish aid and assistance to owners of land, establish the 
terms thereof and make and enforce contracts therefor. However, 
there is nothing in these statutes requiring full consideration to be paid 
for all assistance rendered and the several sections clearly indicate 
an intention to regard the expenditure of districts resources as a public 
activity. Since the district is specifically exempted from general re- 
quirements pertaining to public “disposition of property” there appears 
to be no legal objection to the district writing off worthless and un- 
collectible accounts. 52 C. J. S. 1082. 


Under these circumstances and because of the specific statutes 
applicable, the usual restrictions upon public officers with reference 
to the handling and disposition of property would not seem to be 


applicable. 67 C. J. S. 409; Village of Hampton v. Gausman 136 Neb. 
550; Bordy v. Smith, 150 Neb. 272. 


February 28, 1952 
ELECTIONS 


County Assessor; Abolishment of The Office 


REQUESTED BY: William C. Smith, Jr., County Attorney, Ainsworth 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General. 
QUESTION: Whether there may be submitted to the voters of 


a county, having not more than 6500 inhabitants 
and in which the office of county assessor has 
heretofore been abolished, the question of re- 
establishing the office. 


CONCLUSION: No. 


Prior to its amendment in 1933 by H. R. No. 58, Session Laws of 
1933, C. 55, P. 274, there was contained in section 32-310, R. S. Supp. 
1951, which sets forth the procedure to be followed where a vote is to 
be taken on the question of abolishing the office of county assessor 
in counties having a population of not more than 6500 inhabitants, 
the following language: 


“* * * And if a majority of the votes cast on the question shall 
be against the election of county assessor in said county, the office 
shall cease therein, with the expiration of the term of the incum- 
bent, and the duties of county assessor shall thereafter in said 
county devolve upon the county clerk, who shall receive from the 
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county board such allowance for the additional duties as shall 
seem reasonable, until otherwise ordered by the voters at a new 
election held under the same requirements as herein provided.” 


H. R. 58 struck so much of the foregoing language as is under- 
lined, and the title of the act read in part, as follows: “‘* * * to provide 
a method of abolishing said office, and for the assumption of the duties 
thereof by the county clerk * * *.” 


It follows, therefore, that authority no longer exists for the re- 
establishment of the office by re-submission of the question to the 
voters of the county having not more than 6500 inhabitants. 


We are of the opinion that in a county where the office has been 
abolished and the burden of work upon the county clerk has become 
excessive, in connection with the revision of the laws relating to the 
assessment of property for taxation, ample authority exists, as provided 
in Section 77-401.01, R. R. S. 1943, for the county clerk, as ex officio 
county assessor, to appoint an office assistant, with the consent of the 
county board, to perform all, or so much as may be thought desirable, 
of the clerical work in connection with assessment, leaving to the 
county clerk those duties which may require his official signature and 
attendance at meetings where an assistant cannot act in his stead. 


March 4, 1952 
RURAL FIRE DISTRICTS 


Annexation of Territory in Another County — Procedure 


REQUESTED BY: Fred S. Jack, County Attorney, Tekamah, Ne- 
braska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: A petition has been filed to annex territory in 
Thurston County to an existing Rural Fire District 
now located wholly in Burt County. Should the 
petition be submitted to the County Board of 
Thurston County or of Burt County; or to a joint 
meeting of both boards? 


CONCLUSION: The petition should be submitted to the County 
Board of the county in which the existing district 
is located; namely Burt County. 


Section 35-514 R. S. Supp. 1951, provides the procedure for the 
annexation of territory to an existing rural fire protection district. It 
provides that the county clerk shall first certify that the petition is 
signed by 60 per cent of the electors who own real or personal property 
in the district and then forward the petition to the board of directors 
of the district concerned. ‘Within thirty days thereafter such board 
of directors shall transmit said petition to the proper county board”, 
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etc. (emphasis ours). Your question is: What is the “proper county 
board” under the circumstances you have stated? 


The statute goes on to provide that the county board shall hold 
a hearing at which any person owning taxable property, either in the 
existing district or in the territory proposed to be added shall have the 
opportunity to be heard respecting such annexation. If the county 
board approves such annexation it shall enter an order fixing the 
boundaries of the territory to be annexed. Section 35-514 does not 
specify which county board is the proper county board in cases where 
it is sought to annex territory in one county to a district in an adja- 
cent county. 


However, in the same act we find the procedure set out for the 
organiaztion of rural fire protection districts and provisions is made for 
organization of a district from territory located in two or more 
counties. See Sections 35-502 to 35-506, inclusive, R. S. Supp., 1951. 
The procedure there outlined is very similar to that provided for the 
annexation of territory to an existing district. Section 35-505 provides 
that “if the proposed district shall be within two or more counties, the 
county clerk of the county in which the greater portion of the district 
is to be situated shall fix the time and place for the public meeting.” 
etc. 


From a consideration of the provisions and purposes of the entire 
act we conclude that the proper county board to which the petition 
should be submitted in the case which you present should be the board 
& tie county in which the existing district is located; namely, Burt 

ounty. 


March 5, 1952 
MILK 


Addition of Non-Fat Dry Milk Solids to Milk or 
Skim Milk — Legality 


REQUESTED BY: Frederick H. Wagener, County Attorney, Lincoln, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: Is the addition of non-fat dry milk solids to milk 
or skim milk a violation of section 81-233, R. R. 
S. Neb. 1943? 


CONCLUSION: The addition of such milk solids to milk or skim 
milk is permissible unless the solids have under- 
gone such a substantial chemical or physical 
change that upon their addition to the milk they 
are not in the same general chemical or physical 
condition in the milk as they were in the original 
milk as it came from the cow. In any event, the 
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addition of such milk solids is permissible where 

the resulting milk product is designated a milk 

product by a health officer under Grade A milk 

regulations based upon Section 1 (k) of the United 

a Public Health Bulletin Milk Ordinance and 
ode. 


Section 81-233, R. R. S. 1943, provides in part: 


“ ‘No person shall sell or deliver for consumption as milk, 
cream or cheese, or have in his possession with intent to sell or 
deliver for consumption: * * * (3) skimmed milk which has not 
been pasteurized or made from pasteurized milk, or which is not 
labeled ‘skimmed milk’; 


(4) skimmed milk to which water or any foreign substance 
has been added, or which does not contain at least 9.25 per cent 
of milk solids as determined by drying to constant weight at the 


ed 


temperature of boiling water;” etc. 


Section 81-230, R. R. S. 1943, defines “milk” as “the lacteal secre- 
tion which is obtained by the complete milking of one or more healthy 
cows properly fed and kept,” etc. The same section defines “skimmed 
milk” = “milk from which substantially all of the milk fat has been 
removed.” 


In your letter of inquiry you state that you are informed that non- 
fat dry milk solids consist of non-fat milk from which nearly all the 
water has been removed. 


An examination of the statutory provisions above quoted would 
lead to the conclusion, as it seems to us, that the legislature meant to 
define milk as the natural wholesome milk as it comes from a healthy, 
properly fed cow, and that skimmed milk is this same milk with the 
butterfat removed, but with nothing added. 


Under date of September 9, 1948, this department gave an opinion 
to Mr. Rufus Howard, Director of the Department of Agriculture and 
Inspection, in which we expressed this view, and gave it as our opinion 
that anything added to milk would be a “foreign substance” within the 
meaning of the statute (See Report of Attorney General for 1947-1948, 
page 644). 


Again on December 2, 1950, we gave a second opinion to Mr. 
Howard in response to his inquiry as to whether a dairy company 
might lawfully add two per cent of milk solids to skimmed milk and 
sell the product as “skimmed milk”, that the addition of milk solids 
to skimmed milk would constitute the additon of a foreign substance 
to the milk and would be a violation of Section 81-233. 


We are now required to reconsider this question and our former 
opinions. The suggestion has been made that a substance which is 
originally derived from milk cannot be said to be a foreign substance 
when added to milk or to skimmed milk. 


The purpose of the law is to protect the health of the public by 
forbidding the addition of harmful ingredients to the milk and also to 
protect the public from fraud by forbidding the sale of a product as a 


—437— 


milk product which has been adulterated with substances which are 
perhaps wholesome but are foreign to the natural ingredients in the 
milk. The enactment of such a law is a proper and valid exercise of 
the police power of the state. Thayer v. Michigan Department of 
Agriculture, 323 Mich. 403, 35 N. W. 2d 360; Carolene Products Co. v. 
United States, 323 U. S. 18, 65 S. Ct. 1, 155 A. L. R. 1371. 


We think that it does not necessarily follow that because a sub- 
stance was originally derived from milk it cannot become a “foreign 
substance” within the meaning of the statutes. It is common know- 
ledge that many kinds of cheese are made from products derived from 
milk. Yet we doubt if any court would say that cheese may be 
ground into a powdered form and mixed with skimmed milk without 
violation of the statute forbidding the addition of foreign substances. 
Certain forms of glue and plastics are manufactured from products 
derived from milk. They are not poisonous nor, as far as we know, 
deleterious to health, yet no one, we believe, would seriously contend 
that because they are manufactured from milk products they may 
now be restored to skimmed milk without violating Section 81-233. 


Our Supreme Court, however, in the case of Carolene Products 
Co. v. Banning, 131 Neb. 429, 268 N. W. 313, decided July 8, 1936, held 
that the so-called “filled milk” act, which prohibited the manufacture 
and sale of a food product composed of evaporated skim milk and 
cocoanut oil, both of which are wholesome and nutritious, was un- 
constitutional as an arbitrary and unreasonable exercise of the police 
power in violation of the 14th Amendment to the United States Consti- 
tution. On November 6, 1944, the United States Supreme Court held 
that a similar law enacted by Congress did not violate the United 
States Constittuion. See Carolene Products Co. v. United States, 323 
U. S. 18, 65 S. Ct. 1, 135 A. L. R. 1371. Under the rule announced by 
the United States Supreme Court in this case, a law which forbids the 
addition of wholesome products to skimmed milk does not violate the 
Federal Constitution if its purpose is to prevent possible confusion or 
deception on the public It is possible that, in view of this subsequent 
decision by the United States Supreme Court, the Supreme Court of 
Nebraska would decide the case differently if the same issues were 
again presented to it. although subsequent to the United States Su- 
preme Court decision our Nebraska Supreme Court in the case of 
Thorin v. Burke, 146 Neb. 94, 18 N. W. 2d 664, referred with approval 
to its own Carolene Products Co. v. Banning decision and in the same 
i eno discussed and distinguished the United States Supreme Court 

ecision. 


As to the specific question here presented we have been unable 
to find any legal authority directly in point. There have been a few 
cases in which the term “foreign substance” has been defined, but 
most of them involve the addition of water, coloring, preservatives, 
oils, and other substances not derived from milk. Other cases held 
that cherry stones are not foreign to cherry pie, turkey bones are not 
foreign to turkey or turkey: dressing, pork bones are not foreign to 
pork chops, and beef bones are not foreign to beef steak or beef stew. 


In Webster’s New International Dictionary, 1950 edition, the 
word “foreign” is defined as something “not organically connected or 
naturally related.” 


iit 


_ Funk and Wagnalls New Standard Dictionary, 1947 edition, de- 
fines “foreign” as something “improperly or abnormally introduced 
from without.” 


In the case of People v. Bowen, 162 N. Y. 1, 74 N. E. 489, the court 
said: 


“The object of the statute is to promote the health of the 
public by securing pure milk for its use and to prevent fraud 
through the offer of impure milk for sale as pure. It seeks to 
effect these objects by three methods, which we will briefly 
consider. 


“* * * 3. The third is by creating a standard which excludes 
foreign substances and forbidding the sale of milk from which 
cream has been removed, or into which any foreign substance has 
been introduced. This involves taking something out or putting 
something in. It is not aimed at the fault of the cows, but at a 
misdeed of someone, by which a positive change in the physical 
condition of the milk is effected. The removal of cream is a fraud 
which we pass by, as it is not involved in this case. Putting a 
foreign substance into milk is a physical act and may become an 
issuable fact under the statute. It is capable of proof by either 
direct or circumstantial evidence, and this proof may be met by 
showing that the direct evidence is false, or by breaking the chain 
of circumstances. Water is a substance not foreign to milk, for 
it is the chief ingredient of the purest milk and hence the statute 
deals with it eo nomine, while all foreign substances are dealt 
with generally by prohibiting the sale of milk into which they 
have ‘been introduced.’ Cows do not give formaldehyde, which, 
therefore, is a foreign substance, and if any was found in the 
defendant’s milk it was either put in by design or got in by 
accident. * * *” 


In the case of Commonwealth v. Elm Park Mills Co., 221 Mass. 68, 
108 N. E. 911, the court stated as follows: 


“Generically, milk and cream are the same thing, and under 
the statutes seeking to prevent the adulteration of milk by the 
addition of water or any foreign substance, cream is considered 
to be the same thing as milk.” 


It would therefore appear that if water is not foreign to milk, 
and if cream is not foreign to milk, then neither are milk solids 
necessarily foreign to milk. This interpretation would appear to be 
within the language and intent of the statute and does not involve any 
fraud upon the public. 


It has been pointed out to us that, as yet, no methods or equip- 
ment have been devised for the production of “Grade A” milk solids 
or powders. No such milk solids are now produced which are entitled 
to be classified as a “Grade A” milk product. 


However, under L. B. 333 (Sections 81-263.01 to 81-263.10, inclu- 
sive, R. 8. Supp. 1951) passed by the last sesison of the Legislature 
the Director of Agriculture and Inspection is entitled to issue regula- 
tions which shall comply generally with the United States Public 
Health Bulletin Milk Ordinance Code, as issued by the Federal Secur- 
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ities Agency, and to grant Grade A milk certificates to dairies which 
are in compliance with such regulations or with similar ordinances or 
regulations of a political subdivision. Under Section (1) (k) of this 
Milk Ordinance and Code the local health officer is authorized to 
designate as “milk product” milk or skim milk to which any substance 
has been added. This department has previously given its opinion on 
August 30, 1951 to William Moulton, State Senator, that under L. B. 
333 the State Department of Agriculture may provide by regulation 
for manufacture and sale of a defatted Grade A milk which is fortified 
with Vitamin A and D to be labeled “Grade A skimmed milk with 
Vitamin A and D added.” 


Similarly where Grade A ordinances are in effect for political 
subdivisions and certificates are granted to dairies by the Director of 
Agriculture and Inspection based upon local certificates, it would not 
be in violation of L. B. 333 for the local health officer to designate as 
a milk product a defatted Grade A milk fortified with Vitamin A and 
D with 2 per cent milk solids added. To this extent our opinion of 
December 2, 1950, to Mr. Rufus Howard, is modified by virtue of the 
passage of L. B. 333, irrespective of whether milk solids are or are not, 
in a particular case, to be considered a “foreign substance” under 81- 
233, R. S. Neb. 1943. Upon further consideration at this time it is our 
opinion that even disregarding L. B. 333, milk solids are not a “foreign 
substance” to skim milk unless the solids have undergone such a 
substantial chemical or physical change that upon their addition to 
the milk they are not in the same general chemical or physical condi- 
tion in the milk as they were in the original milk as it came from the 
cow. 


March 6, 1952 
MOTOR VEHICLES 
Dealer’s License: Nonresidents 


REQUESTED BY: Owen J. Boyles, Assistant Director, Motor Vehicle 
Division, Department of Roads and Irrigation, 
State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Deputy Attorney General. 


QUESTION: Whether a nonresident, natural person, firm, co- 
partnership, association or corporation may be 
denied a license to engage in the business of a 
dealer in motor vehicles in this state, if the appli- 
cant complies with the pertinent statutory provi- 
sions relating to execution of application, pay- 
ment of fee, and tender of a proper bond? 


CONCLUSION: No. 

A reading of the whole of Art. 6 of Chapter 60, R. S. 1943, as 
amended, relating to the licensing of persons engaged in the sale of 
motor vehicles, discloses no expression of a legislative intention to 
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exclude non-residents from engaging in the business, at wholesale or 
retail, in this state. It is manifest on the contrary, that, in respect of 
all persons engaged in various aspects of business, a license must be 
obtained, whether such persons are residents or nonresidents. The 
legislature has exercised its power to require a license of all persons 
to engage in this tsate in a business in which fraudulent dealings can 
and do occur. Nelsen v. Tilley, 137 Neb. 327, 289 N. W. 388. 


In the absence of an express legislative declaration that licenses are 
to be granted only to residents of this state, it will be- presumed that 
the legislature intended to prohibit nonresident persons from engaging 
in this state in a business which is purely mercantile in character and 
not within the well recognized exception to the rule prohibiting dis- 
crimination against nonresident. Cf. Bethleham Motors Corp. v. Flynt, 
256 U. S. 421, 65 L. ed. 1029, 41 S. Ct. 571; and La Tourette v. McMaster, 
248 U. S. 465, 63 L. ed. 362; 33 Am. Jur. 360, Sec. 35; 53 C. J. S. 591, 
Sec. 30 (d); 53 C. J. S. 547, Sec. 22 (5). 


It appears that an applicant who is a nonresident may properly be 
required not only to state his name and address but also the place or 
places, including the city, town or village and the street and street 
number, if any, where the business is to be conducted. Sec. 60-606 
(2). Thus the administrator may, in the exercise of the power to 
regulate the issuance and revocation of licenses, Section 60-603, R. S. 
1943, require, in order properly to enforce the act, that an applicant 
satisfy him that a bona fide place of business in this state will be 
maintained, and in the case of partnerships and corporations that such 
concerns comply with pertinent statutory provisions relating to the 
doing by them of business in this state. See Section 67-101, R. R. S. 
1943, and Sections 21-304 and 21-1201, R. S. 1943. 


March 6, 1952 
RURAL MAIL ROUTE FUNDS 
Used for Improving Federal Secondary Roads 


REQUESTED BY: ner E. Newton, County Attorney, Ponca, Ne- 
raska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: May funds raised under the provisions of the © 
rural mail route act be completely appropriated 
for the improvement of a single federal secondary 
road? 


CONCLUSION: Yes, when matched by federal funds. 

Sec. 39-1008, R. S. Supp. 1951, describes the methods of raising 
funds for the improvement and maintenance of rural mail route roads. 
It provides that eighty percent of these funds should be distributed 
towards equal improvement of all mail route roads within the county, 
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and twenty percent should be distributed towards improvement of 
particular mail route roads designated by the county board. Sec. 
39-1009, R. S. Supp. 1951, provides as follows: 


“The counties may use funds available as provided by Sec- 
tion 39-1008 for matching federal aid funds for improving any 
road that is a part of the approved federal secondary system.” 


With these statutes in mind you inquire whether money raised 
under the methods described in 29-1008, supra, can be spent entirely 
on federal secondary roads even though such road is not a mail 
route road. By reading these statutes together, as is required (State 
v. Fink, 104 N. W. 1059, 74 Neb. 64), it becomes clear that no statutory 
conflict exists. Thus it is unnecessary to interpret the statute, 
(State v. Moore, 63 N. W. 130, 45 Neb. 12), but necessary only to 
give to the statutory language its ordinary and customary meaning 
(State v. Bratton, 133 N. W. 429, 90 Neb. 382). We are constrained 
to advise, then, that the funds raised under the methods described 
in Sec. 39-1008, supra, may be used entirely for the improvement 
of federal secondary roads, whether they are mail route roads or not, 
when matched with federal funds. 


March 6, 1952 
PERSONAL PROPERTY TAXATION 


Legal Residence for Purposes of 


REQUESTED BY: Arthur A. Weber, County Attorney, Bassett, Rock 
County, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 
QUESTIONS: (1) What is the situs of taxation for: (a) Cars 


used for pleasure and business? (b) Pickups and 
trucks used on farms or ranches? (c) Vehicle 
used at established places of business? 


(2) What effect do affidavits have in determin- 
ing a person’s place of residence? 


(3) How do you determine a person’s voting 
situs? 


(4) If a taxpayer lives in one county and has 
listed his truck for taxation in the county (an- 
other county) of his ranch or business headquar- 
ters, must the proper place for listing and assess- 
ing this property be determined by the Board 
of Equalization and Assessment? 


(5) If in the above situation (No. 4) the tax- 
payer does not claim the ranch or business .head- 
quarters as his residence, who determines the 
proper tax situs? 


CONCLUSIONS: (1) (a) The owner’s place of residence. 
(b) The place where the farm is situated. 
(c) The place where the business is done. 


(2) They are not conclusive, but may have some 
effect. 


(3) He votes at his residence; residence being 
mostly a matter of intention. 


(4) Yes. 
(5) The Board of Equalization and Assessment. 


The above inquiries have been provoked by the following situa- 
tion: Certain taxpayers, ostensibly living in Bassett, Rock County, 
Nebraska, and owning cars and other vehicles, claim their legal 
residence to be outside of the City of Bassett, and in some instances 
cutside of the county. Section 77-1202, R. R. S. 1943, applicable to 
taxation of personal property, provides that personal property ‘must 
be assessed in the county, precinct, township, city, village and school 
district where the owner resides.” 


The Iowa Court, in Glotfelty v. Brown, 126 N. W. 797, 148 Iowa 
124, declared that the place where a person lives, within the statute 
providing that moneys and credits shall be listed and assessed where 
the owner lives, is the place of his residence. 


The Michigan Court, in Crittenden v. City of Mt. Clemens, 
49 N. W. 144, 86 Mich. 220, set out the following general principle: 
A personal property owner cannot avoid assessment at the place of 
his actual residence by claiming a residence in another place for 
the purpose of escaping taxation. 


In In re Estate of Meyers, 137 Neb. 60, 288 N. W. 35, the Ne- 
braska Court said as follows: 


“‘One’s residence is where he has his established home, 
and to which, when absent, he intends to return. To effect a 
change of domicile there must not only be a change of residence, 
but an intention to permanently abandon the former home.’ 
State v. School District, 55 Neb. 317, 75 N. W. 855. 


“Where the evidence shows that a person has voted for 50 
years or more in a certain county and, when absent from such 
county, either returned in person to vote or voted an absentee 
ballot, such fact, when taken in connection with all other facts 
in the case, is convincing and persuasive in determining a per- 
son’s domicile.” 


Other courts have regularly attached great significance to the 
place where a person votes or registers to vote in determining that 
person’s residence for other purposes. 107 A. L. R. 448. 


This office, in an opinion issued on February 9, 1946, and found 
on page 369 of the 1945-46 Report of the Attorney General, declared 
that residence is a matter of intention. 
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The taxpayers you mention most likely vote in the city of Bas- 
sett; live in the city of Bassett; and thus it would seem they intended 
that to be their place of residence. They cannot avoid assessment, 
or mitigate assessment, by claiming a residence in another place. 
It is our opinion, then, by applying the principles mentioned above 
to the brief facts we have, that the business or pleasure cars should 
be licensed and taxed in the City of Bassett. 


Section 77-1204, and Section 77-1218, R. R. S. 1943, read as 
follows: 


“When the owner of livestock or other personal property 
connected with a farm does not reside thereon, the same shall 
be listed and assessed in the county, township or precinct where 
the farm is situated. If the farm is situated in several town- 
ships or precincts, it shall be listed and assessed in the town- 
ship or precinct in which the principal place of business on such 
farm shall be.” (77-1204) 


“The property of banks or bankers, or other companies, 
and merchants, except as otherwise specifically provided, shall 
be listed and assessed in the county, township, precinct, city, 
village, and school district where the business is done; and of 
manufacturers and mines in county, township, precinct, city, 
village and school districts where the manufactory or mine is 
located.” (77-1218) 


Obviously, then, pickups and trucks used on the farm or ranch 
(ranch being synonymous with farm as far as Section 77-1204, supra, 
is concerned) would be taxable in the county, township or precinct 
where the farm is situated, and trucks used at a place of business 
would be taxable in the county, township, precinct, city, village, 
and school district where the business is done. 


Applying these statutes to the facts presented, we would advise 
that the taxpayer’s claimed legal residence is of no influence. We 
are concerned here only with the place where the farm is situated, 
or, in case of a business establishment, the place where the business 
is done. The tax situs in such cases would seem easily discernible 
and need no further explanation, except to point out an opinion 
of this office interpreting some of the language of Section 77-1204: 


“We do not find any intention that the rule be extended 
further to permit the farmer to reside in one place and keep his 
property there, but by claiming some remote connection with his 
farm succeed in having property normally taxable at his city 
residence taxed out on the farm simply because it is more eco- 
nomical that it should be taxed there. * * * 


“If, upon a whole disclosure of the nature of the farm’s 
operation, your board of commissioners feels that the particular 
pickup is directly and closely connected with the farm it may 
authorize taxation at the place of the farm. If, on the other 
hand, it is felt that the truck is an incident of the farm 
owner’s urban life or is used in connection with other farms or 
business enterprises, the board would be entirely justified in 
ruling it to be taxable at the residence of the owner.” Report 
of Attorney General, 1949-1950, page 270. 
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2. <A taxpayer’s affidavit claiming a legal residence other than 
where he lives and where he obviously intends to continue residing, 
has no effect whatsoever in determining the tax situs of this tax- 
payer. Said affidavit, too, would have no effect in determining the 
tax situs of personal property connected with a farm, or of personal 
property of companies or merchants, as a taxpayer’s legal residence 
has no influence in determining the tax situs of these properties. If, 
however, the taxpayer’s intended legal residence is not obvious, then 
an affidavit would have considerable influence in determining the 
taxpayer’s residence for purposes of taxation. 


3. An elector must vote at his place of residence. Section 32- 
732, R. S. 1943, has set out some guides “in determining the residence 
of a person offering to vote.” It is evident, from a reading of this 
statute, that a person’s residence for purposes of voting is determined 
principally by the intention of the voter. Section (8) of this act 
states that “the mere intention to acquire a new residence, without 
the fact of removal, shall avail nothing, nor shall the fact of removal 
without intention.” Under the operation of this particular portion 
of the statute, it would seem that in your instance the taxpayers 
would be required to vote in Bassett. This conclusion would be 
generally confirmed by an application, when possible, of any of the 
other guides presented in this statute, and by the following ruling 
of the Nebraska Supreme Court: A person’s “residence” is where he 
has his established home, a place where he is habitually present and 
to which when he departs he intends to return and the fact that he 
may at a future time intend to remove will not necessarily defeat 
his residence before he actually does remove. White v. Slama, 130 
N. W. 978, 89 Neb. 65. 


The above conclusion (that these taxpayers should vote in Bas- 
sett) is based on the facts you present. These facts are, however, 
quite brief, and we can conceive of possible additional factors, not 
mentioned, which would give cause to change our conclusion. There- 
fore, we hesitate to make a definite ruling on your particular situa- 
ation, but offer the afore-mentioned mostly as a guide. Each case 
must depend on its particular facts or circumstances. In 18 Am. 
Jur. 217, it is said: 


“While general rules and definitions as to its meaning may 
be laid down by the courts, there can be no absolute criterion by 
which to determine a person’s actual residence. Each case must 
depend on its particualar facts or circumstances, and the question 
should be determined as one of fact.” 


4. Section 77-1216, R. R. S. 1943, says as follows: 


“Questions that may arise as to the proper place to list 
personal property shall be determined as follows: 


(1) If between several places in the same county, the place 
for listing and assessing shall be determined and fixed by the 
county board; and 


(2) If between different counties, the place for listing and 
assessing shall be determined by the State Board of Equalization 
and Assessment. 


When fixed in either case, it shall be as binding as if fixed 
by specific statutory provision.” 
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Under the provisions of the above act if a taxpayer lives in one 
county and has listed his truck for taxation in another county (where 
he has his ranch or business headquarters), and a dispute arises over 
the tax situs of this vehicle, the proper tax situs should be deter- 
mined by the State Board of Equalization and Assessment. 


5. If, in the above situation, the taxpayer does not claim the 
ranch or ‘business headquarters as his residence, the tax situs, if a 
dispute arises, is still determined by the State Board of Equalization 
and Assessment. It would still present a question as to which county 
should list and assess the property, and the statute specifically 
provides that the State Board of Equalization and Assessment answer 
this question. 


March 7, 1952 
STATE INSTITUTIONS 


State Hospitals for Mentally Ill— 
Liability for Care of Patient 


REQUESTED BY: William W. Griffin, County Attorney, O’Neill, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: A wife, who had no estate of her own, was con- 
fined to the State Hospital for several years. Her 
husband, who owned property, did not pay for 
her care during his life. On his death his estate 
was probated but no claim was filed against it 
by the county for reimbursement of the money 
spent for care of the wife. Claims were barred 
and the estate is now closed. The wife inherited 
one-half of her husband’s estate. The county 
now claims reimbursement from the guardian’s 
estate of the wife for the entire amount expend- 
ed by it for care of the wife. The guardian ad- 
mits liability for the period following the death 
of the husband but denies liability for the period 
prior to the death of the husband. Is the guard- 
ian’s position valid? 


CONCLUSION: No. The estate of the wife is liable for the entire 
period of her confinement to the hospital even 
though her husband was also liable. The law 
imposes a joint and several liability on both the 
patient and her husband. 


Section 83-352, R. R. S. 1943, provides: 


“If any patient in a state hospital for the mentally ill, or 
the spouse, child, or parent of such patient, is possessed of an 
estate and income sufficient to meet the expense of his care and 
maintenance in the hospital without depriving those dependent 


upon such patient or relative of their necessary support, the 
guardian, spouse, child, or parent of such patient shall pay to 
the superintendent of the hospital, quarterly during the time 
the patient is in the hospital, a sum to be fixed by the Board of 
Control which shall be an amount equal to the per capita cost 
of maintaining the patient in the hospital. The amounts to be 
paid to the hospital under this section shall constitute a claim 
against the estate of the patient and be collectible therefrom. 
The Auditor of Public Accounts shall certify quarterly to the 
county clerk of each county the amount per capita cost and the 
names of all patients admitted to the hospital from such county 
upon behalf of whom payments have not been made by any 
relatives. It shall be the duty of the county board of each 
county to investigate all unpaid claims and cause action to be 
brought in the name of the county by the county attorney to 
a thereon, where it is probable that some recovery can be 
made.” 


This statute was construed by our Supreme Court in the case of 
State v. Heupel, 114 Neb. 797, 210 N. W. 275, and again in the case 
of In re Guardianship of Kraft, 150 Neb. 171, 33 N. W. 2d 534. In 
the latter case the court held that if there be an estate and also an 
income and if the two are sufficient, or if there be either the one or 
the other and it is sufficient, for the purpose named, there is an 
obligation to pay. 


Neither of the cases above mentioned decides the question which 
you have presented. However, both cases state that both the lan- 
guage of the statute itself and the apparent purpose which the legis- 
lature had in mind should be considered in construing the statute. 


We believe that the only reasonable interpretation that can be 
placed upon the language of Section 83-352 is that it creates a joint 
and several liability on the patient and on the spouse, child or par- 
ent of such patient, and that the estate of the patient, regardless of 
when she may have acquired it, is liable for the full amount of this 
rien = ie not of that part only which accrued after the death of the 

usband. 


Any other construction of this statute would, as it seems to us, 
do violence to the purpose and to the plain language of the statute. 


March 8, 1952 
CITIES AND VILLAGES 
Qualifications of Elective Officers 
REQUESTED BY: Ross D. Druliner, Jr., County Attorney, Benkel- 
man, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Deputy Attorney General. 


QUESTION: Whether the mayor and council of a city of the 
second class may enact an ordinance providing 


—447— 


that no person shall be eligible to election as an 
officer of the municipality unless he has been the 
owner, for a period of one year prior to his 
election, of real property situated within the ter- 
ritorial limits of the city? 


CONCLUSION: We think not. 


The legislature has declared in Section 17-109, R. S. 1943 in 
respect to cities of the second class that “all officers shall be quali- 
fied electors and taxpayers, and reside within the limits of the city”. 
See also Sections 17-103 and 17-104, R. S. 1943 relating to the same 
matter. 


Section 17-602, R. S. 1943, relating to cities of the second class 
and villages, defines a qualified elector as one ‘who shall have re- 
sided within the limits of any city of the second class or village for 
three months preceding any election therein”. 


It appears that one is a taxpayer in a municipality if he owns 
property, real or personal, having a tax situs therein and if he pays 
a tax levied thereon for municipal purposes or is subject to or liable 
for such a tax. State v. Moulton, 57 Mont. 414, 189 P. 59; Dowler 
v. State, ex rel Prunty, 179 Okla. 532, 66 P. 2d 1081; Morgan v. 
Board of Supervisors, 67 Ariz. 133, 192 P. 2d 236; Womack v. Varnado, 
204 La. 1019, 16 So. 2d 825. 


Such a taxpayer, if he resided within the municipality for the 
prescribed period, is a qualified elector and taxpayer. If the legis- 
lature had intended to limit the range of application of the word 
“taxpayer” to owners of real estate, then it could have done so very 
simply, by the use of the word “freeholder’. Cf. International Har- 
vester Co. v. Douglas County, 146 Neb. 555, 20 N. W. 2d 620; and 
see 42 Am. Jur. 918, Section 49 and 67 C. J. S. 153, Section 25 relat- 
ing to disqualification rising out of failure to pay taxes where 
payment is an express condition of eligibility. ; 


Section 17-505, R. S. 1943, provides, in part, as follows: 


“In addition to their special powers, second-class cities and 
villages shall have the power to make all such ordinances, by- 
laws, rules, regulations and resolutions, not inconsistent with the 
laws of the state, as may be expedient for maintaining the 
peace, good government and welfare of the corporation, * * *” 


The question whether a municipality may by ordinance add to 
the qualifications stated by statute has been considered in several 
cases which are cited in footnotes td the text in 62 C. J. S. 916, 
Section 476, relating to eligibility of persons to hold municipal offices 
and to the general rule that qualifications in additon to those pre- 
scribed by constitution or statute may not ordinarily be imposed by 
ordinance. Cf. 37 Am. Jur. 694, Section 83. 


Examination of these cases discloses, where the exercise of a 
power so to add qualifications has been sustained, that the courts had 
been dealing with situations rising in cities operating under home 
rule charters or that the case was that the office involved was one 
for which there was no statutory specification of qualifications or 
the office was one which is wholly within the control of the mu- 
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nicipality. McAuliffe v. Mayer of New Bedford, 155 Mass. 216, 29 N. 
E. 517. This case involved the exercise of a power to remove a 
police officer for engaging in political activities in violation of 
regulations imposed by municipal authorities. 


March 8, 1952 
MOTOR VEHICLES 
Classification as Commercial Truck 


REQUESTED BY: John W Newman, County Attorney, Aurora, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: Is a truck used for purposes of hauling coal from 
a freight car siding to a school building a ‘“com- 
mercial truck” within the provisions of Section 
60-311.03, R. S. Supp. 1951? 


CONCLUSION: Yes. 
Section 60-311.03, R. S. Supp. 1951, provides as follows: 


“Any truck or combination of trucks or trailers, or semi- 
trailers not included in the three succeeding clasisfications, shall 
be deemed commerical trucks and the license registration plates 
for such trucks or trailers shall carry, in addition to the regis- 
tration number, the letter ‘C’. The term ‘commercial truck’ and 
‘commercial trailer’ shall not include the three following classi- 
fications: (a) Trucks and trailers operated wholly and exclus- 
ively within an incorporated city, town, village or within five 
miles of the corporate limits thereof where owned and operated, 
shall carry on license plates in addition to the registration num- 
ber, the letter ‘L’. (b) Trucks and trailers of farmers or ranchers, 
used wholly and exclusively to carry supplies to the owner’s 
farm or ranch, used by the farmer or rancher to carry his own 
products to storage or market or used by farmers or ranchers 
in exchange of service in such hauling of such supplies or pro- 
ducts, shall carry on license plates, in addition to the registration 
number, the letter ‘F’. (c) 


‘Light trailers,’ attached to a passenger car and used wholly 
and exclusively to carry miscellaneous items of personal proper- 
ty, shall carry on license plates, in addition to the registration 
number, the letter ‘Z’.” 


In the situation you present, the facts are as follows: 


A farmer possessed of a truck bearing only the letter ‘F’ on its 
license plates is using said truck to haul coal from a freight car 
siding to a school building. The farmer, a member of the school 
board, purchases the coal and his son delivers it to the school in this 
truck, charging $1.50 per ton for loading and unloading the coal. 
The school pays the son for his labor and the farmer for his coal, 
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and it is contended by the farmer that none of this payment is for 
use of the truck. 


The aforementioned statute requires all trucks to carry the 
letter ‘C’ in addition to their registration number unless they fit into 
classifications (a), (b), or (c). Clearly this truck cannot fit category 
(c) or (a), and thus your question concerns only whether it fits into 
category (b). We are of the opinion that it does not. 


The statute is not ambiguous and we must accord the language 
its common meaning. Cross v. Theobald, 280 N. W. 841, 135 Neb. 
199. The truck you mention is not “used wholly and exclusively to 
carry supplies to the owner’s farm or ranch; it is not used” to carry 
his own products to storage or market; nor is it used “in exchange 
of service in such hauling of such supplies or products.” The rather 
unreasonable suggestion that the owner has asked and received for 
the use of the truck no compensation does not preclude it from 
classification as a comemrcial truck. 


March 10, 1952 
ELECTIONS 


Filing Date of Incumbent 


REQUESTED BY: Herman E. Kuppinger, Election Commisisoner, 
Douglas County, Omaha, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Deputy Attorney General. 
QUESTION: Whether Section 32-503, R. S. Supp. 1951, relat- 


ing to the time within which the filing of nomi- 
nation papers must be accomplished by the in- 
cumbent of another elective office, is applicable 
in the case of one who is a member of a board 
of education of a school district? 


CONCLUSION: No. 


Section 32-517, R. S. Supp. 1951 provides that all certificates of 
nomination or nomination statements which are in apparent con- 
formity with the provisions of Sections 32-512 to 32-516 shall be 
deemed to be valid, unless objections thereto shall be duly made in 
writing within ten days after the filing of the same. 


Nowhere in the form of nomination statements prescribed in 
Section 32-514 is there any requirement that the person named in the 
instrument shall state whether or not he is the incumbent of an 
elective office. It follows, necessarily, that whether such is the fact 
is a matter dehors the record. It is settled law that if there exist 
certain facts outside the record which disqualify the person named 
or which estop him from filing at the time he seeks to do so, then 
such facts shall be presented to the officer who receives the filing, 
by way of written objections. The ruling of the receiving officer is 
final, unless it be overruled by a judge of a court having jurisdiction 
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of an appeal. State ex rel Meissner v. McHugh, 120 Neb. 356, 233 
N. W. 1; State ex rel Smith v. Marsh, 120 Neb. 287, 232 N. Ww. 99; 
State ex rel Quinn v. Marsh, 141 Neb. 436, 3 N. W. 3d 892. 


No doubt a receiving officer may decline to accept, file and pro- 
cess a nomination certificate which is tendered out of time in any 
case where time alone is the sole question involved. But where the 
answer to the question whether a candidate has filed out of time 
turns on a matter of fact relating to the status of the candidate, 
then we think it appears by the foregoing cases that the matter 
shall be determined in accordance with the statutory procedure, by a 
rae upon the written objections. State ex rel Brazda v. Marsh, 
141 Neb. 817, 5 N. W. 2d 206. 


Without specifically enumerating the respective offices, it is 
clear that Section 32-503, insofar as it purports to declare in the 
circumstances therein mentioned a vacancy in the office of an in- 
cumbent of a constitutional office, does not apply to constitutional 
officers. It is beyond the power of the legislature so to declare. 
Sections 17 and 23 of Article III of the Constitution; Conroy v. Hallo- 
well, 94 Neb. 794, 144 N. W. 895; State v. Brown, 131 Neb. 239, 267 
N. W. 466; Laverty v. Cochran, 132 Neb. 118, 271 N. W. 354. In State 
ex rel Brazda v. Marsh, supra, the justice who heard the case, in 
referring to Section 23 of Article III of the Constitution, said at the 
foot of page 831 of the Nebraska report: “Obviously, this provision 
has no , Possible application except to a present incumbent of a public 
office.” In such cases there 4 ae vacancy for which anyone can 
file. Further, Section 32-536, Supp. 1951 limits the range of 
application of the language of Gaction 32-503. 


Section 32-503 must be read not only in the context in which it 
appears, a component part of the primary election law, but also in 
the light of its own history, in order that the expression of the inten- 
tion of the legislature be not distorted and the language of the 
section be not extended to cases with which the legislature had no 
intention to deal. State v. Cosgrove, 85 Neb. 187, 122 N. W. 885. 


Prior to its amendment in 1935 Section 32-503 read as follows: 


“All candidates for elective offices, age those express], 
exempted from the provisions of this article, shall be Hentnated- 
First. By a primary held in accordance with this article, or 
Second. By nomination papers signed and filed as provided by 
statute.” 


To the foregoing language of the statute there was then added 
the following: 


“If the candidate for an elective office is the incumbent of 
another elective office, the filing of the requisite nomination 
papers of such incumbent for said other elective office shall be 
perfected at least seventy days prior to the date of such primary, 
notwithstanding any more general or special law respecting 
elections contained in Sections 32-1107, 32-1122 or 32-1123. The 
filing of the requisite nomination papers, perfected as aforesaid, 
shall create a vacancy in the elective office which said candi- 
date then holds as of the date of the commencement of the term 
of the office for which he filed or for which he accepted filing; 
and candidates may file for the unexpired term of the office 
which becomes vacant, as aforesaid.” 
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We think that the legislative intention expressed is that in the 
ease of an incumbent of any elective office which is within the scope 
of the primary law who during his term of office files for another 
elective office within the scope of the primary law must file at an 
earlier date than other candidates; that his own term of office, if it 
endures beyond the date of the commencement of the term of office 
for which he files or for which he accepts a filing, shall expire 
accordingly; and that candidates may then file for the unexpired 
term of his office which, by the very express terms of the section 
itself is an office within the scope of the primary law and is not 
one which is expressly exempted from the provisions of the primary 
election law, or is not one which is protected by the constitutional 
provisions hereinbefore mentioned. The offices which are expressly 
exempted are specified in Section 32-502, R. S. Supp. 1951 and 
school district offices are included. The correlative Section is 32- 
524, R. S. Supp. 1951. 


The purpose to be served by the statute is that an incumbent 
of an office within the scope of the primary law whose term of 
office endures beyond the date of the commencement of the term of 
the office he seeks shall file earlier and open the field to candidates 
for the unexpired portion of his term. The title of H. R. 7, Session 
Laws of 1935, page 262 manifestly supports this construction of the 
statute. Further, that an incumbent of an elective office within the 
scope of the primary law shall not delay his filing to the last day if 
he intends and chooses to test his chances to be elected to another 
office which is within the scope of the primary law. 


The only material addition to Section 32-503 as a result of the 
1951 act is the incorporation therein of the words “or as of the date 
such vacancy is filled by the election”. This language was inserted 
to deal with the situation which arises where an incumbent of an 
office within the scope of the primary law becomes a candidate to 
fill a vacancy in an office, likewise within the scope of the primary 
law, which, having been vacated for any statutory cause, was filled 
by appointment until a successor could be elected at the next 
general election. We are of the opinion, therefore, that the require- 
ment of an earlier filing is not applicable in the case of an incumbent 
of an elective office which is not within the scope of the primary 
law. The statutory scheme does not embrace such a case. 


You affirm that you and your predecessor in office have given 
a broader construction to the act in Douglas County. We recognize, 
of course, where the proper statutory procedure has been invoked, 
as set forth in Section 32-517, that the receiving officer upon a 
hearing may reach a contrary decision and that such decision will 
be final, unless an appeal be taken. Until such time as a court of 
competent jurisdiction declares that the statute has a greater range 
of application than we have herein stated we shall adhere to our 
position, nonetheless recognizing that you may hold otherwise. 


We think it proper to point out that if the name of a candidate 
appears upon the primary ballot and he is one whose filing might 
have been ruled to be out of time, had proper objections been filed, 
and if such candidate is nominated, then the will of the voters pre- 
vails. The case for such a candidate is as strong as one where his 
name has been written in by the voters. Such is the import and 
impact of Section 32-517 and is in keeping with the rulings of the 
court in such instances. State ex rel Waggoner v. Russell, 34 Neb. 
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116, 51 N. W. 465, State ex rel Morton v. Van Camp, 36 Neb. 91, 
54 N. W. 113; State v. Lansing, 46 Neb. 514, 533, 64 N. W. 1104. 


March 10, 1952 
TAXATION 


Tax Exemption of Subordinate Grange Meeting Hall 


REQUESTED BY: Russell A. Souchek, County Attorney, Seward, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Clarence A. H. Meyer, Assistant Attorney General 
QUESTION: May the property owned by a Subordinate 


Grange, used as a meeting hall by that fraternal 
society, be exempted from taxation? 


CONCLUSION: Exemption of property from taxation is princi- 
pally a question of fact, the determination of 
which should be made in the first instance by 
the County Board of Equalization. However, on 
the basis of the facts available, it is our opinion 
that it is extremely doubtful that the Grange in 
question would be able to successfully support a 
claim for tax exemption. 


You inquire as to the tax status of certain real estate recently 
acquired by Goehner Grange No. 371 for the purpose of building 
thereon a meeting place for its membership. It is indicated in your 
letter that a claim for tax exemption of the property is based upon 
Section 77-202 (3), which exempts from taxes, “property owned and 
used exclusively for educational, religious, charitable or cemetery 
purposes, when such property is not owned or used for financial gain 
or profit to either the owner or user.” 


The legal principles to be followed in determining the existence 
of tax exemption are set forth in Scottish Rite v. County Commission- 
ers, 122 Neb. 586, 241 N. W. 93, 81 A. L. R. 1166: 


“In this jurisdiction it is not the character of the owner but 
the nature of its use which must in each individual case furnish 
the test for determining the tax exempt character of the property 
involved. If that use be truly and exclusively religious, or ex- 
clusively educational, or exclusively charitable, or a combination 
of the three uses, and involves no other use, for the reasons 
expressed in the cases cited, we are not concerned as to whether 
it be strictly a public charity or a private charity in the technical 
sense of these terms. * * * 


“So, too, we are committed to the doctrine that, in determin- 
ing whether or not property falls within a tax exemption provi- 
sion, the primary or dominant use, and not an incidental use, 
will control.” 
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With reference to the procedural problems connected with estab- 
lishment of tax exemption, our Court has taken this position: 


“In view of Section 1, Art. VIII of the Constitution, quoted, 
exemptions from taxation will never be presumed. The burden 
of proof by competent evidence of the facts supporting such claim 
is imposed on those seeking to secure an exemption of property 
from general taxation. This includes not only the establishment 
of an exemption, including the fact that such property is not used 
for financial gain or profit to owner or holder, but also the 
precise extent of applicant’s exemption therein.” (B. P. O. E. v. 
Board of Equalization, 125 Neb. 841, 252 N. W. 313) 


From the foregoing it is abundantly clear that this office would 
not be justified in determining the tax status of the property in ques- 
tion on the basis of the facts submitted. 


The Goehner Grange is a corporation under the terms of Section 
21-608, R. S. Supp., 1951, and we have therefore checked the charter 
filed by the Nebraska State Grange. The charter was filed with the 
Secretary of State on June 9, 1951, but is not informative as to the 
character of the organiaztion, since the objects and purposes of the 
corporation are not set out therein, the charter being confined to 
matters of internal management. However, it does provide in Article 
1, Section 1 that, “This Grange shall be designated as the Nebraska 
State Grange of the Order of Patrons of Husbandry, and in all its 
acts shall be subject to the Constitution, Laws and Regulations of the 
National Grange.” 


The Constitution of the National Grange was not filed, but we do 
have available the book, “The Grange—Friend of the Farmer”, written 
in 1949 by Charles M. Gardner, who devoted a lifetime to the Grange 
and its advancement. On Page 423 he sets forth Section 2 of the 
Articles of Incorporation of the National Grange as the same were 
issued on April 6, 1876 by the State of Kentucky: 


“The object of the corporation hereby created is the promotion 
of agricultural and other kindred pursuits, by inducing coopera- 
tion among farmers, and those alike interested, for their mutual 
benefit and improvement; and to this end to act as the controlling 
body of the order known as ‘The Patrons of Husbandry,” an order 
organized in the United States for the purposes aforesaid.” 


Mr. Gardner refers to the foregoing quotation as a concise state- 
ment of the objectives of the National Grange. Thus, if the Goehner 
Grange meeting hall is to be used to promote the objectives outlined, 
it would seem extremely doubtful that it could meet constitutional 
requirements for tax exemption. 


Of similar import is a question appearing on Page 405 of Mr. 
Gardner’s excellent book, where he sets out the definition of the 
Grange contributed by Mr. John A. McSparran in 1916: 


“The typical Grange is the one that develops the whole quar- 
tet of Grange activity, namely:—The social feature, by which the 
people of a community are brought together in a way to make 
friendship easy and natural; the intellectual stimulus, that comes 
from the well-conducted Lecture Hour and the drill of parlia- 
mentary practice; the business contact, by means of which real 
benefits are paid the members in various directions during life 
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and health; and the political field, in which the member gets 
information on measures and principles, enabling him to exercise 
a more sovereign citizenship. 


“When all four of these fields are conscientiously cultivated, 
the prospect of continuous Grange growth and enthusiasm grows 
brighter.” 


With reference to the political field, mentioned above, Mr. Gardner 
on Page 91 makes this observation: 


“It is universally conceded by those familiar with the facts 
that one of the great contributions the Grange has made to the 
American Way of Life is its part in promoting the interests of 
Agriculture within the halls of legislation; in defending the wel- 
fare of the rural people; and in supporting the cause of good 
government.” 


Finally, on Page 366, we find Mr. Gardner giving this account rela- 
tive to Grange meeting halls: 


““* * * There are approximately four thousand Grange-owned 
halls, besides nearly as many more rented quarters, in the United 
States, distributed among almost forty states. Each one is a 
symbol of the progress rural families have made in the past eighty 
years as the result of ‘meeting together, talking together, working 
together, buying together, selling together, and in general acting 
together’ for their ‘mutual protection and advancement, as occa- 
sion may require.” 


Although not controlling, we submit that if the real property 
here in question is to be used for the purpose of promoting and carry- 
ing out the objectives suggested in the quotations from Mr. Gardner’s 
text, there would be basis for a considerable doubt that such property 
could meet the constitutional requirements for tax exemption. 


The constitution or charter which the Goehner Grange has filed 
with your county clerk may possibly contain additional evidence 
which would be helpful in making a final determination. (Section 
21-609, R. S., 1943; Bejot v. I. O. O. F., 128 Neb. 631, 259 N. W. 745.) 


As we have stated above, this office is not in a position to make 
a final determination of tax exemption, on the basis of the evidence 
available. It is extremely doubtful that we should do more than to 
set forth the legal principles involved, since the final determination is 
one of fact, and would be made by your County Board of Equalization. 
In the event that the Goehner Grange feels that it is entitled to claim 
tax exemption on the property, the claim should be submitted to the 
Board, together with the facts which support their claim. In the event 
that they should feel that the Board decision is incorrect, they would 
of course have the usual right to have recourse to the courts. 
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March 11, 1952 
MOTOR VEHICLES 
Tow Permits 


REQUESTED BY: Owen J. Boyles, Assistant Director, Department of 
Roads & Irrigation, Motor Vehicle Division,, Lin- 
coln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Assistant Attorney General. 


QUESTION: Where a truck-line or garage tows an operable 
power unit to the scene of a breakdown and then 
returns with the disabled tractor in tow, is a tow 
permit required under Section 60-901, R. S., 1943? 


CONCLUSION: No. 


Some truck lines operating central repair facilities, and some 
commercial garages, instead of taking mechanics to the scene of a 
tractor breakdown, will tow out an operable power unit for replace- 
ment purposes, and then tow back the unit which is in need of repair. 
It is clear that a tow permit would not be required on the return trip 
with the disabled unit, the only question being whether the exception 
in the statute is broad enough to permit the replacement unit to be 
taken to the scene of the breakdown without the necessity of securing 
a permit. Section 60-901, R. S., 1943, provides in part: 


“Except as hereinafter provided, motor trucks or passenger 
cars shall not be towed or pulled by other motor vehicles upon 
the highways of this state outside the limits of any incorporated 
city or town, except in case of temporary movement for repair or 
other emergency. * * * .” 


_ Because of the construction accorded penal statutes, it is our 
opinion that the term ‘other emergency’ is sufficiently broad to cover 
the outbound trip with the replacement unit, provided that the desti- 


nation is the scene of the breakdown and the unit is intended for 
immediate use as a replacement. 


March 11, 1952 
DRAINAGE DISTRICT 
Manner of Voting Where Benefits Not Apportioned 


REQUESTED BY: Fred C. Kiechel, County Attorney, Auburn, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Deputy Attorney General. 


QUESTION: Whether a person whose real property is situated 
within the boundaries of a drainage district or- 
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ganizied by landowners may cast the same number 
of votes that was properly allowed him at the 
election at which the district was organized in a 
case where an election is to be held in the district 
but no work has yet been done and no apportion- 
ment of benefits has been determined? 


CONCLUSION: Yes. 


Section 31-407, R. S. Supp. 1951, provides, so much of it as is 
pertinent, as follows: 


«“* * * Any person may cast one vote on each proposition to 
be voted on for each acre of land or fraction thereof, and for each 
platted lot which he may own or have an easement in, as shown 
by the official records of the county where the land or lots may 
be * * *. At all elections following the election by which the dis- 
trict is organized, each voter shall have one vote for each unit of 
benefit then apportioned against the land owned by the voter.” 
(Emphasis supplied) 


At first glance it would appear that the legislature had not fore- 
seen that a situation might occur in which the specified manner of 
voting at an election held subsequent to the organization election 
could not be used and that it had made no provision for such 
contingency. 


We are of the opinion that the language used is such as to convey 
the motion that the legislature by the juxtaposition of the words “each 
unit of benefit then apportioned” intended that the original manner 
of voting should persist until such time as units of benefit had been 
opportioned, the manner of voting at elections thereafter to be gov- 
erned by such units of benefit, subject to change in accordance with 
any new apportionment determined pursuant to the provisions of 
Section 31-414, R. S. 1943. 


March 11, 1952 
SCHOOL LAND 


Sale of Lease: Appraisal of Improvements 


REQUESTED BY: John H. Keriakedes, County Attorney, Rushville, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 
QUESTIONS: 1. When a school land lease has been sold does 
the old or new lessee pay the costs of the 
appraisal? 


2. Can the old leaseholder remove part of the 
improvements and force the new leaseholder to 
pay the appraised value of others or must he 
leave all or remove all? 
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3. What are the “same fees as appraisers are 
allowed for appraising school lands on an appli- 
cation for their purchase.” as referred to in 
Section 72-240.06? 


CONCLUSIONS: 1. The new lessee is required to pay all costs of 
the appraisal. 


2. All of the improvements must be left upon 
the land and no part of the same may be removed 
unless the new lessee agrees to such removal. 
If all rental due the state under the old lease, 
has been paid the improvements may be re- 
moved if the new lessee consents to such removal. 


3. For making the appraisment of improvements 
on school lands the members of the County Board 
are entitled to the same compensation as they 
receive in the performance of their regular duties 
as members of the County Board. 


1. Section 72-240.06, R. R. S. 1943, expressly provides that “The 
new lessee shall pay all costs of the appraisal.” 


2. While the old lessee is the owner of the improvements on 
the land the new lessee is required to pay for the same in order to 
be entitled to the lease. Section 72-240.06 provides in part: “all the 
improvements on the land shall be appraised * * * The new lessee, 
if he be other than the former lessee, shall within thirty days after 
the filing of the appraisement pay to the County Treasurer the 
amount of the appraisement * * * The new lease shall be revokable 
until the amount of the appraisement has been paid.” The statute 
does not authorize the old lessee to remove the improvements and 
the new lessee is entitled to them when he has complied with the 
statutory requirements. The old lessee is without authority to 
remove all or a part of such improvements. However, if all rental 
due the state under the old lease has been’ paid the improvements 
may be removed if the new lessee consents to such removal. 


3. Section 72-240.06 provides that the members of the County 
Board “shall be allowed for their services in making the appraise- 
ment the same fees as appraisers are allowed for appraising school 
land on an appliaction for their purchase.” At the time this provi- 
sion was inserted in the law the County Board was required to 
appraise school lands which were offered for sale and the statute 
expressly provided the amount of their compensation. This provision 
has now been repealed and such appraisal is made by a representative 
appointed by the Board of Educational Lands and Funds. 


Section 33-128, R. S. Supp. 1951, fixes the salary of the members 
of your County Board at seven dollars and fifty cents per day for 
the time they shall be necessarily employed in the performance of 
their duties. The members of the County Board are required to 
appraise the improvements on school lands when the lease on the 
lands has been sold and request for appraisement is made. The 
statute clearly contemplates payment of compensation and requires 
the new lessee to make such payment. It is our opinion that the 
members of the County Board are required to make the appraisement 
by virtue of their office and are entitled to the same compensation 
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as they receive in the performance of their regular duties as 
members of the County Board. 


March 13, 1952 
DEPARTMENT OF HEALTH 


Vital Statistics—Furnishing Information Concerning 


REQUESTED BY: E. A. Rogers, M. D., Acting Director of Depart- 
ment of Health, State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTIONS: 1. Are county registrars required by law to 
furnish information contained in records of vital 
statistics to newspapers and to commercial agen- 
cies and similar agencies? 


2. Does the Bureau of Vital Statistics have 
authority to regulate the practice, by county 
registrars, of furnishing such information? 


CONCLUSIONS: 1. No. 
2. Yes. 


Section 71-601, R. R. S. 1943, provides: 


“The Department of Health shall provide for the registration 
of births, deaths, marriages and divorces, and shall promulgate 
and enforce such rules as are necessary to carry out the purposes 
of Sections 71-601 to 71-616.” 


Section 71-602, R. R. S. 1943, provides: 


“The Department of Health shall appoint municipal or county 
clerks as local registrars, who shall have such territorial juris- 
diction as may be conferred upon them by the department.” 


The duties of the local registrars are set out in Section 71-608 
R. R. S., 1943, as follows: 


“Local registrars shall, on or before the fifth day of each 
month, forward to the Department of Health the original certi- 
ficates filed with them during the preceding month; Provided, 
if an emergency should arise whereby a certificate is required 
by the department, then the local registrar, upon request 
from the State Registrar, must supply the same. In case no 
birth or no death has occurred the previous month, the local 
registrar shall so report on a card provided for that purpose.” 


An examination of the above quoted statutes discloses the fact 
that the local registrars are merely the agents of the Department 
of Health employed to obtain and transmit the Department the vital 
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statistics and data upon which the records of the Department per- 

taining to vital statistics are based. The data and information 

collected by the local registrars are not, however, public records 

Seal ced have been filed and recorded, with the Department of 
ealth. 


In an opinion given by this Department to Mr. Frederick H. 
Wagener, under date of August 7, 1947, (Report of Attorney General 
for 1947-1948, page 235) we stated it as our opinion that the records 
of births and deaths are public records to which newspapers are 
entitled to have access. We adhere to that opinion but we would 
qualify it by saying that until such records become public records 
by being filed and recorded with the Department they are not public 
records in the sense that the public or any newspaper or other 
agency may demand access to them as a matter of right. Much of 
the information on which these records are based is obtained through 
physicians and others who receive it as confidential matter, and, by 
law, certain types of information received by the Department must 
remain confidential. Information and copies of these records may 
be supplied to an applicant “for any proper purpose”, (see Section 
71-612, R. S. Supp. 1951), but this does not mean that the Department 
is bound to furnish copies of these records or information obtained 
from them to any and all applicants and for any and all purposes. 


We regard the furnishing of vital statistics, when not of a confi- 
dential nature, to legal newspapers as proper, and see no reason why 
this should not be done by county registrars under such reasonable 
regulations as the Department may adopt, but where the information 
is confidential in nature, or is sought for some improper purpose, it 
may not be demanded as a matter of right, and the Department may 
require the county registrars to refuse to supply this information 
under such circumstances. 


We believe that under the provisions of Section 71-601, above 
quoted, the Department has ample power to promulgate and enforce 
such reasonable rules as may be necessary and proper governing the 


furnishing of vital statistics to newspapers and other agencies by 
county registrars. 


March 14, 1952 
MAIL ROUTE ROADS 
Effect of Change In 


REQUESTED BY: Ray E. Sabata, County Attorney, David City. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: Where Federal Authorities have changed a mail 
route so as to disrupt the progressive statutory 
graveling process, what is the proper procedure? 


CONCLUSION: It should be determined by the County Board. 
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The Rural Mail Route Law, enacted in 1947 (Laws 1947, page 
393) and found now in Art. 10, Chapter 39, R. S. Supp., 1951, provides 
a method for progressive graveling of mail route roads. Sec. 39-1002, 
supra, sets out the procedures prerequisite to a special annual tax 
of one mill on the dollar valuation, said money to be used for 
purposes of improving all mail route roads in the county. Sec. 39- 
1004, supra, provides that this process of improvement should con- 
tinue, as the funds permit, until all mail route roads in the county 
are properly improved, and Sec. 39-1006, supra, requires that there 
be equal improvement among the mail routes within the county, and 
that the number of miles improved be equally divided annually 
between the first and last miles of each route. 


Operating under this statute for the last few years, you have 
been able, in your county, to improve a portion of the mail route 
roads existing at the time of the passage of the act. Commencing 
January 1, 1952, however, by virtue of a mandate from the Federal 
Government, this route was changed. Said change resulted in several 
improved miles of road being eliminated from the mail route and 
several unimproved miles, which if the new route had existed at the 
enactment of the Rural Mail route Act would now be improved, being 
added to the mail route. Inasmuch as the statute did not contem- 
plate this possibility there is no provision for such a circumstance, 
and you inquire as to your procedure insofar as future mail route 
improvement is concerned. 


Your problem is the equivalent of this: You have improved 
eight miles of road on each and of a particular mail route road, and 
had planned, then, when this years tax was. in and the proper 
proportionate amount was allocated to the mail route fund, to start 
improvement at the ninth mile. The mail route has now been 
changed, however, and this change leaves, instead of eight improved 
miles at one end, five improved miles and three unimproved miles, 
and your concern is whether you should commence this years 
improvement at the ninth mile, as planned before the change in 
route, or should you first gravel the three unimproved miles and 
then proceed to the ninth mile. 


Your problem is completely unique. It has never been presented 
before in this state or in any other state (no other. state having an 
act such as ours), and it was evidently not contemplated by the 
Legislature. Under these circumstances we are of the opinion that 
the proper procedure in the matter should be determined by the 
County Board, Section 39-1004, supra, says “the responsibility for 
improving and maintaining rural mail route and star mail route 
roads shall rest upon the county board within each county.” 


In order to be valid the Board’s determination should stay 
within the bounds of reasonableness, and an important consideration 
might be the possible methods of eventually graveling the neglected 
three miles in the event you decide to commence your improvement 
this year at the ninth mile. Also, it should be pointed out that in 
the event you decide to first improve the three miles you are soon 
faced with the possibility of having more improved miles at the 
other end of the route than at this end. 


The Legislature obviously did not intend that this law operate 


to that end, and thus in solving any of the unforseen problems 
wrought by this change in the mail route you should be cautioned 
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that the Legislature intended that improvement be equally divided 
between the first and last miles, and that any construction of the 
statute which would tend to defeat that intent is invalid. 


March 17, 1952 
PURCHASING AGENT 
Obtaining Postal Permit for Second Class Matter 


REQUESTED BY: Blaine Yoder, State Purchasing Agent, Lincoln. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Assistant Attorney General. 


QUESTION: Under the statutes as they now exist, may the 
State Purchasing Agent apply for a postal permit 
for Second Class mailing in order to take care 
of certain regular bulk mailings, the individual 
items of which are too heavy to be handled in the 
metering machine without causing excessive wear 
and damage to the machine? 


CONCLUSION: Yes. 


Our Court has:on a number of occasions said that in con- 
struing a statute, the legislative intent is to be gathered from 
the necessity or reason for its enactment, and that its several 
provisions should be construed together, in the light of the general 
objects and purposes of the act, so as to give effect to the ae 
intent. The title of the 1943 act setting up the central mailin ng 
room provided that its purpose was to require that all offici 
outgoing mail from the capitol building was to be delivered 
unstamped to the central mailing room to be metered and dis- 
patched. The purpose of having all mail delivered unstamped to 
the central mailing room was to make it unnecessary for the 
many individual departments to have on hand large quantities of 
postage stamps, and to thus eliminate the many opportunities for 
misuse of the stamps. The purpose of having the mail metered 
was to make it possible to identify an individual mailing as having 
been made with official postage, something which could not be 
done where an ordinary package stamp is used on an envelope. 
Obtaining a second class permit would in no way undermine or 
conflict with the purpose of the act. Mailings made with the 
permit would still have to be delivered to your office for checking, 
and the permit itself bears an identifying number which would 
show that official postage was being used on a particular mailing. 


Our opinion in this matter is supported by the fact that the 
act creating the central mailing room is a penal statute, yet no 
penalty is provided in the event that your office sends out mail 
which is not metered. Obviously, the Legislature recognized that 
under certain circumstances you might be unable to use the meter- 
ing machine, including the possibility that the machine itself 
might break down or that there might be an extended power 
failure which would interfere with normal mailing procedure. 


—462— 


Your specific problem arises in connection with the mailing 
of the monthly publication of the Resources Division, which is of 
a size which causes excessive wear on the metering machine. Use 
of a permit for that mailing would not only save the rather costly 
machine, but would also save considerable time and office labor. 
We think it proper under the statutes for you to make application 
for the permit for the purpose outlined. 


March 17, 1952 
ELECTIONS 
Home Rule Charier Cities; Hours of Elections 


REQUESTED BY: Donald H. Weaver, County Attorney, Grand 
Island, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Deputy Attorney General. 


QUESTION: Whether a provision in a charter or in an 
ordinance enacted by the authorities of a city 
operating under a home rule charter, specifying 
the period of the day during which the polls 
shall be open at a municipal election, is rend- 
ered inoperative in every case where the hours 
specified by charter or ordinance are incon- 
sistent with the provisions of a general statute 
which requires that at all elections the polls 
shall be opened at 8:00 A. M. and closed at 
8:00 P. M.? 


CONCLUSION: Yes. 
Section 32-106, R. S. Supp. 1951 provides: 


“Election shall mean any primary, special, municipal, or 
general election, except school elections, at which the electors 
of the state or of any subdivision thereof choose by ballot 
public officials or decide any public questions and propositions 
lawfully submitted to them.” (Emphasis supplied) 


Section 32-445, R. S. Supp. 1951 provides: 


“At all elections the polls shall be opened at eight a. m. 
and closed at eight p. m. of the same day; but if the judges 
and clerks shall not attend at the hour of eight a. m., or if 
it shall be necessary for the electors present to appoint "judges 
and clerks, or any of them, as prescribed in Section 32-407, 
the polls may, in that case, be opened at any time before the 
time for closing the same shall arrive, as the case may 
require.” (Emphasis supplied) 


It is settled that where the legislature has enacted a law 


affecting municipal affairs, but which is also of state concern, the 
law takes precedence over any municipal action taken under the 
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home rule charter. Axberg v. City of Lincoln, 141 Neb. 55, 2 N. 
r a 613; Nagle v. City of Grand Island, 144 Neb. 67, 12 N. W. 
2d 540. 


If a state statute relating to the hours of the day within 
which a qualified voter may exercise the constitutional right of 
suffrage by appearing at the polls to cast his vote for the nomi- 
nation or election of public officials or to decide any public 
questions and propositions lawfully submitted, is in conflict or 
is inconsistent with the provisions on the same subjects in a 
charter,, or in an ordinance enacted by the authorities, of a city 
operating under a home rule charter, then the state statute must 
ere is controlling, and the municipal action is to be held for 
naught. 


We think that there is inconsistency and conflict if the case 
be that the legislature has declared that a voter may cast his 
ballot at any election, including a municipal election, between the 
hours of 8:00 A. M. and 8:00 P. M. and the municipal action taken 
under a home rule charter restricts the exercise of this right at 
a municipal election to the period between 9:00 A. M. and 7:00 
P. M. The case is not such as to come within the range of appli- 
cation of the rule laid down in Bodkin v. State, 132 Neb. 535, 
272 N. W. 547 where the court declared that a purpose to punish 
for selling liquor to a minor and for selling to a minor mowing 
were not legislative provisions which could not co-exist. e 
policy of the state and the city was declared to be the same. 
Here the public policy declared by the legislature is one of absolute 
uniformity throughout the state as to the hours of the day within 
which there may be exercised the constitutional right of suffrage 
by a qualified citizen. 


In reaching this conclusion we are not unmindful of the 
decisions of courts which have held that statutory requirements in 
regard to opening and closing the polls are not mandatory but 
are directory. 18 Am. Jur. 321, Section 210. Nor have we over- 
looked the fact that Section 32-445 did not, prior to the enactment 
of the 1951 code of election laws, have application to municipal 
elections. It is clear, now, that the range of application of Section 
32-445 has been extended by Section 32-106. 


In respect of the power of the legislature to enter into a field 
in which municipalities may have enacted ordinances, the court 
has declared in Consumers Coal Co. v. City of Lincoln, 109 Neb. 
51, 189 N. W. 643 that a charter “may provide for the exercise 
of power on subjects connected with municipal concerns, which are 
also proper for state legislation but upon which the state has not 
spoken, until it speaks”. 
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March 17, 1952 
ELECTIONS 
Voting by Employees 


REQUESTED BY: Frederick H. Wagener, County Attorney, Lin- 
coln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General. 


QUESTION: Are employees entitled to absent themselves 
from their service or employment without loss 
of pay for the purpose of voting on election 
day? 


CONCLUSION: If application is made before election day, 
employees are entitled to two hours without 
loss of pay during the time the polls are open 
for the purpose of voting, the employer may 
specify the hours. 


The present statute with reference to this problem was first 
enacted as a part of the primary law in 1907, (H. R. 405 Laws of 
1907, P. 217) and continued in force until it was amended in 1949 
to make it applicable to all elections. It now appears as Section 
32-1046, R. S. Supp. 1951 and reads as follows: 


“Any person entitled to vote at any election shall, on the 
day of such election, be entitled to absent himself from any 
service or employment in which he is then engaged or em- 
ployed for a period of two hours between the time of opening 
ead closing the polls. Such voter shall not, because of so 
absenting himself, be liable to any penalty nor shall any 
deduction be made, on account of such absence, from his usual 
salary or wages; Provided, application for such leave of 
absence shall be made prior to the day on which the election 
is held. The employer may specify the hours during which the 
employee may absent himself.” 


The above statute is clear and unambiguous requiring no 
specific construction to determine the legislative intent, the intent 
is evident by giving to the words used in the act their ordinary 
meaning. 


If the constitutionality of the above statute was ever in 
question it has now been settled by the Supreme Court of the 
United States in the case of Day-Brite Lighting Inc. v. State of 
Missouri being case number 317-October Term 1951. The opinion 
in the case being handed down on March 3, 1952. The case arose 
over the enforcement of a Missouri statute that is identical to the 
above with the single exception that four hours was granted to 
employees instead of two hours. The company objected to the 
enforcement of the act on the grounds that it violated the Due 
Process and the Equal Protection Clauses of the Fourteenth 
Amendment and the Contract Clause of Article 1, Section 10 of 
the Constitution. 


In disposing of those contentions the United States Supreme 
Court said: 
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“The legislative power has limits as Tot v. United States, 
319 U. S. 463 holds, but the state legislatures have consti- 
tutional authority to experiment with new techniques; they 
are entitled to their own standards of the public welfare; 
they may within extremely broad limits control practices in 
the business-labor field, so long as_ specific constitutional 
prohibitions are not violated and so long as conflicts with 
valid and controlling federal laws are avoided. * * * Missouri 
by this legislation has sought to safeguard the right of suf- 
frage by taking from employers the incentive and power to 
use their leverage over employees to influence the vote. But 
the police power is not confined to a narrow category; it 
extends as stated in Noble State Bank v. Haskell, 219 U. S. 
104, 111, to all the great public needs. The protection of the 
right of suffrage under our scheme of things is basic and 
fundamental. 


“The only semblance of substance in the constitutional 
objection to Missouri’s law is that the employer must pay 
wages for a period in which the employee performs no services. 
Of course many forms of regulation reduce the net return of 
the enterprise; yet that gives rise to no constitutional infirmity. 


“« * * * The classification of voters so as to free employees 
from the domination of employers is an attempt to deal with 
an evil to which the one group has been exposed. The need 
for that classification is a matter for legislative judgment 
(American Federation of Labor v. American Sash Co., 335 U. 
S. 538) and does not amount to a denial of equal protection 
under the laws.” 


With the constitutionality of the statute settled by the above 
case the opinion must follow that persons entitled to vote in this 
state may, on the day of election, absent themselves from their 
service or employment for a period of two hours without loss of 
pay, during the time the polls are open. Such persons must, 
however, have made application to their employer for leave to 
so absent themselves prior to the day of election and the employer 
may fix the hours of such absence. 


March 18, 1952 
STATE INSTITUTIONS 


Funds Recovered on Unpaid Claims of Mental Patients 


REQUESTED BY: F. J. Schroeder, County Attorney, Curtis, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 
Charles Thone, Assistant Attorney General. 
QUESTION: Whether a county treasurer can properly retain 
the funds collected on unpaid claims of mental 
patients? 
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CONCLUSION: No. 
Section 83-352, R. S. 1943, Reissue of 1950, provides as follows: 


“If any patient in a state hospital for the mentally ill, or 
the spouse, child, or parent of such patient, is possessed of an 
estate and income sufficient to meet the expense of his care 
and maintenance in the hospital without depriving those de- 
pendent upon such patient or relative of their necessary sup- 
port, the guardian, spouse, child, or parent of such patient 
shall pay to the superintendent of the hospital quarterly during 
the time the patient is in the hospital, a sum to be fixed by 
the Board of Control which shall be an amount equal to the 
per capita cost of maintaining the patient in the hospital. The 
amounts to be paid to the hospital under this Section shall 
constitute a claim against the estate of the patient and be 
collectible therefrom. The Auditor of Public Accounts shall 
certify quarterly to the county clerk of each county the amount 
of the per capita cost and ‘names of all patients admitted to 
the hospital from such county upon behalf of whom payment 
has not been made by any relatives. IT SHALL BE THE 
DUTY OF THE COUNTY BOARD OF EACH COUNTY TO 
INVESTIGATE ALL UNPAID CLAIMS AND CAUSE ACTION 
TO BE BROUGHT IN THE NAME OF THE COUNTY BY 
THE COUNTY ATTORNEY TO RECOVER THEREON, WHERE 
IT IS PROBABLE THAT SOME RECOVERY CAN BE MADE.” 
(Emphasis supplied) 


L. B. 141 of the 1949 Session of the Legislature amended 
Section 83-352, Revised Supplement 1947, by adding the last two 
sentences (county investigation and enforcement of unpaid mental 
hospital claims) to said section. According to the Committee of 
Public Health hearing on this bill (February 10, 1949), one rami- 
fication of the amendment was to “give responsibility of investi- 
—_ ty county rather than the Board of Control.” (Emphasis 
supplied). 


The Committee further stated that “this measure would do 
much to reduce the levy that is necessary today to take care of 
patients in mental hospitals.” No reduction whatsoever in the 
county hospital levy would be effected if the county treasurer were 
aoe to retain for county funds the moneys collected under 
this law. 


Thus, it is clear that the legislature’s design was (comple- 
menting other legislation upon the subject) that all moneys collected 
in the name of the county be passed on to the superintendent 
of the hospital so that subsequent county levies for its mental 
patients would be correspondingly reduced. All rules of statutory 
construction are subservient to the one that legislative intent 
must prevail. This is especially fundamental when any other 
construction would lead to mischievous consequences and cause 
the statute to fall short of accomplishing the purpose for which it 
was enacted. 


“The legislative intent is the cardinal rule in the construc- 
tion of statutes.” King of Trails Bridge Co. v. Plattsmouth 
Auto and Wagon Bridge Co., 114 Neb. 734, 207 N. W. 497; 
City of Lincoln v. Nebraska Workmens’ Compensation Court, 
133 Neb. 225, 274 N. W. 576. 
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“In construing a statute the legislative intent is to be 
gotten from the necessity or reasons for its enactment, and its 
several provisions should be construed together in the light 
of the general objects and purposes of the act, so as to give 
effect to the main intent * * *” Kearney County v. Hospe- 
mar, 102 Neb. 55, 167 N. W. 792; Austin v. State, 137 Neb. 
148, 288 N. W. 525. 


It is to be noted that all voluntary payments are made to the 
hospital * * * 


as a mental patient in a county hospital—83-352.02. 


* * * the guardian, spouse, child, or parent of such 
patient shall pay to the hospital * * * ”; 


as a mental patient in state hospital—83-352, 


“ * * * the guardian, spouse, child, or parent of such 
patient shall pay to the superintendent of the hospital * * *”. 


It is the conclusion of this office that all moneys collected in 
the name of the county by the county attorney on unpaid claims 
for mental patients should be remitted to the superintendent of 
the hospital in which the patients had been confined. 


March 19, 1952 
SCHOOL RETIREMENT SYSTEM 
Service Credit—Effect of L. B. 337 (Chap. 292, Laws, 1951). 


REQUESTED BY: Glenn I. Anderson, Director of. Retirement 
Systems, State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTIONS: 1. Are we correct in assuming that the public 
schools referred to in Section 79-1512 as amend- 
ed by L. B. 337, 1951 session of the Legislature, 
must be in Nebraska? 


2. Are we correct in assuming that July 1, 
1951, is the closing date on which an employee 
must be a member in order to receive prior 
service credit? 


3. Is this service credit based on the service 
requirements imposed on members of the Ne- 
braska School Retirement System, or may an 
employee of the Omaha School System receive 
credit for services if they meet the require- 
ments of the Omaha School System even though 
they do not meet the requirements of the 
Nebraska School Retirement System? 


—468— 


4. A member of the Nebraska School Retire- 
ment System must have at least fifteen years 
of full or part-time creditable service, two of 
which years must have been immediately pre- 
ceding retirement, in order to be eligible to 
receive disability benefits. Can a leave of ab- 
sence or temporary disability be substituted for 
these two years of rendered service? 


CONCLUSIONS: 1. Yes. 
2. Yes. 


3. The service credits must be based on the 
requirements imposed by the state law on 
members of the Nebraska School Retirement 
System. 


4. No. 


Section 79-1512 R. R. S. 1943, as amended by L. B. 337 of the 
1951 Legislature (Chap. 292, Session Laws, 1951) reads as follows: 


“Any employee who serves a public school operating under 
any other regularly established retirement or pension system 
shall, upon retirement and upon the public school certifying to 
the retirement board the years of service upon which the 
retirement is based, receive a service annuity to be paid by 
the state for the years of service thus certified in the same 
amount and basis as provided for members of the state retire- 
ment system under Sections 79-1522 and 79-1524 and said 
employee in order to qualify for prior service credit toward a 
service annuity shall have the same service qualifications as 
members of the school retirement system of the State of 
Nebraska who became members on or before July 1, 1950, as 
provided by Section 79-1515, but shall not come under the 
other provisions of Sections 79-1501 to 79-1553 while so em- 
ployed except as hereinafter provided in Section 79-1551. The 
retirement board shall pay monthly to the public school the 
service annuity payments thus certified from the Service 
Annuity Fund which amounts shall be added to the local 
retirement or pension payments of the employee and the said 
public school shall furnish to the retirement board all informa- 
tion required by the retirement board regarding service records 
of its employees.” 


You first inquire if the term “public school” as used in the 
above quoted Section refers only to a public school in Nebraska. 


It is our opinion that you are right in assuming that the term 
‘public school” as used in this statute means a public school in 
Nebraska. Section 79-1501, R. R. S. 1943, defines the term “public 
school” as used in this act, as follows: “(14) ‘public school’ means 
any and all schools supported by public funds and wholly under 
the control and management of the State of Nebraska, or any 
subdivision thereof,” etc. Under this definition, schools under the 
control of other states or jurisdictions cannot be included within 
the term “public school” as used in Section 79-1512. 


You ask if you are correct in assuming that the date, July 1, 
1950, found in Section 79-1512 as amended, should be construed to 
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mean July 1, 1951, in view of the provisions of Section 79-1515, as 
poenee L. B. 134 of the 1951 Legislature (Chap. 291, Session 
aws, ‘ 


As will be noted, Section 79-1512, as amended, provides that 
employees of a public school operating under any other regularly 
established retirement or pension system (Omaha public school 
system) “shall have the same service qualifications as members of 
the school retirement system of the State of Nebraska who became 
members on or before July 1, 1950, as provided by Section 79-1515,” 
etc. This act was approved April 26, 1951. 


However, Section 79-1515, referred to in Section 79-1512, was 
also amended by the 1951 session of the Legislature, by L. B. 134. 
which is Chapter 291, Session Laws of 1951, and was approved 
May 31, 1951. Prior to its amendment it provided that in order to 
be eligible to receive prior service credits school employees must 
have met certain requirements prior to July 1, 1945. It was 
amended by L. B. 134, which contained a provision that in order 
to qualify for prior service credit a school employee shall become a 
member of the school retirement system on or before July 1, 1951. 
It is clear that the date July 1, 1950, found in Section 79-1512 is an 
error and that the Legislature intended the date to be July 1, 1951, 
as fixed in Section 79-1515 as amended. You are right, therefore, 
in assuming that July 1, 1951, rather than July 1, 1950, is the 
closing date on which an employee must be a member of the 
school retirement system in order to receive prior service credit. 


You also inquire if a member of the Omaha School Retirement 
System is eligible to receive service credit from the State Retire- 
ment System if he meets the requirements of the Omaha System or 
if he must meet the requirements of the state law as to the 
Nebraska School Retirement System before he is entitled to receive 
service credits entitling him to receive benefits from the State 
- Retirement System. 


It has been pointed out that Section 79-1512, above quoted, 
provides that members of retirement systems outside the state re- 
tirement system (Omaha) are governed by Sections 79-1512 and 
79-1515 but not by other provisions of the Nebraska School Re- 
tirement Law. We interpret this provision to mean that the 
Omaha School Retirement System shall continue to preserve its 
own integrity and independence as a retirement system, but not 
that the members of the Omaha School Retirement System shall be 
able to qualify for benefits from the State Retirement System 
under regulations and conditions different from those imposed on 
other members of the State Retirement System, and conditions 
determined by the Omaha School District rather than by the State 
Legislature. If the law were construed otherwise, as has been 
suggested, we fear that it would be held unconstitutional as being 
discriminatory and also, perhaps, as being an unlawful delegation 
of legislative power to the Omaha School District. It is our 
opinion that members of the Omaha Retirement System who desire 
to receive benefits from the State Retirement System must meet 
the requirements of the State laws in that respect rather than the 
requirements of the Omaha Retirement System. 


Finally you inquire if a leave of absence or temporary disability 
may be substituted for the two years of part or full time creditable 
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service required by Section 79-1523, R. S. 1943, in order to entitle 
a member to receive disability benefits. 


Section 79-1523, R. R. S. 1943, provides that a member may 
retire on account of disability if he has “fifteen or more full-time 
or part-time years of creditable service” and “has rendered two or 
more such years of service immediately preceding such retirement”, 
ete. 


The term “creditable service” is defined by Section 79-1501, 
subsection (5), R. R. S. 1943, as “prior service for which credit is 
granted under Sections 79- 1515 to 79-1518 plus all service rendered 
while a member of the retirement system.” ; 


Section 79-1515, R. S. Supp. 1951, provides that in order to 
qualify for prior service credit a school employee must have four 
years of service during the five calendar years immediately pre- 
ceding July 1, 1945, “unless temporarily out of service for further 
professional education, for services in the armed forces, or for 
temporary disability”, or who has completed 18 years of service 
out of the last 25 years prior to July 1, 1945, and two years out of 
the five years immediately preceding July 1, 1945, or four years 
out of the five calendar years immediately following July 1, 1945, 
“unless temporarily out of service for further professional education, 
for service in the armed forces, or for temporary disability,” etc. 


From an examination of these statutes we conclude that, 
although a leave of absence for professional education, or tempo- 
rary disability, may be substituted for actual service in determining 
one’s qualifications to receive prior service credit, it was not 
intended by the Legislature to be a substitute for actual service and 
where the statute requires two or more years of “creditable service” 
as does Section 79-1523, it means actual service either full or part 
time, and leave of absence or temporary disability cannot be 
substituted for the actual service in the absence of an express 
provision of the law to that effect. 


March 20, 1952 
TOWNSHIPS 


Construction or Maintenance of Roads in 
Adjoining Township 


REQUESTED BY: John C. Gewacke, County Attorney, Geneva, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Charles Thone, Assistant Attorney General. 


QUESTION: Whether one township has the legal right to 
enter into a contract with an adjoining township 


to construct or maintain roads in latter town- 
ship? 


CONCLUSION: No. 
—Aan— 


Townships are quasi corporations, standing low in the scale of 
corporate existence, and they can exercise only such powers as 
are expressly conferred upon them by statute. Any implied powers 
are extremely limited in that townships are * 


“ck %* * subdivisions of state territory, convenient in area, 
for the purpose of carrying into effect limited powers govern- 
mental in their nature.” State v. Bone Creek Township, Butler 
County, 109 Neb. 202, 190 N. W. 586; Wilson v. Ulysses Town- 
ship, 72 Neb. 807, 101 N. W. 986. 


The rule in respect to general authority of townships is stated 
in 63 C. J. 156 in this language: 


“Neither towns nor their officers have any general power 
to make contracts, their capacity in this respect being wholly 
dependent on the will of the legislature.” 


In Lancaster County v. Green, 54 Neb. 98, 74 N. W. 430, it was 
held: 


“A board of county commissioners, in addition to the powers 
conferred by statute, has such other powers as are incidentally 
necessary to enable such board to carry into effect the powers 
granted.” 


Such grants of power are strictly construed. State v. Lincoln 
County, 18 Neb. 283, 25 N. W. 91. 


In Garver v. City of Humboldt, 120 Neb. 132, 231 N. W. 699 
it was held: 


“Powers conferred upon municipal boards by legislative 
charters will not be extended beyond the plain import of the 
language used therein.” 


It therefore follows that if townships have authority to enter 
into road contracts with adjoining townships, such power must be 
found to have been expressly delegated to them, or be such as 
may be inferred from such express delegated power and essential 
to give effect to that power. See Lynn v. Kearney County, 121 
Neb. i122, 236, N. W. 192. See, also, Report of Attorney General, 
1949-1950, Page 149. 


We have carefully examined the township road law and find 
that none of the sections thereunder confers any express power 
upon townships to enter into such contracts; nor can we find that 
such power is necessary to a proper and "reasonable exercise of 
any of the powers expressly granted. We therefore conclude that a 
township is unauthorized to enter into a contract with an adjoining 
township to construct and/or maintain its roads. 
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March 21, 1952 
TAXATION 


Tax Levy Under Section 39-242, R. R. S. 1943 
Exceeding Constitutional Limit 


REQUESTED BY: Wendell Miller, County Attorney, Falls City, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: Where the tax levy for county purposes is 
already up to the constitutional limit, does a 
tax levy under Section 39-242, R. S. Supp. 1951, 
require a vote of the people and notice to the 
effect that the tax to be assessed would exceed 
the constitutional limit? 


CONCLUSION: Yes, except in cases of townships in counties 
under township organization. Both the notice 
of the election and the proposition as it appears 
on the ballot should clearly state that the pro- 
posed tax levy if adopted will be in excess 
of the constitutional limit. 


Section 5 of Article VIII of the Constitution of Nebraska limits 
that tax which may be assessed by county authorities to five 
mills on the dollar “unless authorized by a vote of the people of 
the county.” 


Section 39-242, R. S. Supp. 1951, provides that fifty-one per 
cent of the resident freeholders of any road district, precinct or 
township in the state * * * may petition the county board to levy 
an assessment of not to exceed three mills on the dollar upon the 
actual valuation of all the taxable property, except intangible 
property, in said road district, precinct or township. Upon receipt 
of such petition the county board shall make the assessment as 
requested. The taxes so collected shall become a part of the road 
fund of such district, precinct or township and shall be used 
exclusively for improvement of the public highways in such district, 
precinct or township. 


In the case of Chicago, B. & Q. R. Co. v. Klein, 52 Neb. 258, 
71 N. W. 1069, our Supreme Court held that a township in a county 
under township organization is an independent corporate entity 
* * * a municipal corporation * * * within the meaning of Section 
6, Article VIII, of the Constitution, clothed by law with power to 
assess taxes, and that even though the county board had already 
levied a tax up to the constitutional limit for county purposes, the 
township might levy an additional tax for township purposes 
with out a vote of the people. On rehearing, this decision was 
sustained. See C. B. & Q. R. Co. v. Klein, 54 Neb. 781, 75 N. W. 42. 


As pointed out in the case of Union P. R. Co. v, Howard 
County, 66 Neb. 667, 97 N. W. 280, the decision in C. B. & Q. R. 
Co. v. Klein, supra, was based on the proposition that the town- 
ship, in a county under township organization is a municipal cor- 
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poration and a taxing authority separate and distinct from the 
county, and therefore, not bound by the limitation found in Section 
5, Article VIII of the Constitution. 


Thus the question presented by your inquiry is: Is a “district, 
precinct or township” as referred to in Section 39-242, a municipal 
corporation separate and distinct from the county and vested with 
independent taxing power of its own under authority of Section 
6, Article VIII, of the Constitution? 


Our answer to this question must be in the negative except, 
perhaps, in the case of townships in a county under township 
organization. It was held in Union P. R. Co. v. Howard County, 
66 Neb. 667, 97 N. W. 280, that a precinct is not an independent 
municipal corporation, but is a mere territorial division, created 
for certain political and administrative purposes and without power 
to levy taxes independent of the county. The same is equally true 
of road districts. 


We conclude, therefore, that except as to townships in counties 
under township organization, any tax levied under Section 39-242 
which when included with other taxes for county purposes exceeds 
the constitutional limit is void unless approved by a vote of the 
people of the county. 


It is our opinion, also, that the notice of such election and the 
proposition as it appears on the ballot should clearly state that 
such proposed tax, if levied, will be in excess of the constitutional 


limit. See Chicago, B. & Q. R. Co. v. Gosper County, 153 Neb. 
805, 46 N. W. 2d 147. 


March 21, 1952 
INHERITANCE TAX 
Exemptions Where Property Held in Joint Tenancy 


REQUESTED BY: Richard C. Peck, Cass County Attorney, Platts- 
mouth, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Assistant Attorney 
General. 

QUESTION: Where the property constituting an estate was 


held in joint tenancy by the survivor and the 
decedent, is the survivor entitled to an inheri- 
tance tax exemption equal to the value of the 
interest which would have passed to such sur- 
vivor by succession if title had been solely in 
the name of decedent? 


CONCLUSION: No. 


Section 77-2002, R. S. Supp., 1951, provides in part that, “Any 
interest in property * * * shall be subject to tax * * * except 
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property exempted by the provisions of Section 77-2007, if: * * * 
held as joint owners or joint tenants by the decedent and any 
other person in their joint names, * * *.” With reference to exemp- 
tions, Section 77-2004 provides: 


“Any interest which may be valued at a less sum than ten 
thousand dollars, the homestead right of the surviving spouse, the 
succession interest of any spouse passing under the provisions of 
Section 30-101 to 30-107 regardless of value, and interests passing 
by will to the surviving spouse to the extent of the value of the 
succession interest of the spouse shall not be subject to tax.” 


You state that it is your understanding that some counties 
have taken the position that a surviving spouse is allowed the 
$10,000 exemption, plus the homestead interest, and plus the value 
of the succession interest which would have existed had the 
property not been held in joint tenancy. Such a view would of 
course be in conflict with the plain terms of the statute. The 
interest of the surviving spouse in property which was held jointly 
with the decedent does not pass to the survivor by virtue of 
Sections 30-101 to 30-107, nor by virtue of a will, and therefore 
would not come within the exemption. 


Your interpretation of Section 77-2004 is correct in holding 
that when inheritance tax is to be determined upon property held 
in joint tenancy, the surviving spouse is entitled to the specific 
exemption of $10,000 and the value of the homestead right, if any, 
and that the exemption on the succession interest is available to 
the surviving spouse only if at the time of death title to the 
property was in the name of the decedent and passed to the 
surviving spouse by reason of the operation of the intestate laws, 
or by will, rather than by reason of a joint tenancy. 


March 25, 1952 
TAXATION 
Poll Tax Exemption for Disabled Veterans 


REQUESTED BY: Louis R. Eby, Director, Department of Veter- 
ans’ Affairs, Capitol Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Assistant Attorney 
General. 

QUESTIONS: 1. Is it necessary for a veteran to be suffering 


from a service-connected disability, of a com- 

pensable degree, in order to qualify for exemp- 

a a poll tax under Section 77-1611, R. R. 
, ? 


2. Is a veteran, who is suffering from a non- 
service connected disability insufficient to qual- 
ify him for Government pension, eligible for 
this exemption? 
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CONCLUSIONS: 1. No. 


2. If the veteran is in fact disabled, he may 
qualify for the exemption, even though he may 
be unable to meet federal requirements for a 
pension. 


As originally enacted, Section 77-1611, R. R. S. 1943, provided 
for the payment of poll tax by all male inhabitants between the 
ages of twenty-one and fifty, with exemptions being permitted for 
paupers, idiots, lunatics and others specially exempted by law. In 
1925 the original act was changed to include this language: 


“A like exemption shall apply to honorably discharged 
veterans of the World War who are disabled or who are re- 
ceiving disability compensation from the Federal Government 
and honorably discharged veterans of the Spanish American 
War. * * *” (Laws, 1925, P. 434) 


In 1930 this office held that all Spanish-American veterans 
were automatically exempt, but that World War veterans had to 
establish either that they were disabled, or that they were receiving 
disability compensation. In 1943 the act was again amended by 
eliminating the provision relative to Spanish-American war veter- 
ans, since that language was no longer necessary, all such veterans 
at that time being exempt by reason of their age. The same 
legislature included the exemption for veterans of World War II, 
so that the Section now reads: 


«“* * * A like exemption shall apply to all persons serving 
in the armed forces of the United States on March 10 of each 
year and also to honorably discharged veterans of the first 
and second world wars, often referred to, respectively, as 
World War I and World War II, who are disabled or receiving 
disability compensation from the United States government at 
the time of said assessment, * * *.” 


You will note that with the exception of the addition of 
veterans of World War II, the Section now reads exactly the same 
as it did when our earlier opinion was issued some twenty-two 
years ago. Under the circumstances, and in view of the express 
language of the exemption, we see no reason for changing that 
opinion. Therefore, if the individual is an honorably discharged 
veteran and is receiving disability compensation from the United 
States government, or if he is disabled, he is entitled to the 
exemption. Those who are not receiving disability compensation, 
but who are in fact disabled, are entitled to exemption. Whether or 
not a particular veteran is disabled within the meaning of this 
section is a question of fact to be determined in each individual 
instance. If an exemption is claimed by a veteran and disallowed 
by the assessor. the veteran should present his claim to the County 
Board of Equaliztaion for determination. That Board is not bound 
by any determination made by the Veterans Administration as to 
the degree of disability, nor is it bound by any determination 
made as to eligibility for pensions for non-service connected dis- 
ability, although it is reasonable to assume that the Board might 
take those facts into consideration in arriving at a final decision 
as to whether or not the particular veteran was in fact disabled. 
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March 25, 1952 
ELECTIONS 


Write-in Voies 


REQUESTED BY: Hon. James S. Pittenger, Secretary of State. 


OPINION BY: Clarence S. Beck, Attorney General; 
Charles Thone, Assistant Attorney General. 


QUESTION: Whether or not a written-in name should be 
counted if the voter does not make a cross in 
the square opposite the written name? 


CONCLUSION: No. 


The answer to the question you ask revolves around Section 
32-428, R. S. Supp. 1951. That Section reads as follows: 


“In each division of the ballot, and beneath all candidates 
placed there by nomination or petition, a blank space shall be 
provided, into which electors may write the name of any person 
for whom they wish to vote and whose name is not printed 
upon the ballot. Such written in name shall be counted as if 
printed on the ballot, and if the voter makes a cross in the 
square opposite the written name.” (Emphasis supplied) 


The acute question is whether the last clause of this quoted 
Section is mandatory or directory. After an exhaustive study of 
various texts, statutes and cases related thereto, we conclude that 
it is mandatory; that is, a written-in name cannot be counted if 
the voter fails to make a cross in the square opposite the written 
name. 


It is fundamental that the elective franchise, though guaran- 
teed by the Constitution as a sacred privilege, must still be exer- 
eised under such regulations and restrictions as the legislature may 
deem necessary to secure a genuine expression of public sentiment. 
All of the applicable Nebraska election law cases express this 
observation. 


We are satisfied that the 1951 legislature, when it amended 
Section 32-428 by adding the clause which requires the voter to 
make a cross in the square opposite the written-in name, did so 
advisedly. In fact, it is our conclusion that the legislature amended 
this statute to overcome the positon taken by our Supreme Court 
in State v. Sheets, 119 Neb. 45, 227 N. W. 457. 


Because of contemporary relation to the above-discussed matter, 
we also note that * * * 


1. There is no authority under the laws of Nebraska for 
the use of stickers in voting for a candidate whose name does 
not appear on the ballot. See Report of Attorney General, 
1947-1948, Page 667; . 


2. Section 32-489 of the Nebraska election law provides 
that a correctly written-in surname shall be counted if there be 
no other candidate for the office having the same surname; 
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3. Any voter may take with him into the polling place 
any printed or written memorandum or paper to asisst him in 
ae or preparing his ballot. Section 32-455, R. S. Supp. 
1951. 


March 26, 1952 
MILITARY DEPARTMENT 


Armories — Contracting with Federal Government 


REQUESTED BY: Guy N. Henninger, The Adjutant General, 


Lincoln. 

OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Assistant Attorney 
General. 

QUESTION: May the State of Nebraska properly enter into 


the proposed “Agreement with the States” pre- 
pared under authority of the National Defense 
Facilities Act of 1950? 


CONCLUSION: Yes, and when signed by the Governor and the 
Adjutant General, the same would be binding. 


Your request involves the question of the right of the State 
to enter into a binding agreement under the provisions of the 
National Defense Facilities Act of 1950 (Public Law 783, 81st 
Congress; 50 U. S. C. A, Secs. 881-887), with special reference to 
Section 3(c) of that Act, which provides that, “the Secretary of 
Defense may * * * contribute to any State such funds for the 
acquisition, construction, expansion, rehabilitation, or conversion by 
such state of such additional facilities as he shall determine to have 
been made essential by any increase in strength of the National 
Guard of the United States or the Air National Guard of the 
United States.” 


Examination of the Nebraska Military Code (Sections 55-101 to 
55-189, R. S., 1943), shows that, “the Governor, as commander-in- 
chief of the militia, * * * shall have all the powers necessary to 
earry into effect the provisions of this code.” (55-105) 


Section 55-140 provides in part that, “The Adjutant General 
shall be in control of the military department of the state and 
subordinate only to the Governor in matters pertaining to the 
department, * * *.” Section 35-151 provides: 


“The Adjutant General shall be the director of state arm- 
ories and of the National Guard rifle ranges. He shall provide 
grounds, armories, and other buildings, for the purpose of drill 
and for the safekeeping of all United States Government and 
state property, * * 


Section 72-1007, R. R. S., 1943, specifically provides a fund for 
the Military Department, “for the purchase of land and construction 
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thereon of armories.” This section is augmented by special appro- 
priations in the 1951 Appropriation for State Government. (Laws, 
1951, P. 1002, Sections 30, 49, and 50). 


Returning to the Military Code, Section 55-103 indicates that, 
“The intent of this code is to conform to all acts and regulations 
of the United States affecting the same subjects, * * *.” 


In consideration of all of the foregoing it appears clear that 
armories were to be constructed and maintained by the State of 
Nebraska, and in our opinion the Governor has the necessary 
powers to effectuate that E ge! including the signing of agree- 
ments of the type proposed by the National Guard Bureau, a copy 
of which was inclosed with your request. We suggest that properly 
the agreement should be signed both by the Governor and the 
Adjutant General on behalf of the State of Nebraska. 


March 27, 1952 
SCHOOL LANDS 


Acquisition by Game, Forestation and Parks Commission 


REQUESTED BY: Paul T. Gilbert, Executive Secretary, Game 
Forestation and Parks Commission, State House. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 
QUESTION: May school lands of the State be exchanged for 


other lands when the Board of Educational 
Lands and Funds and the Game, Forestation and 
Parks Commission deem a tract of Educational 
land of greater value for public recreational 
purposes? 


CONCLUSION: No. Section 72-261, R. R. S. 1950, violates 
Section 8 of Article VII of the Constitution of 
Nebraska which provides that no educational 
lands shall be sold except at public auction. 


Section 72-261, R. R. S. 1950, attempts to authorize the Board 
of Educational Lands and Funds and the Game, Forestation and 
Parks Commission to exchange state educational lands for other 
lands of equal value whenever they deem a tract of educational 
land of more value for public recreational purposes. But Section 
8, Article VII of the Constitution provides: 


“No lands now owned or hereafter acquired by the state 
for educational purposes shall be sold except at public auction 
under such conditions as the Legislature shall provide.” 


This constitutional provision was clearly intended to prohibit 
any private transfer of the educational lands held in trust by the 
State and therefore the statutory provison is violative of the same. 
The only way that the Game, Forestation and Parks Commission 
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could acquire this land would be for the Legislature to authorize 
such acquisition through condemnation proceedings. 


You call our attention to Section 37-415, R. S. 1943, which 
authorizes the Game, Forestation and Parks Commission to acquire 
lands within Scotts Bluff, Banner and Morrill Counties for a wild 
game preserve. The State educational lands cannot, however, be 
acquired for this purpose without just compensation being paid. 
In State v. Central Nebraska Public Power and Irrigation District, 
Neb. 8 N. W. 2nd 841, 849, the court said: 


“The state as trustee is without power through legislative 
means or otherwise to bestow a special benefit upon the 
defendant or any other person or corporation, public or private, 
- so expense of the cestui que trust, the public school system 
of the state.” 


April 8, 1952 
ELECTIONS 


Delegates to County Conventions; Tie Vote Among Write-in 
Candidates 


REQUESTED BY: Harold Gillett, Election Commissioner, Lancas- 
ter County, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Deputy Attorney General. 


QUESTIONS: 1. Whether a certificate of election as a precinct 
delegate to a county convention may be issued 
in a case where a candidate receives only one 
vote. 


2. If so, and in a case where there as a con- 
siderable number of write-in candidates in vari- 
ous precincts in the county, each of such can- 
didates having received only one vote, whether 
the ties may be resolved by lot, it being im- 
possible for want of knowledge of the addresses 
of the respective candidates to give each person 
notice of the time and place of the drawing. 


CONCLUSIONS: 1. Yes. 2. Yes. 
Section 32-498, R. S. Supp. 1951, provides, as follows: 


“When there is a tie between two persons for an office 
to be filled by the county alone, or by any precinct or town- 
ship therein, the county clerk or election commissioner, as the 
case may be, shall notify them to appear at his office at a 
given time to determine the same by lot before the county 
canvassing board, and the certificate of election shall be given 
accordingly. If either party fails to appear or take part in the 
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rei the county clerk or election commissioner shall draw for 
im.” 


We think the foregoing language is broad enough to cover the 
case of a delegate to a county convention. A delegate, it is true, 
is elected to a party office but is a person whose right to claim 
that office turns upon the vote cast in the precinct for candidates 
for that office. 


Section 32-550, R. S. Supp. 1951, positively states “the officer 
charged with the duty of canvassing the result of the state-wide 
primary election shall issue certificates of election to the persons 
elected delegates to the county post-primary convention. . . .” This 
language is a command, and prescribes a mandatory duty. 


It is settled law that among those persons for whom votes have 
been cast for election to the same office that person who receives 
the greatest number of votes shall be declared to have been elected, 
save where a specific statute prescribes that the winner shall re- 
ceive a specified quantity of votes. Elections are wholly a statutory 
matter and there being no statute which declares, in respect of the 
election of a delegate to a county convention, that he shall not be 
issued a certificate of election unless he receive a certain minimum 
number of votes, then a certificate must be issued in every case 
where a candidate receives one vote, if there be no others on the 
same footing nor any other candidates for the same delegateship 
with a greater number of votes. 


If a tie results because a number of such persons have received 
an equal number of votes, then the tie may be resolved as sug- 
gested by our opinion of April 27, 1948 to the Holt County Attorney. 
1947-1948 Report of the Attorney General, page 503. 


In a circumstance where the whole number of such persons 
interested in the outcome of the decision by lot aggregates for the 
various precincts in the county a considerable number of persons, 
more than five hundred as you say in this case, then, given the fact 
to be that it is virtually impossible to notify all such persons, for 
want of knowledge of their respective post office addresses, and 
there being no statutory provision authorizing publication of notice 
to them of the time and place of holding the drawing, in such a 
case we are of the opinion that notice of the drawing may be given 
to them by proxy, by sending a written notice to the county chair- 
man and secretary of the respective political committees in the 
county, giving the names of the candidates. 


Thus at the drawing all the names of the tie-candidates in a 
particular precinct might be written on slips of paper, deposited in 
a receptacle, and therefrom a drawing be made by the election 
officer as many times as there are delegates to be elected in each 
precinct. Certificates should be issued to the winners and any 
candidate dissatisfied with the results of the drawing may thereafter 
take his case before the credentials committee of the county con- 
vention, which convention may also deal with the contingency, 
should it arise, that one or more of the winners was in fact a person 
who affiliated with a political party other than the one upon whose 
ballot his name was written in. 
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April 8, 1952 
SCHEDULE OF FEES 


Failure of Public Officers to Prepare Schedules 


REQUESTED BY: Frederick H. Wagener, County Attorney, Lin- 


OPINION BY: 


QUESTIONS: 


CONCLUSIONS: 


coln, Nebraska. 


Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


1. What was the original purpose and legisla- 
tive intent in enacting the requirements and 
provisions of Section 33-148 Revised Statutes 
of Nebraska for 1943? 


2. Are the requirements of Section 33-148 still 
constrolling upon officials referred to in said 
Chapter 33, Article I? 


3. Have there been subsequent legislative en- 
actments having to do with fees and salaries 
of such officials as now renders said Section 
33-148 inoperative as a matter of law? 


4. Is the county where the said officials are 
elected and acting the proper party plaintiff 
to enforce recovery of the penalties provided for 
in said Section 33-148? 


5. If the county is the proper party plaintiff, 
is the County Attorney obligated to bring such 
action? 


6. If the county is the proper party plaintiff, 
and the County Attorney’s office is obligated to 
bring such an action, is it necessary to bring 
a series of actions in the justice court, each of 
which shall not exceed penalties totalling $200.00 
for a given period of time, or may a single 
action be brought for the total amount of pen- 
alties incurred by any one official, even though 
such sum far exceeds the jurisdictional limita- 
tions of the justice court; or could a single 
action be brought in the district court even 
though said section specifies justice court? 


1. The purpose of Section 33-148, R. S. 1943, 
is to protect the public from being charged ex- 
cessive and illegal fees by public officers. 


2. The provisions of section 33-148 are still 
valid and controlling. 


3. No. 
4. Yes. 
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5. No. The matter rests in the discretion of the 
county attorney. 


6. The action must be brought in justice court 
il ae be within the jurisdictional limit of 


Section 33-148, R. S. 1943 is as follows: 


“All officers whose fees are prescribed in sections 33-101 
to 33-147 are hereby required to make fair tables of their 
respective fees, and keep the same in their respective offices 
in some conspicuous place, for the inspection of all persons 
who shall have business in said offices. If any such officer shall 
neglect to keep a table of fees of his office as aforesaid, such 
officer shall, for each day of such neglect so to keep a table 
of fees of his office, forfeit and pay the sum of five dollars, 
to be recovered by action of law before any justice of the peace, 
for the use of the county in which the offense shall have been 
committed.” 


1. You first inquire as to the original purpose and legislative 
intent in enacting this law. 


Section 33-148 above quoted was originally enacted in 1866 
while Nebraska was a territory. It first appeared as Section 31 
of Chapter 19, Revised Statutes of the Territory of Nebraska for 
1866. As bearing on the first question you ask, I quote Section 30 
of the same act, which now appears as Section 33-147, R. S. 1954: 


“If any officer shall take greater fees than those prescribed 
in Sections 33-101 to 33-146, for any service to be done by him 
in his office, or shall charge or demand, and take any of the 
fees prescribed in said sections without performing the service 
for which such fees are authorized, he shall forfeit and pay the 
sum of fifty dollars to the party injured, to be recovered as 
debts of the same amount are recoverable by law.” 


We believe that the clear legislative intent was to protect 
persons having dealings with these public officers from being 
charged more than the statutory fees. It should be noted that at the 
time this act was passed many of he officers mentioned in the act 
depended in whole or in part upon the fees received for their 
compensation. It was undoubtedly felt that the requirements of 
Section 33-148 would serve as a deterrent to public officers who 
might be tempted to charge illegal fees. 


2. You inquire if the requirements of Section 33-148 are still 
controlling upon the official referred to in Chapter 33, Article I, 
R. S. 1943? 


It is our opinion that they are. The law provides the schedule 
of fees to be charged by the respective officers mentioned in the 
act and there is as much reason today for protecting the public 
against illegal charges as there was when the law was originally 
enacted, even though many of these officers now receive their 
compensation in the form of salaries rather than fees, as was the 
case when the law was first enacted. The mere lapse of time would 
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not of course affect the applicability of the law or render it obsolete. 
It is only such a change of conditions as would make the law 
unreasonable and meaningless which would justify the position 
that the law is no longer controlling. 


3. You inquire if there have been subsequent legislative enact- 
ments having to do with fees and salaries of these officials which 
now render Section 33-148 inoperative as a matter of law. 


We believe not. There have been subsequent legislative acts 
making’ changes in the schedule of fees in certain cases, and also 
acts, as above noted, changing the compensation of many of the 
officers from fees to salaries. We believe, however, that these, 
legislative changes have not been of such a nature as to render 
inoperative the requirements of Section 33-148. 


4.. You inquire if the county where the officials are elected 
is the proper party plaintiff to enforce recovery of the penalties 
provided for in Section 33-148. 


Section 25-301, R. S. 1943 provides: 


“Every action must be prosecuted in the name of the real 
party in interest, except as otherwise provided in Section 
25-304.” 


Our Supreme Court has said on several occasions that the real 
party in interest is the party who is entitled to the avails of the 
suit. Kinsella v. Sharp, 47 Neb. 664, 66 N. W. 634; Gregory v. 
Pribbens, 143 Neb. 379, 9 N. W. 2d 485; Uptegrove v. Metropolitan 
Life Ins. Co., 145 Neb. 51, 15 N. W. 2d 220. 


Section 33-148 provides that the money forfeited by the official 
shall be “for the use of the county in which the offense shall have 
been .committed”. 


There would appear to be no question, therefore, but that the 
county where the offense occurs is the proper party in interest and 
the proper party plaintiff to recover such forfeiture. 


Moreover, our Supreme Court has held that an informer cannot 
sue for a penalty in his own name unless authorized by statute. 
Omaha & R. U. R. Co. v. Hale, 45 Neb. 418, 63 N. W. 849. Where 
such lack of capacity to sue is shown on the face of the petition 
it should be raised by demurrer to the petition. Gentry v. Bearss, 
82 Neb. 787, 118 N. W. 1077. 


5. You inquire: If the county is the proper party plaintiff, 
is the county attorney obligated to bring such action? 


The duties of the county attorney are outlined in Section 23- 
1201, R. S. 1948. It is his duty to file and prosecute criminal com- 
plaints when he is in possession of sufficient evidence to warrant 
the belief that the person charged with the offense can be con- 
victed.-It is his duty, also, to represent the state and county in all 
civil litigation in which they are parties. It is his duty, also, as 
provided in Section 23-1203, R. S. 1943, to give opinions and legal 
advice to the officers -of his county without charge. 
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; If an action is brought to recover the forfeitures, as provided 
in Section 33-148, such action should be brought by the county 
attorney. He is the only attorney authorized by law to represent 
the ‘county in such litigation, except in cases where special counsel 
is employed to assist him as provided in Section 23-1203. 


Every public officer is expected to exercise an intelligent dis- 
cretion in performing the duties of his office. 67 C. J. S. 402, Offi- 
cers, Sec. 114. This is especially true of prosecuting attorneys and 
county or states attorneys. A suit to recover a forfeiture, such as 
these suits in question, is a civil action. As to the duty of a prose- 
cuting attorney to institute civil actions on behalf of the state or 
—— Corpus Juris Secundum announces the general rule as 
ollows: 


_ “The prosecuting attorney is ordinarily vested with discre- 
tion as to instituting civil actions, which as a rule should be 
brought in the name of the state or people,’ etc.” 


In the case of Rickley v. State, 65 Neb. 841, 91 N. W. 867, our 
Supreme Court, referring to what is now Section 23-1202, R. S. 
1943, said (p. 847): 


“This statute gives to the county attorney full control of 
the case * * *. He calls such witnesses as he pleases; he con- 
trols all offers of evidence; he saves an exception to the 
rulings of the court, or not, at his pleasure; the interests of 
the complainant are wholly at his mercy, and are protected 
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or left to suffer as he may chose;” etc. 


We find no statute which specifically imposes a duty on the 
county attorney to sue for a recovery of the forfeiture provided in 
Section 33-148. In the absence of such statute, it is our opinion 
that the county attorney is not obligated to bring such action and 
that it rests within the discretion of the county attorney as to 
whether or not such action shall be brought. 


6. Finally you ask, assuming that the county attorney must 
bring such action on behalf of he county, is it necessary to bring 
a series of actions in justice court, each for not more than a total 
forfeiture of $200 for a given period of time, or may a single 
action be brought for all penalties incurred by one official even 
though it exceeds the jurisdictional limits of the justice court; or 
may a single action be brought in the district court? 


Section 33-148 specifically provides that the action shall be 
brought “before any justice of the peace’. The jurisdiction of jus- 
tices of the peace is limited to cases where the sum in question 
does not exceed $200.00. Section 27-102 R. S. 1943. See also Art. V, 
Sec. 18, Constitution of Nebraska. We do not find that the legis- 
lature has attempted to increase the jurisdictional amount of justice 
courts in cases of this kind, and we greatly doubt if the legislature 
would have such power in view of the constitutional provision 
above mentioned. It is our conclusion, therefore, that such actions 
are beyond the jurisdiction of the justice court if the judgment 
prayed on all causes of action combined exceeds the sum of $200.00. 


You also ask if a suit for these forfeitures may be brought in 
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the district court, in a single action, where the total forfeitures 
exceed -the justice court limit of $200.00. 


Section 33-148 provides specifically that the action shall* be 
brought in the justice court. Section 18, Article V of the Consti- 
tution of Nebraska, provides that “Justices of the peace shall * * * 
have and exercise such jurisdiction as may be provided by law”; 
etc. This, of course, is subject to certain limits found in the same 
section of the Constitution. 


The cause of action provided under Section 33-148, is a special 
action created by an act of the legislature. It provides a forfeiture 
in case a public official fails to observe the legal requirements 
regarding the keeping of a table of his fees available for inspection 
in his office. Forfeitures are odious in law and are not favored by 
the courts, and will not be enforced unless the facts which purport 
to require such drastic action come clearly and plainly within the 
provisions of the law. See Donnelly v. Sovereign Camp W. O. W., 
111 Neb. 499, 197 N. W. 125. The provisions of the statute creating 
the forfeiture must be strictly construed. In creating this forfeiture, 
it is certainly within the province of the legislature to provide, 
not only the terms and conditions under which a forfeiture becomes 
due but also the procedure by which and the tribunal in which its 
collection shall be enforced. This the legislature has undertaken to 
do in Section 33-148. “The procedure prescribed by statute is in 
general exclusive and in a sense jurisdictional.” 37 C. J. S. 11, For- 
feitures, Sec. 5a. See, also Utah Liquor Control Commission v. 
Wooras, 97 Utah 351, 93 P. 2d 455; U. S. v. Franzione, 286 F. 769, 
52 App. D. C. 307; Colusa Remedy Co. v. United States, 176 F. 2d. 
554. 


We conclude, therefore, that this action must be brought in the 
justice court as prescribed by the legislature, and in a series of 
actions if necessary. 


April 11, 1952 
TAXATION 
Improvements on Lands Leased from the United States 


REQUESTED BY: Orville B. Entenman, County Attorney, Papillion, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Clarence 
A. H. Meyer, Assistant Attorney General. 


QUESTIONS: 1. Does the County of Sarpy have authority 
to assess as improvements on leased land, the 
buildings constructed by a private lessee upon 
land owned by the United States, and over 
which it has accepted exclusive jurisdiction, but 
which has been leased to a private individual 
or corporation under the terms of the Act of 
August 5, 1947 and the Act of August 8, 1949? 
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2. Does the County of Sarpy under its zoning 
regulations, have authority to require the pri- 
vate corporation construction such improvements 
on the leased land, to secure a building permit 
and pay the required fee to enable it to con- 
struct the improvements? 


CONCLUSIONS: 1. Yes. 
2. NO; 


Your question deals with certain real estate located in Sarpy 
County, Nebraska, legal title to which is in the United States, and 
over which the federal government has indicated an acceptance of 
exclusive jurisdiction. With reference to this land, the Secretary of 
the Air Force has entered into a contract with the Offutt Housing 
Company, a private corporation, by the terms of which the land 
is leased to the corporation for 75 years at an annual rental of $100, 
to be used for the purpose of erecting, maintaining and operating 
a housing project. Upon expiration or termination of the lease, the 
improvements erected thereon are to become the property of the 
United States. 


Such improvements, erected by the lessee corporation, are con- 
sidered personal property, and are to be assessed to the owner as 
such in the place where the land is situated. (Section 77-1209, 
R. R. S., 1943) This is true unless such improvements are either 
exempt or immune from taxation. Clearly the corporation would 
have no basis for claiming an exemption, and a claim of immunity 
would have to be based upon the proposition that the United States 
has exclusive jurisdiction over the territory and that therefore the 
state and its political subdivisions have no jurisdiction. 


The basis for a claim of immunity on the part of the corpora- 
tion is destroyed by the specific provisions of the Act under which 
the lease to the corporation was authorized. Section 6 of the Act 
of August 5, 1947 (10 U. S. C. A. 1270d) provides that the, “lessee’s 
interest, made or created pursuant to the provisions of this Act, 
shall be made subject to State or local taxation.” The availability 
for taxation of privately owned personal property located on lands 
leased from the United States under the authority of the section 
just quoted, has been covered in previous opinions by this office. 
(Report of the Attorney General, 1949-50, p. 598 and p. 796). Addi- 
tional cases which support the view that such property is taxable, 
are Ken Realty Company v. Johnson, 138 F. 2nd 809, wherein the 
court pointed out that, “where a separate interest in a piece of prop- 
erty is exempt, or its owner is immune from taxation, the several 
separate interests must be recognized for tax purposes”; and, Gay v. 
Jemison, 52 So. 2nd, 137. The latter case involved a lease which 
apparently was exactly similar to the one entered into in the 
present situation. 


In summary, it is our opinion that the buildings and other 
property of the corporation located upon the land covered by the 
lease should be assessed in the same manner as any other personal 
property, and that the corporation is not in a position to claim 
either tax exemption or tax immunity. 
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Your second question is more difficult, and it is conceded that 
the conclusion reached is not entirely free from doubt. Specifically, 
you ask whether the County of Sarpy has authority under its 
zoning regulations to require the Offutt Housing Company, to 
secure a building permit and pay the required fee to enable it to 
erect residences on land leased from the Federal government. We 
answer in the negative for the reasons following. 


The zoning law adopted by the 1941 Legislature (Laws, 1941, 
p. 503) necessarily may apply only to territory within the geo- 
graphical limits of this state. By accepting exclusive jurisdiction 
over the land in question, the federal government has in effect 
removed that land from the boundaries of the state, and the zoning 
laws of this state could therefore have no application. Although 
Congress has returned jurisdiction to this state for purposes of 
taxation, we find nothing in the federal acts involved which would 
justify a.conclusion that jurisdiction has been returned for other 
purposes. The rule is that, “the power conferred upon Congress 
by.the Constitution to dispose of and make all needful regulations 
respecting the territory or other property belonging to the United 
States, is without limitations.” (United States v. California, 332 U. S. 
19, 67 S. Ct. 1658, 91 L. Ed. 1889). In this connection we cite the 
ease of Oklahoma City v. Sanders, 94 F. 2d 323, wherein the city 
sought to apply to a contractor with the United States certain 
municipal ordinances relating to the procurement of licenses, the 
giving of bonds and submitting to inspections. The work was being 
carried out on land owned by the United States over which the 
court assumed that the federal government had obtained exclusive 
jurisdiction. The act of Congress with respect thereto had relin- 
quished exclusive jurisdiction for certain purposes. In holding that 
the ordinances did not apply to the contractor, the court said that 
statutes relinquishing jurisdiction are strictly construed, and that, 
“any attempt on the part of the general government to cede to the 
state the former’s jurisdiction over the property here in question 
should be closely and strictly construed and great care should be 
taken that only the exact legislature intent should be followed.” 


Under the circumstances, we are confronted with the rule 
pointed out by the Supreme Court of the United States in Pacific 
Coast Dairy v. Department of Agriculture, 318 U. S. 285, 63 S. Ct. 
628, 87 L. Ed. 761: 


“The doctrine that a state is not disenabled from policing 
its own concerns by the mere fact that its regulations may beget 
effects on those living beyond its borders, does not apply to 
transactions in territory within the state over which the Fed- 
eral Government has acquired exclusive jurisdiction.” 


Our conclusion that the zoning laws have no application is 
supported by the circumstance that, at least in theory, such zoning 
laws could operate to prevent the federal government from utiliz- 
ing the land for the purpose for which it was acquired; for example, 
by zoning the land for industrial use only. 


We have not overlooked the provisions of Paragraph 7 of the 
contract between the United States and the Housing Company, 
which provides that “the lessee shall comply with all applicable 
laws, ordinances, and regulations of the State, County, and munici- 
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pality wherein the said leased premises are located, with regard 
to construction, sanitation, licenses or permits to do business, and 
all other matters.” The obligation of that paragraph is a matter 
between the contracting parties, and it is not sufficient to operate 
as a relinquishment of federal jurisdiction relative to the acts of the 
corporation which are carried on within the boundaries of the 
federal enclave, the zoning laws not being applicable to areas 
outside the control of this State. 


April 15, 1952 
TAXATION ; 
Assessment Where Ownership Transferred on March 10 


REQUESTED BY: John J. Gross, County Attorney, West Point, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; Clarence 
A. H. Meyers, Assistant Attorney General. 
QUESTION: Where A, a resident of C County ships a load 


of cattle to D County on the 9th day of March, 
and they are sold to B, a resident of D County, 
in the forenoon of March 10 and A is credited 
with the proceeds on that day, should the cattle 
or the proceeds be assessed to A? 


CONCLUSION: The cattle should be assessed to A. 


The question involved is whether the work of assessing per- 
sonal property begins at 12:01 A. M. on March 10, or whether it 
begins at that time on March 11. In arriving at an answer, we 
believe it is well recognized that in construing the provisions of the 
revenue Jaw, all parts of it should be considered together. (Court- 
right v. Dodge County, 94 Neb. 669, 144 N. W. 241). Turning to the 
Nebraska revenue laws, Section 77-1201, R. R. S., 1943, provides: 


“A complete list of all personal property held or owned 
on March 10 of the year in which the assessment is being 
made, except motor vehicles, shall be made * * *,.” 


In the example set forth in your letter, it is clear that “A” 
held or owned the cattle on March 10, and should therefore list 
them. Confirming our position in this matter is the statutory oath 
required on each return in accordance with Section 77-1231: 


“J * * * being duly sworn, say that the foregoing state- 
ment and schedule is true and contains a full and_ complete 
list of all property held by or belonging to me on March 10. 
* Re *? 


That the Nebraska Supreme Court would adopt the foregoing 
interpretation of the statute is indicated by the language employed 
in the analogous case of Minneapolis Dredging Co. v. Reikat 141 
Neb. 470, 3 N. W. 2nd 889: 
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“*-* * the evidence fails to show a conveyance or a delivery 
essential to a transfer of ownership and title from the con- 
tractors to the district prior to April 1, 1940.” 


Under the circumstances, it is our conclusion that the cattle 
should be assessed to “A”, 


You then ask how the deputy assessor could check up on the 
value of the cattle if they were not in C county on the date he 
actually assessed “A”. Section 77-409 authorizes the county assessor 
to examine under oath the person making the return as to his 
books, records and papers in order to enable him to determine that 
ali personal property of the taxpayer is listed for taxation at its 
actual value. Sections 77-411, 77-412, 77-1229, 77-1232 and 77-1235, 
and the cases of Hatcher & Co. v. Gosper County, 95 Neb. 543, 145 
N. W. 993, and Lincoln Transfer Co. v. Board of Equalization, 78 
Neb. 197, 110 N. W. 724, are also applicable. The assessor must in 
such cases arrive at the valuation by the best means available, and 
if he should get it too high the owner is not in a position to com- 
plain if he fails or refuses to produce his records in support of his 
contention. 


April 16, 1952 
MOTOR VEHICLES 


Maximum Weight Load That Truck-trailer Unit May Carry on 
Public Highway in Accordance with Axle Length Thereof. 


REQUESTED BY: Richard E. Person, County Attorney, Holdrege, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Charles Thone, Assistant Attorney General. 
QUESTION: Whether the load in pounds which may be 


carried by a dual unit vehicle is to be gauged 
on a combination of the length of each unit, 
or whether the maximum load is limited by the 
measurement of distance between the foremost 
and rearmost axle of the vehicle as a unit? 


CONCLUSION: The permissive maximum load is governed by 
the distance between the front and rear axle of 
the vehicle unit. 


In your letter request you state that unit No. 1 designates the 
truck and unit No. 2 the trailer; that the axle distance of unit 
No. 1 is eleven feet and that the axle distance for unit No. 2 is 
eleven feet; and that the distance from the foremost to the rear- 
most axle of the overall unit is twenty-eight feet. 


You then set out subsections 4 and 5 of section 721, Chapter 
39, R. S. Supp. 1951 which state that both the truck and trailer 
“shall be construed to be one vehicle for the purpose of determin- 
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ing lengths.” It is our opinion that section 721 applies to bald length 
restrictions which are based on measurements involving the “front 
and rear bumpers including load.” 


We therefore conclude that the length of the overall unit, 
twenty-eight feet, will determine the maximum pound load allow- 
able for the vehicle as you above described, and that each indi- 
vidual unit is limited by the statutory table contained in section 722. 


Section 722, in prescribing the maximum load in pounds that 
a group of axles shall carry, refers to the “distance in feet between 
the extreme axles of the group”. This is sharply in contrast with 
the various ramifications of bumper measurements for length limi- 
tation as set out in Section 721, This language (complemented by 
the legislative purpose and history) makes it very clear that the 
legislature’s design was to effect the aforementioned conclusion. 


“The legislative intent is the cardinal rule in the construc- 
tion of statutes.” King of Trail Bridge Co. v. Plattsmouth Auto 
& Wagon Bridge Co., 114 Neb. 734, 207 N. W. 497. 


In this opinion we follow a well reasoned opinion of the Attor- 
ney General dated May 13 1949, Report of Attorney General, 1949- 
1950, page 253, which conclusion reads as follows: 


“Sec. 39-722, R. S. Supp. 1947, construed in the light of its 
history and keeping in mind the legislative purposes to limit 
gross weight of loads because of damage to roads and bridges, 
clearly prohibits the carriage by a motor vehicle of a load 
measured in pounds which is in excess of the maximum load 
in pounds set forth in the statutory table, the permissible 
maximum load in pounds being determined by measurement of 
the distance between the foremost axle of the vehicle (tractor) 
and the rearmost axle of the trailer.” 


It follows, therefore, that the above-described vehicle (truck 
and trailer) can carry a load which weighs no more in pounds 
than the number of pounds which corresponds in the statutory table 
to the distance in feet between the foremost axle of the truck and 
the rear most axle of the trailer, and each unit is also correspond- 
ingly limited. 


April 18, 1952 
SCHOOLS 


Children of Nonresident Military and Civilian Personnel—Census— 
Tuition 
REQUESTED BY: Stanley L. Hawley, Assistant Superintendent of 
; Public Instruction, State Capitol, Lincoln, Ne- 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
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QUESTIONS: 


CONCLUSIONS: 


1. Should the children of military personnel 

stationed at Offutt Air Base, but who do not 

reside on the Base, and who claim legal resi- 

dence in another state, be included in the school 

ce provided by section 79-458, R. R. S. 
bs 


2. Should children of civilian personnel resid- 
ing on or off the Air Base be included in this 
census? 


3. Are children of nonresident military person- 
nel entitled to free tuition in the district? 


4. Are children of nonresident civilian person- 
nel attached to the Air Base entitled to free 
tuition in the school district? 


1. No. Only those children should be included 
in the school census who are entitled by law 
to admission to the public schools of the district 
without payment of tuition either by their par- 
ents or by the state or other governmental 
agency. 


2. They should be included only if their parent 
or guardian is a legal resident of the school 
district or if he is in the service of the State 
of Nebraska and temporarily removed from the 
district of his legal residence. 


3. Children of nonresident military personnel 
whose parent or guardian resides on military 
reservations acquired by the United States are 
not required to pay tuition. Such tuition is paid 
by the State of Nebraska. Children of military 
personnel whose parent or guardian does not 
reside on property acquired by the United States 
are required to pay tuition. 


4. No. 


1. Section 79-458, R. R. S. 1943, provides in part: 


“Within ten days previous to the annual district meeting 
or school election, the secretary shall take, or cause to be 
taken by some person appointed for the purpose by the school 
board, by a majority vote, the census of his district and make, 
or cause to be made, a list in writing of the names of all of 
the children belonging thereto, between the ages of five and 
twenty-one years, together with the names of all the taxpayers 
in the district.” etc. 


A portion of the state school funds is apportioned to the several 
districts on the basis of this census. See Sections 79-1302 and 
79-1304, R. R. S. 1943. It becomes important, therefore, to deter- 
mine what children should be included in the census. 


—492— 


Section 7 of Article VII of the Constitution of Nebraska requires 
that provision shall be made for the equitable distribution of the 
income of the fund set apart for the support of the common schools 
among the several school districts of the state. 


Section 79-446, R. R. S. 1943, provides that officers and en- 
listed men in the United States Army Navy or Marine Corps, who 
are on active duty in Nebraska and residing on United States 
property acquired pursuant to Article 6, Chap. 72, R. S. Neb. 1943, 
are entitled to have their children admitted to the public schools 
near or adjacent to the place where they are stationed without 
being required to pay tuition. Provision is made in Section 79-447, 
R. R. S. 1943, for payment to the.district of tuition for these chil- 
dren of military personnel by the state out of appropriations from 
the General Fund of the state. 


In the case of Taylor v. School District of City of Lincoln, 128 
Neb. 437, 259 N. W. 168, our Supreme Court held that it would 
be an unfair and inequitable distribution of the income of the 
School Fund if school districts, after receiving tuition from the 
state for children of military personnel as provided in Section 79- 
447, should be allowed to include such children in the census upon 
which the distribution of the proceeds of this fund is based, and 
that such distribution would violate Section 7, Art. VII of the 
Constitution. In view of this decision, it would appear to be im- 
proper to include in the school census the children of military 
personnel whose tuition is paid by the state pursuant to Section 
79-447, 


The reasoning of the Supreme Court in the case of Taylor v. 
School District, supra, would seem to apply with equal force to 
cases of children whose parents are paying tuition to the district. 
To quote from the opinion of that case, “It certainly is inequitable 
for such district to draw an appropriation based on enumeration 
of such children, and, at the same time, take from the school fund 
the full cost of the education of such children.” In other words, 
the school district ought not to be paid twice for the tuition of the 
same child, particularly when the second payment is at the expense 
of other school districts. 


It is our opinion, therefore, that only those children should 
be included in the school census who are entitled to admission to 
the public schools of the district without payment of tuition either 
by their parents or by the state or other governmental agency. 


2. You inquire if children of civilian personnel residing on or 
off the air base should be included in this census? 


We assume that the civilian personnel which you mention do 
not maintain their legal residence within the school district. Under 
the provisions of Section 79-445 R. R. S. 1943, the children of such 
civilian personnel may be required to pay tuition except in cases 
of children whose parent or guardian has entered the public service 
of the State of Nebraska and has removed to this district tempo- 
rarily from the district in which he maintains his legal residence. 


It is our opinion that only those children should be included 
in the census whose parent or guardian maintains a legal residence 
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in the district or whose parent or guardian is in the service of the 
State of Nebraska and has removed temporarily to this district 
from the district of his legal residence. 


3. You inquire if the children of military personnel are en- 
titled to free tuition in the school district? 


The children: of military personnel on active duty in Nebraska 
and residing on United States property are not required to pay 
tuition. See Section 79-446, R. R. S. 1943. Such tuition is paid by 
the State of Nebraska. See Section 79-447, R. R. S. 1943. However, 
children of nonresident military personnel whose parent or guardian 
does not reside on property aequired by the United States, are 
required to pay tuition as nonresident pupils as provided in Secction 
79-445, R. R. S. 1943. : 


4. You inquire if children of civilians who do not maintain 
a legal residence in the district but are temporarily attached to the 
Offutt Air Base, are entitled to attend the public school of the 
district free of charge or if the district is entitled to. charge tuition 
for these children. 


It is our opinion that the district may charge tuition for these 
children of civilians who maintain their legal residence outside the 
district regardless of whether the parent lives on or off the Air 
Base. 


April 18, 1952 
GAME AND FISH 
Authority of Commission with Respect to Carter Lake 


REQUESTED BY: Paul T. Gilbert, Executive Secretary, State of 
Nebraska, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Clarence 
A. H. Meyer, Assistant Attorney General. 


QUESTION: Does the fact that Carter Lake is situated within 
an organized municipality operate to prevent 
the Game, Forestation and Parks Commission 
from expending state funds in aid of the devel- 
opment of the Lake? 


CONCLUSION: No. 


Section 81-805, R. R. S., 1943, provides in part that, “Except as 
herein otherwise provided, the Game, Forestation and Parks Com- 
mission shall have sole charge of forestation, state parks, game and 
fish, recreation grounds, and all things pertaining thereto,” and that, 
“All funds rendered available by law, including funds already col- 
lected for said purposes, may be used by the commission in admin- 
istering and developing such resources.” That language would be 
sufficient authority for expenditure of state funds on Carter Lake, 
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unless a restriction elsewhere should forbid the expenditure. The 
restriction concerning which you inquire appears later in the same 
section, and is as follows: 


“With the consent of the Governor, it may by purchase, 
when funds on hand or appropriated therefor are sufficient, 
or by gift, devise, or otherwise, acquire title in the name of the 
State of Nebraska to sites therein situated outside organized 
municipalities, for state forests, additional state parks, hatch- 
eries, nurseries, recreation grounds, game farms, game refuges, 
and public shooting grounds, and may enter into appropriate 
contracts with reference thereto, all within the limits of 
amounts that may be appropriated, contributed, or available 
therefor.” 


In our opinion the preceding quotation refers only to instances 
in which the Game Commission seeks to acquire title to property, 
and is not a limitation with respect to Carter Lake since the State 
of Nebraska acquired title to the land underlying Carter Lake to 
the center line thereof at the time the State was admitted to the 
Union. To our knowledge it has not divested itself of that title. 
The title is of course subject to certain federal rights, such as 
navigation. 


In summary, we are not aware of any restrictions or limitations” 
in Nebraska law which would prevent the Commission from 
expending its funds upon that part of Carter Lake which lies within 
the State of Nebraska, even though it may lie within the limits of 
an organized municipality. The question of such expenditure is one 
of policy, to be determined by the Commission. 


April 23, 1952 
COUNTY OFFICERS 
What Constitutes County Officers 


REQUESTED BY: oad S. Jack, County Attorney, Tekamah, Ne- 
raska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: Are township and city officers included within 
the prohibition against county officers receiving 
any benefit from contracts executed by the 
county? 

CONCLUSION: No. 

Section 23-146, R. S. 1943, says as follows: 


“No county officer or county surveyor shall in any manner, 
either directly or indirectly, be pecuniarily interested in or 
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receive the benefit of any contracts executed by the county 
for the furnishing of supplies or any other purpose; neither 
shall any county officer or county surveyor furnish any supplies 
for the county on order of the county board without contract.” 


You inquire whether the inhibition contained in this statute 
applies to city and township officers. We submit that it does not. 


Generally the courts have defined county officers as follows: 


A “county officer” is one by whom the county performs its 
usual political functions of government. State ex rel. Osborn 
v. Eddington 185 N. E. 92, (Ind.). 


One who is elected by the vote of a single county, confined 
in duty to its territory, is a “county” and not a “state officer,” 
even though he exercises some duties on behalf of the state. 
Garner v. McCall, 178 So. 210, 235 Ala. 187. : 


“County offices,’ are those filled by the electorate of the 
entire county, Hamilton v. Monroe, 287 S. W. 304 (Tex.). 


The words “county officers” in the most general sense apply 
to officers whose territorial jurisdiction is coextensive with the 
county for which they are elected or appointed, and in a more 

. precise and restricted sense mean officers by whom the county 
performs its usual governmental functions. State v. Imel, 146 
S. W. 783 (Mo.). 


These authorities are not Nebraska authorities and we do not 
present them as necessarily controlling in this instance. They have, 
however, an important influence, particularly since though each 
case sets a different criterion for determining the scope of “county 
officer,’ township and city officers do not come within the purview 
of any of them. 


In Pethoud v. Gage County, 83 Neb. 497, the Nebraska court 
held that a county surveyor was not a “county officer’ within the 
statute providing that no county officer shall be pecuniarily inter- 
ested in or receive the benefit of any contracts executed by the 
county. The court in this case accepted the following reasoning, 
submitted to them by the trial court. 


“He (county surveyor) owes no duty to the county which 
he does not also owe to every other citizen of the county. He 
has no part in the management of the county or its affairs. He 
can aid no other officer of the county in the matter of contracts 
or official services. He is not one of the ¢ogs in the wheel that 
turns the affairs of the county. He is simply an official desig- 
nated by law to do a certain class of work for the public. 
In name he is a county officer, but in the sense in which the 
term is used in the section of the statutes above quoted he is 
not a county officer. His office brings him within the technical 
letter of the statute, but his official functions leave him clearly 
without its spirit and purpose.” 


The same tests applied to your problem make clear that if a 
county surveyor is not a county officer under the statute as it 
existed at that time, a fortiori, city and township officers are not 
county officers under the present statute. (The existing statute dif- 
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fers from the statute interpreted in the Pethoud case, supra, only 
in that the word “county surveyor” has been specifically included; 
a change which may have resulted from the conclusion in the 
Pethoud case, but which in no way alters the influence of the 
language of that decision upon the present case.) 


Section 23-2001, R. S. 1943, refers to county officers and says, 
“including justices of the peace.’ Your inquiry may have stemmed 
from this reference to the justice of the peace as a possible county 
officer. In the event that it has, we submit that answer may be 
furnished by reference to the following decisions of the Nebraska 
court: 


1. A county judge is a constitutional officer, and therefore, 


the only method of removing him from office in this state is 
by impeachment. Conroy v. Hallowell, 94 Neb. 794, 144 N. W. 
895. 


2. The justice of the peace is also a constitutional officer, 
and assumes the same status as a county judge as concerns his 
removal from office. Wright v. Brown, 131 Neb. 239, 267 N. W. 
466. 


April 24, 1952 
CORPORATIONS; BUILDING AND LOAN ASSOCIATIONS 


Articles of Incorporation, Amendment Thereof; Approval by 
Department of Banking 


REQUESTED BY: Department of Banking, State House, Lincoln, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 

William T. Gleeson, Deputy Attorney General. 
QUESTION: Whether the Department of Banking in the 


exercise of the power to examine and approve 
or disapprove the articles of incorporation, or 
any amendment thereof, of a building and loan 
association is duty-bound to require that the 
proposed articles of incorporation, and any 
amendment thereof relating to capital structure, 
shall conform to the requirements of Section 
21-105, R. S. 1943. 


CONCLUSION: Yes. The Department should refuse to approve 
the articles, or amendments thereof relating to 
capital structure, which do not provide for a 
fixed amount of authorized capital stock. 


Section 21-105 provides that the articles of incorporation shall 
set forth, among other things, the following: 
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“* * *(7) the minimum amount of capital with which the 
corporation will commence business; (3) if the corporation is 
to be authorized to issue only one class of stock, the total 
number of shares of stock which the corporation shall have 
authority to issue, and the par value of each of such shares; 
or if the corporation is to be authorized to issue more than one 
class of stock, then (a) the total number of shares of all classes 
of stock which the corporation shall have authority to issue, 
(b) the number of shares of each class, and the par value of 
each share of each class * * *.” 


Section 21-1, 146, R. S. 1943, provides: 


“Banking organizations, building and loan associations, 
insurance and bonding companies must also file a copy of their 
articles of incorporation with those respective departments 
which supervise such corporations; Provided, that this section 
shall not apply to mutual fraternal benefit societies or asso- 
ciations.” 


Section 8-331, R. S. Supp. 1951, provides that no building and 
loan association shall be authorized to transact any business until 
it shall have procured from the Department of Banking a certificate 
of approval for which certificate an application must be made, and 
an investigation and examination conducted by the Department of 
Banking which does not issue the certificate until it finds, among 
other things, as follows: 


“* * * (3) that in its judgment a need exists for such an in- 
stitution in the community to be served; (4) that there is a rea- 
sonable probability of its usefulness and success; and (5) that 
the same can be established without undue injury to properly 
conducted existing local building and loan associations * * *.” 


Likewise, in respect of an amendment of the articles of incor- 
poration, a similar certificate of approval must be obtained from the 
Department before any proposed amendment can become operative. 


In State ex rel. Equitable Building, Loan, 2, Savings Ass’n. vs. 
Amsberry, 104 Neb 843, 178 NW 828, the Court declared, with 
absolute finality, that a building and loan association is a corpora- 
tion, that it must adopt articles of incorporation, must have author- 
ized capital stock, make filings, comply with other pertinent and 
applicable requirements of the general corporation law, and is not 
exempt from the payment of filing fees to the Secretary of State. 


In respect of what is now Section 8-306, R. S. 1943, which reads 
as follows: 


“The capital stock of every such association shall consist 
of the accumulated payments made by its members and divi- 
dends credited thereon, and shall be represented by shares.”, 


the court specifically ruled that this section is to be construed as a 
legislative command that, unlike other corporations whose capital 
stock may be paid for by cash, by labor done, by personal prop- 
erty, or by real property or leases thereof (Section 21-128, R. S. 
1943), the stock of a building and loan association may be paid for 
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only by accumulated payments and dividends credited thereon, 
and that Section 8-306 does not relieve a building and loan asso- 
ciation of the duty to comply with the legislative command, ex- 
pressed in Section 21-105, R. S. 1943, that a corporation shall state 
in its articles the amount of capital stock which it will be author- 
ized to issue. 


It is obvious that there is nothing whatsoever peculiar about 
the business of a building and loan association which renders it 
either difficult, impracticable or impossible to state in its articles 
or any pertinent amendment thereof, the amount of capital stock 
which the association shall be authorized to issue. 


We think it equally obvious, in the light of Section 8-301, R. S. 
1943, which gives to the Department of Banking the power to issue 
permits to building and loan associations and to have general 
supervision and control of them, when that section is read with 
Section 8-331 and with the decision in the Amsberry case, that the 
Department would be derelict in its duty if it issued a certificate 
of approval of articles, or of any amendment thereof relating to 
capital structure, which show on the face of the instruments that 
the law has not been complied with. 


Section 21-105 must, of necessity, be read in connection with 
clauses (3), (4), and (5) of Section 8-331. We do not readily per- 
ceive how the Department can avoid laying itself open to the charge 
that it is acting arbitrarily if it cannot say, in passing upon the 
application of a new association, that it has taken into account the 
capital structure of a properly conducted building and loan associa- 
tion and deems such association to be one which has an authorized 
capital structure adequate to satisfy the needs of the community 
which the new association likewise seeks to serve. 


Nor do we find in the act any language which purports to 
authorize the Department to permit any existing building and loan 
association so to amend its articles as to authorize an unlimited 
amount of capital stock, thereby granting to it a privilege to pre- 
empt the field in its community and to enable it to assert a claim 
based on such privilege that no need can exist in the same com- 
munity for another building and loan association. In short, the 
sky is no more the limit for a given building and loan association 
than it is for any other financial institution under the supervision 
and control of the Department. The Department does not prescribe 
the amount nor the limits upon the amount, of capital stock which 
by its articles a building and loan association is authorized to issue, 
but the Department should refuse to approve any articles or any 
amendment thereof relating to capital structure, which do not 
state the amount of capital stock which the association by its ar- 
ticles will be authorized to issue. 


We think it proper to add that inadvertent failure, heretofore, 
to have required building and loan associations to comply with 
Section 21-105, whether or not such failure rested on an erroneous 
interpretation of the law, can not so operate as to overrule the 
command of the Legislature or the decision of the Supreme Court 
of Nebraska. 
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May 1, 1952 
SCHOOL RETIREMENT SYSTEM 
Benefits—Thirty Day Period—Effect 


REQUESTED BY: Glenn I. Anderson, Director of Retirement Sys- 
tems, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTIONS: 1. Does the thirty day period following appli- 
cation for disability benefits, as provided in 
Section 79-1530, as amended by L. B. 134 of the 
1951 Legislature, commence from date of appli- 
cation for benefits? 


2. Must the member have ceased employment 
before applying for benefits? 


3. Does the thirty day period in regard to op- 
tions, as mentioned in Section 79-1530, R. R. S. 
1953, as amended, commence from the date of 
retirement as given by the member in his appli- 
cation for benefits? 

35 years of service or arriving at age sixty-five? 


CONCLUSIONS: 1. The thirty-day period mentioned in Section 
79-1530 begins to run from the date the applica- 
tion for benefits is received by the Retirement 
Board in cases of retirement because of dis- 
ability. 


2. Yes. 
3. Yes. 


1. Section 79-1523 R. R. S. 1943, provides that a member of 
the School Retirement System may be retired on account of dis- 
ability, on his own application or on that of his employer or a per- 
son acting in his behalf, and may receive disability benefits, pro- 
vided he has met certain requirements. 


Section 79-1530 R. R. S. 1943, as amended by L. B. 134, enacted 
by the 1951 Legislature Chap. 291, Sessions Laws, 1951) provides 
that retiring members may have certain options as to the manner 
of payment of benefits, but provides that ‘no optional selection 
shall be effective in case a beneficiary dies within thirty days after 
retirement and that such a beneficiary shall be considered as an 
active member at the time of death,” etc. This statute, by its express 
terms, applies to retirement for disability as well as to voluntary 
retirement or retirement because of age. 


In cases where a member desires to retire because of disability 
the statute does not specify any method of determining the date 
of retirement. In the absence of any statutory provision, it would 
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seem reasonable to assume that the date of retirement in such cases 
would be the date when the application to retire was received by 
the Retirement Board. 


It is our opinion that the thirty-day period which must elapse 
after application for disability benefits before such benefits can be 
paid, as provided in Section 79-1530, as amended, commences on 
the date that the application is received by the Retirement Board. 


2. You also inquire if you may properly assume that the mem- 
ber must have ceased employment as provided in Section 79-1522 
R. R. S. 1943, as amended by L. B. 134, 1951 Legislature, before he 
is eligible to retire and receive disability benefits. 


It is not only proper that you assume that the member’s em- 
ployment has ceased before being eligible for retirement benefits, 
but any other assumption on your part would be unlawful. Section 
79-1522, R. R. S. 1943, as amended by L. B. 134, specifically pro- 
vides that: “no annuitant shall receive retirement allowances while 
employed by a public school in this state except when employed 
as a Substitute teacher for not to exceed fifty days in any calendar 
year.” 


This does not require that a member must cease all gainful 
employment of every nature, but he must cease to be a school 
employee, except as a substitute teacher for not more than fifty 
days in each calendar year, to be eligible to receive disability 
retirement benefits, and such employment must of course, have 
ceased at the time the application for disability retirements is re- 
ceived by the Director of Retirement Systems. 


3. You further inquire if you are correct in assuming that 
the thirty-day period provided in Section 79-1530 R. R. S. 1948, as 
amended by L. B. 134, 1951 Legislature, regarding the exercise of 
options as to benefits, in cases where members retire because of 
thirty-five years of service or because they have reached the age 
of sixty-five years, shall be thirty days from the date of retirement 
as fixed by the member in his application for retirement benefits. 


Section 79-1520, R. R. S. 1943, provides that a member, having 
completed thirty-five years of creditable service, may retire on 
written application to the retirement board, setting forth the date 
he desires o be retired, which date must be not less than thirty 
nor more than ninety days subsequent to the date of execution and 
filing of the application. 


In case of a member who retires after completing thirty-five 
years of service, the law permits him to fix the date of his retire- 
ment, and you are correct in assuming that the thirty-day period 
mentioned in Section 79-1530 should begin to run from the date 
fixed in his application as the date of his retirement. 


Section 79-1521, R. R. S. 1943, provides that when a member 
in service shall have attained the age of sixty-five years he shall 
be retired forthwith from active duty as a school employee unless 
his employer continues to hire him on a year to year basis. To ob- 
tain retirement benefits such member must notify the Retirement 
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Board of his retirement and of the date of his retirement. The 
thirty-day period mentioned in Section 79-1530 should be computed 
from that date. 


May 2, 1952 
WEED ERADICATION DISTRICTS 


Authority to Erect Building to House Equipmenit—Leasing Part of 
Building to Other Agricultural Agencies 


REQUESTED BY: Dwight W. Lambert, Chief, Division of Noxious 
Weeds, State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: May a weed eradication district construct a 
building for the purpose of housing its equip- 
ment and rent a part of the building to other 
organizations such as Production Marketing Ad- 
ministration, Soil Conservation Service, Exten- 
sion Service, etc.? 


CONCLUSION: The district may construct a building for such 
purposes, but may not rent any part of it to 
other organizations. 


Section 2-943, R. S. Supp. 1951, specifically authorizes weed 
eradication districts to “(3) lease, purchase or sell sites and build- 
ings for offices and housing of equipment when authorized at any 
annual or special meeting of the district.” It does not specifically 
authorize the district to “construct” a building for such purpose. 
However, the word “purchase” has often been construed to mean 
“acquire” (See Words and Phrases, Permanent Edition, Vol. 35, 
p. 476), and in Hurd v. City of Fairbury, 87 Neb. 745 (750), 128 
N. W. 638, our Supreme Court held that the word “establish” as 
used in a statute was. essentially the same as to purchase. The plain 
import of the word “acquire” is to obtain as one’s own. Reynolds 
v. Commissioner of Internal Revenue, 114 F. 2d 804 (810). We be- 
lieve that the language of Section 2-943 is broad enough to permit 
a weed eradication district to purchase a site and construct its own 
building on such site. 


As to the rental of a part of such building to other organiza- 
tions, we find no provision of the statutes which we think author- 
izes such practice. Our Supreme Court has often held that an organ- 
ization created by statute, as are weed eradication districts, may 
exercise only such powers as are conferred on them by statute. 
See Fulk v. School District, 155 Neb. 630. In the’ absence of statu- 
tory authority to rent buildings or offices to other organizations, 
it ¢ our opinion that the district and its offices are without authority 
to do so. 
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May 2, 1952 
SCHOOL DISTRICTS 


Applicability of Teacher Tenure Statutes—Liability of District for 
Attorney Fees for Defending President of School Board 


REQUESTED BY: F. B. Decker, State Superintendent of Public 
Instruction, State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTIONS: 1. Do Class I School Districts having a school 


census of more than 150 persons, and with a six- 
member board, come under the teacher tenure 
provision of Sections 79-517 and 79-518, R. R. S. 
1943? 


2. Are fees charged by an attorney for defend- 
ing the president of a board of education of 
such Class I District against charges of mal- 
feasance in office, and obtaining his acquittal, 
a legitimate expenditure of school district funds, 
or must he pay them himself? 


CONCLUSIONS: 1. No. 


2. These attorney fees are not a legitimate ex- 
penditure of the schoo! district funds and must 
be paid by the board member himself. 


1. We assume that your first inquiry is prompted by the pro- 
vision of Section 79-601.01, R. R. S. 1943, which reads: “All teachers 
elected by such a district (Class I of more than 150) must meet 
the same qualifications as do the teachers in Class II districts.” 


The teacher tenure provisions of Sections 79-517 and 79-518, 
R. R. S. 1943, do not prescribe any qualifications for teachers. They 
merely relate to the contract of employment between the teacher 
and the district. 


It is our opinion that the Class I schools with six board mem- 
bers established by Sections 79-601 and 79-601.01, R. R. S. 1943, do 
not come under the teacher tenure provisions of sections 79-517 and 
79-518. 


2. You further state that the president of a Board of Educa- 
tion of a district organized under the provisions of sections 79- 
601 and 79-601.01 was sued in county court for malfeasance in 
office but acquitted. You inquire if his attorney fees incurred 
in defending himself against this charge are a legitimate expend- 
iture of school district funds, or must he pay these fees himself? 


The Board President was sued in his personal capacity and 


not as an agent or officer of the school district. The attorney 
fees were incurred in protecting him personally and not in pro- 
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tecting the district. Hence, he should pay these fees himself. 
They are not a legitimate charge against the school district. Lia- 
bility to prosecution for malfeasance is one of the hazards at- 
tending the holding of public office and, until the Legislature 
provides otherwise, the expenses of defending against such charges 
must be borne by the officer himself. See Fulk v. School District, 
155 Neb. 630. 


May 7, 1952 
PAUPERS 
Expense For Hospitalization, Burial 


REQUESTED BY: Frederick H. Wagener, County Attorney, Lin- 
coln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Dean G. 
Kratz, Assistant Attorney General. 


QUESTIONS: 1. Where fatal injuries are incurred in some 
county other than Lancaster County, is Lan- 
easter County liable for burial expense when 
fatally injured indigent party is brought into 
Lancaster County for hospitalization and dies 
therein? 


2. Under the facts indicated above, is Lan- 
caster County liable for the expenses of hos- 


pitalization? 
CONCLUSIONS: 1. Yes. 
2. No. 


Your inquiry is based upon these facts: X, a transient laborer 
for the C. B. & Q. Railroad, was working as a section hand at 
Ashland, Saunders County, Nebraska, on January 14, 1952. On 
this date he was struck by an automobile in Saunders County, 
and received severe injuries. He was transported to Bryan Me- 
morial Hospital in Lancaster County for treatment, where he died 
a few hours later. Lancaster County has directed and financed 
the burial, asserting that their acts in this regard should not be 
interpreted as an assumption of legal liability. The matter of 
hospital expenses, as we understand it, remains unpaid. 


The deceased has no “legal settlement” within the State (“legal 
settlement” being defined by statute in 68-115, R. R. S. 1943), 
and evidently has no legal residence outside the State; having, 
it.seems, intended that his home be only where he was. The 
applicable statute, then, is section 68-114, R. R. S. 1943, which 
states: 


“Whenever any nonresident shall fall sick in any county 
in this state, not having money or property to pay his or 
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her board, nursing and medical aid, or whenever any poor 
person not having a legal settlement in the county is found 
in distress, without friends or money, so that he or she is 
likely to suffer, it shall be the duty of the county board to 
furnish such temporary assistance to such person as it shall 
deem necessary; and if any such person shall die, the county 
board shall provide ail necessary means for a decent burial 
of such person. If such poor person, applying for or receiv- 
ing reflief, belongs to another state, the county board may 
furnish such person, in addition to necessary temporary aid, 
transportation and the requisite expenses incurred thereby, and 
may return such poor person to the state in which he or 
she has legal settlement; Provided, that the claim by the 
poor person of a legal settlement shall be verified by the 
county board, and assurance be given the board that such 
poor person will be received and given care in the place of 
his or her legal settlement. If any such poor person shall be 
found applying for relief in any county, and the county board of 
such county shall be unable to ascertain and establish the 
last place of legal residence of such person, the county board 
shall proceed in its discretion to provide for such poor person 
in the same manner as other poor persons are directed to 
be provided for.” 


(1) The proper application of the above statute may be in- 
fluenced by the following additional facts: at the time of de- 
ceased’s injury he was possessed of $33.09 in cash, and was en- 
titled to $9.31 in back wages from the C. B. & Q. Railroad Com- 
pany. Therefore, at the exact time of his injury, X was not, 
strictly speaking, a person “not having money or property to pay 
his or her board, nursing and medical aid,” nor was he a poor 
person “found in distress without * * * money.” As a matter 
of fact, he only became a pauper (defined in Otoe County v. 
Lancaster County, 78 Neb. 517, as a person without means, un- 
able to earn a livelihood and without kindred able to maintain 
him), at the time he had used $42.40 worth of board, room, nursing 
and medical care. At that time he was in Bryan Memorial Hos- 
pital in Lancaster County. He, therefore, became a pauper, un- 
der the statutory language of the law, while in that hospital, and 
we must conclude that Lancaster County is liable for his burial 
expense. 


We are not unmindful of the possible unhealthy consequences 
of such a decision, but inasmuch as someone must be responsible 
for the burial of paupers such as Mr. X, it should, under these 
particular circumstances, be Lancaster County. 


In this instance X was transported to Bryan Memorial Hos- 
pital because it was more easily accessible. We do not intend 
the above decision to control in any situation where an injured 
indigent is hospitalized out of the county of his injury solely 
because of inadequate hospital facilities within that county. See 
Butterworth Hospital v. Supt. of Poor of Kent Co., 235 N. W. 
852, (Mich.). 


(2) At the time of X’s accident and resulting hospitalization 
there existed in the respective counties of Lancaster and Saunders, 
duly qualified, competent county physicians, who were ready, 
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willing, and able to serve. Thus the second portion of your in- 
quiry falls directly within the existing Nebraska rule, that: 


“A physician, not hired by the county, may not recover 
from the county for services rendered to a poor person in 
an emergency where there exists a duly appointed county 
physician to care for the poor, the latter physician being able, 
willing, and ready to serve but not consulted.” Sayre v. 
Madison County, 127 Neb. 200, 254 N. W. 874. See, also, 
Newark Township v. Kearney County, 99 Neb. 142, 155 N. 
W. 797; Hamilton County v. Meyers, 23 Neb. 718, 37 N. W. 
623; Burnham v. Lincoln County, 128 Neb. 47, 257 N. W. 491. 


In Miller v. Banner County, 135 Neb. 549, 283 N. W. 206, 
action was brought for medical services performed for, and hos- 
pital care rendered to a pauper. The court, citing the above 
quoted rule, determined that the defendant was not liable for 
hospital and medical bills. The Miller case is, we feel, con- 
trolling in the present instance, and we submit, therefore, that 
Lancaster County is not liable for the costs of treatment and 
hospitalization. 


May 9, 1952 
COUNTY FAIR BOARD 


7 


Eligibility For Advice From County Attorney as “Civil Officer’ 


REQUESTED BY: Jack R. Knicely, County Attorney, Sidney, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Dean G. 
Kratz, Assistant Attorney General. 


QUESTION: Are members of the county fair board “civil 
officers” within the meaning of Sec. 23-1203, 
R. S. 1943, and thus eligible for legal advice 
from the county attorney? 


CONCLUSION: Yes. 


Sec. 23-1203, R. S. 1948, requires that the county attorney 
“sive opinions and advice to the board of county commissioners 
and other civil officers of their respective counties.” 


Your inquiry regarding the possible application of this statute 
to the county fair board, necessitates an examination of (a) the 
county fair board, and (b) the statutory scope of “civil officers.” 


(a). Counties of Nebraska are authorized to establish and 
maintain county fairs (Section 2-221, R. S. 1943), and such es- 
tablishment may be done by resolution of the county board, or 
it may be done by petition and subsequent special election (Sec- 
tion 2-222, R. S. 1943); said fair to be financed through county 
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taxes (Section 2-221, supra, and 2-223, R. S. 1943). The manage- 
ment and supervision of the county fair shall be in the hands 
of a county fair board (Section 2-225, R. S. 1943), appointed by 
the county board from the residents of the county (Sec. 2-224, 
R. S. 1943). The fair board shall consist of nine members with 
alternating terms, and vacancies shall be filled by appointment 
of the county board (Sec. 2-224, supra). The fair board shall 
receive expenses but no salary (Sec. 2-226, R. S. 1943). They 
may employ a secretary to manage the fair and they may regulate 
his salary (Sec. 2-225, supra, and 2-226, R. S. 1943). The fair 
board may adopt and publish rules and regulations (Sec. 2-227, 
R. S. 1943), and they must report (at least every six months) 
their actions to the county board (Sec. 2-228, R. S. 1943). Also, 
they shall file with the county board all claims to be paid from 
money raised by taxation (Sec. 2-231, R. S. 1943). 


(b). We are unable to avail ourselves of Nebraska court de- 
cisions or decisions from -this office, concerning the statutory 
scope of “civil officers.” According to our research they are non- 
existent. Similar matters, however, have been adjudicated in 
other jurisdictions. 


Generally, “civil officers” is intended to embrace such officers 
as in whom part of the sovereignty, or general interest of society, 
are vested. Bromley v. Hadley, 10 Pa. Dist. and Co. 23. It may 
be any officer connected with the administration of the govern- 
ment. People v. Marti, 20 Puerto Rico 112. 


Specifically, members of a board of control, and members 
of a city school committee, have been held to be “civil officers”. 
In In Re: Members of the Legislature, 39 SO. 63, (Fla.), the court 
held that members of a board of control created by law, who 
are charged with the duty of locating and continuously and per- 
manently controlling and managing state institutions of learning, 
whose terms of office are definitely fixed, with provisions for 
removal and appointment by the Governor to fill vacancies on 
such board, the office being continuous and permanent and re- 
maining to be filled, though the incumbents may die or resign, 
are “civil officers’ under the Constitution of Florida. The fact 
that there is no emolument or salary affixed to such office does 
not make it any the less a civil office, since salary or emolu- 
ment, like an oath of office, is an incident to office merely, and 
not a necessary element to the office in the determination of its 
character. The case of In Re: Election of School Committee of 
City of Woonsocket, 72 A. 417, (R. I.), involved a state constitu- 
tion, which provided that electors “shall have the right to vote 
in the election of all civil officers,’ and a city charter, which 
provided that the city council shall elect members of the school 
committee. A conflict existed, of course, in the event that school 
committeemen were civil officers, and the court determined that 
they were. 


The duties of the Florida Board of Control and the Woon- 
socket City School Committee are not completely outlined in the 
aforementioned opinions. However, that they parallel, on the state 
and city level, the duties of the county fair board on the county 
level, is, we feel, without question. 
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The courts have also held that aldermen, councilmen, convict 
guards, police officers, school officers, and sergeants or under 
officers of the lessees of a state penitentiary are civil officers. 
See 67 C. J. S. 104. 


Applying the above legal authorities to the office of county 
fair board, we find; The county fair board is invested with a 
portion of the sovereignty of the county; they perform for the 
general interest of county society; and they are connected with the 
administration of the county government. They are, then, civil of- 
ficers and are entitled to advice and opinions from the county 
attorney. 


May 9, 1952 
ASSISTANCE 
Legal Settlemenit—What Constitutes 


REQUESTED BY: S. W. Moger, County Attorney, Clay Center, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 


QUESTION: One having a legal residence in County “A” 
moves to County “B” and resides there 18 
months but receives direct assistance from the 
poor fund of County “A” for three months 
while residing in County “B”. The recipient 
has received his last assistance from County 
“A” within the last six months. Has this re- 
cipient obtained a legal settlement in County 
“B” sufficient to obtain assistance from the 
county poor fund or must the settlement be 
for twelve successive months without receiving 
assistance from County “A”? 


CONCLUSION: To obtain a legal settlement under Section 68- 
115, R. R. S. 1943, a party need not have re- 
sided in the county for twelve successive 
months without receiving relief from private 
charity or the poor fund of any county, but 
he must have resided in the county for a 
period of twelve consecutive months or more, 
and during twelve months of this period— 
which need not be consecutive—he must not 
have received relief from any county poor fund 
or from private charity. In the case stated, 
the party appears to have established a legal 
settlement in County “B”. 


Section 68-115, R. R. S. 1948, provides as follows: 


“The term ‘legal settlement’ in sections 68-101 to 68-123 
shall be taken and considered to mean as follows: Every 
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person, except those hereinafter mentioned, who has resided 
one year continuously in any county, shall be deemed to have 
a legal settlement therein; Provided, every person who has 
resided one year continuously within the state, but not in 
any one county, shall have a legal settlement in the county 
in which he has resided six months continuously. The time 
during which a person has been an inmate of any public 
or private charitable or penal institution, and each month 
during which he has received relief from private charity or 
the poor fund of any county shall be excluded in determin- 
ing the time of residence hereunder. Every minor not eman- 
cipated and settled in his own right shall have the same legal 
settlement as the parent with whom he has resided; and 
every married woman shall have the legal settlement of her 
husband, if she has one; or if she is abandoned or deserted 
by him, she may acquire a legal settlement as if she were 
unmarried. A legal settlement in this state shall be termin- 
ated and lost by (1) acquiring a new one in another state; 
or (2) by voluntary and uninterrupted absence from this state 
for the period of one year with intent to abandon his resi- 
dence in Nebraska.” 


In an opinion given by this department to Mr. John C. Gewacke, 
County Attorney of Fillmore County under date of May 24, 1938, 
the then Attorney General expressed the view that Section 68- 
115 should be so construed that if a man resides twelve months 
in a county without receiving relief, he should become eligible 
for relief, even though the twelve months during which he has 
not received relief be not consecutive but separated by a period 
during which he has received relief. 


The rule thus stated has been followed ever since, as far as 
we know, and we see no good reason to change it at this time. 


It is our opinion, therefore, that if the party you mentioned 
has resided in County “B” for eighteen months continuously and 
has not received relief during more than six months of this 
period that he has established a legal settlement in County “B” 
even though he has not lived there for twelve consecutive months 
without receiving relief from County “A”. 


In other words: to establish a legal settlement the party 
must (1) have lived in “B” County for at least twelve consecu- 
tive months; (2) have not received relief from “A” County, or 
other source, for at least twelve months out of the period during 
which he has lived in “B” County. 


Apparently the party you mention has met these conditions 
and may now claim a legal settlement in “B” County. 


You will note that Section 68-115 applies only to eligibility 
to receive relief from the county poor fund. A legal settlement 
for the purpose of obtaining Old Age Assistance is defined in 
Section 68-228, R. R. S. 1943; for purposes of obtaining blind 
assistance, legal settlement is defined by Section 68-419, R. R. S. 
1943; and for aid to dependent children the statute defining legal 
settlement is Section 43-514, R. S. 1943. 
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May 13, 1952 
FEES 


Lump Sum Settlement Under Workmen’s 
Compensation Act; Trial Fee 


REQUESTED BY: Mr. Robert L. Haines, Buffalo County Attorney, 
Kearney, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Wlliam 
T. Gleeson, Deputy Attorney General. 


QUESTION: Whether in a lump sum settlement case under 
the Workmen’s Compensation Act the clerk of 
the district court may charge a trial fee, in 
addition to the statutorily prescribed fee for 
filing, docketing and indexing the case? 


CONCLUSION: No. 


Section 48-187, R. S. 1943 of the Workmen’s Compensation 
law provides, as follows: 


“No filing fees shall be charged by the clerk of any 
court for any service required by sections 48-101 to 48-190.” 


In Hoffman v. State, 142 Neb. 821, 8 N. W. 2d 200 the court 
dismissed an appeal in a workmen’s compensation case because 
of the failure of the plaintiff to file a bond for costs. The plain- 
tiff invoked section 48-187 but the court declared: 


“* * * That this statute is effective to relieve parties 
from the payment of filing fees in cases brought under the 
workmen’s compensation law has been previously determined. 
Scott v. Dohrse, 130 Neb. 847, 266 N. W. 709. But it does 
not have the effect of relieving such parties from the pay 
ment of all costs, nor does it relieve appellants in such cases 
from the requirements of section 20-1914, Comp. St. Supp. 1941, 
regarding the providing of a cost bond or cash deposit on 
appeal. All costs other than filing fees are taxable in a com- 
pensation case and a bond or cash deposit is necessary on 
appeal to insure their payment.” 


See also Elliot v. Gooch Feed Mill Co., 147 Neb. 309, 23 N..W. 
2d 262 where the court held that the cost of setting a bill of excep- 
tions in a workmen’s compensation case is a cost made in the district 
court and should be taxed against the unsuccessful party in the 
final determination of the litigation. 


Section 48-139, R. S. Supp. 1951 sets forth the procedure which is 
to be followed where a lump sum settlement has been agreed upon 
by the parties. A hearing is to be held upon an application for ap- 
proval of the settlement by the judge of a district court, proof may 
be adduced, and witnesses may be subpoenaed and: examined the 
same as in an action in equity. The statute declares that the fees of 
the clerk of the district court for filing, docketing, and indexing such 
application shall be $5.00. No mention is made of any trail fee. 
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_ .The question is, therefore, whether this hearing constitutes a 
trial within the meaning of section 33-143, R. S. Supp. 1951 which 
provides, in part, as follows: 


“* * * For each trial by the court or the jury, there shall 
be paid by the party against whom the judgment or verdict 
is rendered, a trial fee of $5.00.” 


Sections 25-1103 and 25-1101, R. S. 1943 provide as follows: 


25-1103. “A ‘trial’ is a judicial examination of the issues, 
whether of law or of fact in an action.” 


25-1101. “Issues arise on the pleadings where a fact or con- 
clusion of law is maintained by one party and controverted by 
the other. They are of two kinds: (1) Of law; (2) of fact.” 


We take it to be settled by Miller v. Schlereth, 151 Neb. 33, 36 
N. W. 2d 497 that a proposed lump sum settlement will, as a matter 
of course, be submitted to the Workmen’s Compensation Court for 
its consideration and opinion. It would appear that the only point 
which could be in dispute between the parties, when they submit 
the matter to the Workmen’s Compensation Court, would be the 
nature and extent of the injuries in disability cases. It cannot be 
presumed that the Workmen’s Compensation Court would approve 
any agreement which purported to ignore the ruling of the court 
in Miller v. Central Coal &Coke Co., 129 Neb. 739, 263 N. W. 120 
and in Perry v. Huffman Automobile Co., 104 Neb. 214, 179 N. W. 
501, that an employee cannot agree upon a percentage of disability 
less than that which he has actually experienced. 


Thus it would follow, and we are apprised that such is generally 
the fact, that at the hearing before a district court the only question 
presented for consideration is whether it is not contrary to public 
interest to approve the lump sum payment. In such circumstances 
we do not perceive that there does occur in the district court any 
“trial” within the meaning of sections 25-1103, 25-1101 and 33-143, 
notwithstanding the range of the inquiry authorized to be made 
under the provisions of section 48-139. 


In reaching this conclusion we have not overlooked Gibson v. 
Sidney, 50 Neb. 12, 69 N. W. 314. We do not believe that the legi- 


slature ever intended that this kind of hearing should be equated to 
a “trial” for which a fee should be collected. 


May 13, 1952 
REVENUE AND TAXATION 


County Board of Equalization; Power to Correct Overvaluation 
at a Time Subsequent to Last Day of Siiting in Annual Session. 


REQUESTED BY: Mr. Forrest A. Johnson, Dodge County Attorney, 
Fremont, Nebraska. 


—dl1i— 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Deputy Attorney General. 


QUESTION: Whether a county board of equalization may 
lawfully sit on a day subsequent to the last day 
of its annual session, for the purpose of correct- 
ing an alleged overvaluation of real property? 


CONCLUSION: No. 


Section 77-1502, R. S. 1943 and so much of section 77-1504, R. S. 
1943 as is pertinent to the question originally read, as follows: 


“The county board of equalization shall hold a session of 
not less than three and not more than twenty days, for the 
purpose contemplated in sections 77-1502 to 77-1507, commenc- 
ing on the first Tuesday after the second Monday of June each 
year.” 


“Ai its meeting in even-numbered years, the county board 
of equalization shall equalize the valuation of real property of 
the county by raising the valuation of such tracts and lots as 
are assessed too low, and lowering the valuation of such tracts 
and lots as are assessed too high.” 


“In cases of evident error of assessment or of apparent 
gross injustice in overvaluation or undervaluation of real proper- 
ty, it may at its annual meetings consider and correct the same 
by raising, after due notice has been given to the interested 
party or parties, or by lowering the assessed valuation of such 
real property.* * *” 


The 1947 Session of the Legislature so amended section 77-1502 
as to lengthen the aggregate number of sitting days to fifty, and so 
amended section 77-1504 as to strike therefrom the language under- 
lined above. The title of the act, so much thereof as is pertinent, 
recited: 


“* * * To provide that the county board of equalization may 
meet at any time upon the call of the chairman or any three 
members of such board to perform its duties and functions, 
except where specific duties are required by law to be performed 
at specific times; to provide for calling of meetings of such 
hoard:* * =? 


The 1949 Session of the Legislature so amended section 77-1502, 
R. S. Supp. 1947 as to cut down the grant of broad power, and the 
second sentence of the section now reads, as follows: 


“* * * Tt shall be authorized and empowered to meet at any 
time upon the call of the chairman or any three members of the 
board for the purpose of equalizing assessments of any omitted 
or undervalued property.” 

The title of the act, so much thereof as is pertinent, recited: 


“* * * To provide that the county board of equalization 
shall be authorized and empowered to meet at any time upon 
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the call of the chairman or any three members of the board 
only for purpose of equalizing assessments of omitted or under- 
valued property;* * *” 


Whether the legislature apprehended that county boards of 
equalization were exercising the 1947 grant of broad power unwisely 
or imprudently is not a question with which we need concern our- 
selves. It is enough to note from the history of the sections that the 
legislature must have concluded that property owners who did not, 
within the period of the board’s session of three to fifty days, re- 
quest a consideration of their claims of gross overvaluation should 
bear their burdens until the next annual session. Our opinion of 
November 13, 1948 to the Dodge County Attorney, Report of At- 
torney General 1947-1948 at page 698, is no longer applicable in 
view of the change in the statute. 


In order further to guard against improper changes in assess- 
ments the Legislature at its 1951 Session so amended section 77-519 
as to specify the new procedure for correction of erroneous assess- 
ments and to provide for criminal prosecution of clerks or assessors 
who, without the approval of the county board, undertake, upon the 
pretext of correcting an erroneous assessment, to reduce valuations. 
By our opinion of January 23, 1951 to the Gage County Attorney 
we had, prior to such legislative change, given our opinion that an 
alleged or real overvaluation of property was not an erroneous 
assessment within the meaning of section 177-519. 


Until 1921, when the legislature repealed section 6449, R. S. 1913 
(the remnants of that section, the provisos therein, being now found 
in sections 77-518 and 77-519), the statutory law had been such that 
an assessment was declared to be final when the action of the State 
Board of Equalization had been taken. The 1921 revenue act repealed 
this provision and enacted what are now sections 77-306 to 77-315, 
R. S. 1948, relating to reassessment of undervalued property. Pro- 
ceedings under these particular sections to reassess any undervalued 
property must be taken within three years next following the date 
of the original assessment, equalization being by the State Board. 


There is no doubt whatever of the power of the legislature to 
provide that a county board of equalization may sit at any time to 
equalize the assessment of property which was omitted from the 
tax rolls and has been added thereto by the county assessor. In Re 
Estate of Rogers, 147 Neb. 1, 22 N. W. 2d 287; cf. Hacker v. Howe, 
72 Neb. 385, 101 N. W. 255; section 77-518, R. S. Supp. 1951. 


If the case be that a county board of equalization should sit 
especially (at a time other than during its regular session) for the 
purpose of equalizing the assessment of omitted or undervalued 
property, and a property owner is aggrieved by the action taken, 
then section 77-1510, R.S. Supp. 1951 expressly authorizes an 
appeal to the district court. 


We do not believe that a constitutional infirmity in section 77- 
1502 necessarily arises by reason of the fact that the legislature has, 
in substance, declared that public officers shall not be hampered by 
a time limitation in looking after the public’s interests but that 
property owners should look to their own interests, i.e., their assess- 
ments, within the three to fifty-day period, the law being settled 
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that, save in respect of omitted property or of property to which 
improvements have been added, valuations may not be increased 
without first giving notice to the property owner. Radium Hospital 
v. Greenleaf, 118 Neb. 136, 223 N. W. 667; Watson Bros. Realty Co,. 
v. County of Douglas, 149 Neb. 799, 32 N. W. 2d 763. 


May 14, 1952 
STATE ARMORIES 
Effect of Local Zoning Ordinances 


REQUESTED BY: Brigadier General Guy N. Henninger, The Adj- 
utant General, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Bert L. Overcash, Assistant Attorney General. 


QUESTION: Where a city has conveyed to the military de- 
partment of the State of Nebraska a plot of 
ground for construction of a National of a Na- 
tional Guard armory can the city or property 
owners therein later prevent the construction of 
such armory for the reason that the location 
thereof violates zoning ordinances of the city 
which were in effect at the time of the convey- 
ance? 


CONCLUSION: No. 


The conveyance for a state armory is provided for in sections 
18-1001 to 18-1006, R. S. Neb. 1943, as amended. As a part of this 
enactment in 1935 the statutes with reference to the power of cities 
of the first class to acquire and convey title for such purpose was 
also amended. See section 16-201, R. S. Neb. 1943, as amended. 
These are special laws applicable to the procuring of National Guard 
and State Guard armory sites and give the cities and the state full 
power in that connection. The zoning statutes applicable to cities 
of the first and second class and villages contain no provisions 
specifically making such zoning regulations applicable either to 
the state or any municipality in the construction of public buildings. 
See section 19-901, et seq., R. S. Neb. 1943, as amended. 


Our Supreme Court has recognized in the case of City of Omaha 
v. Glissmann, 151 Neb. 895 at page 903 that the doctrine of estoppel 
may be applicable to a city in connection with compliance with zoing 
provisions. 


The courts that have dealt with this matter have uniformily 
held that zoning regulations are not ordinarily applicable to a 
state or city government. A recent text by Bassett on the sub- 
ject of zoning at page 31 states: 


“* * * The need of a public building in a certain loca- 
tion ought to be determined by the federal, state, or municipal 
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authority, and its determination on the question of necessary 
or desirable location cannot be interfered with by a local 
zoning ordinance.” 


Another text by Metzenbaum, The Law of Zoning, at page 
291 refers to decisions in support of the following statements: 


“It was apparent that if the political subdivisions were 
compelled to comply with zoning ordinance requirements, the 
public welfare, intended to be one of the principal beneficiaries 
of zoning, might actually suffer and be injured because a 
denial of the right of a political subdivision to proceed with 
public buildings and public construction, might distinctly re- 
tard the public welfare. 


“The courts to which the question has been submitted, 
appear to have decreed that unless a different intention is manifest, 
municipalities and other public subdivisions, are not to be bound 
by the requirements of a zoning ordinance.” ; 


One of the cases cited in the above text is Kubach Co. v. 
McGuire (Cal.) 248 P. 676. The court held in that case that zoning 
legislation is subject to the “recognized rules of statutory construc- 
tion’— 


“In the interpretation of a legislative enactment it is the 
general rule that the state and its agencies are not bound by 
general words limiting the rights and interests of its citizens 
unless such publie authorities be included within the limita- 
tions expressly or by necessary implication.” 


In Clifton Hills Realty Co. v. City of Cincinnati (C. A. Ohio) 21 
N.E. (2) 993,997, the court said: 


“Tt is clear that in passing zoning ordinances a municipal 
council is engaged in legislating and not in contracting. The 
action lacks all the essential elements of a contract. No one is 
bound to the municipality as a result, and the municipality binds 
itself to no one thereby.” 


It has been held that a city may exempt itself from the pro- 
visions of a zoning ordinance in the location and construction of 
city buildings and in such case no state or federal constitutional ob- 
jection may be made to such an exemption. City of Cincinnati v. 
Wegehoft (Ohio) 162 N.E. 389: 62 C.J.S. 425. 


Where the federal government with the consent of a state 
acquires land for a federal purpose, the federal government may 
proceed in accordance with the provisions of the act of Congress and 
is not bound by local zoning ordinances and regulations. In such case 
the specific act relating to the improvement is controlling over 
general local legislation. United States v. City of Chester (C.C.A. 3) 
144 F(2) 415. 
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May 16, 1952 
ASSISTANCE 


Assistance—Assistance Liens—Foreclosure— 
Priority of Liens. 


REQUESTED BY: W. B. Rist, County Attorney, Beatrice, Ne- 


braska. 
OPINION BY: Clarence S. Beck, Attorney General; 

Homer L. Kyle, Assistant Attorney General. 
QUESTION: An old age assistance certificate was filed of 


record for a lien on October 14, 1947. Assistance 
payments were continued until January 4, 1949. 
On January 8, 1948, the recipient of assistance 
executed a mortgage on the property to a loan 
company. In an action by the county to fore- 
close its assistance lien the loan company files 
an answer claiming that the lien of its mortgage 
is superior to the assistance lien as to assistance 
payments made after January 8, 1948. Is this 
contention of the loan company valid? 


CONCLUSION: No. The assistance lien includes all future as- 
sistance payments and can not be defeated by a 
subsequent mortgage. 


Section 68-215, R.R.S. 1948, provides that on the death of a 
recipient of Old Age Assistance the total amount paid as assistance 
may be allowed as a claim in favor of the county against the estate 
of the decedent. This statute was a part of the original Old Age 
Assistance law enacted by the Special Session of the Legislature of 
1935. In 1947, section 68-215.01 was enacted. It reads as follows: 


“The assistance benefits any recipient of old age assistance 
shall receive shall be a lien on any real estate owned by the 
recipient of such assistance from and after the date of the filing 
of the certificate as provided in this section. Whenever a certifi- 
cate is issued for such assistance to any person in whom the title 
to any real estate is vested, a copy of such certificate shall be 
indexed and recorded in the manner provided for the indexing 
of real estate mortgages in the office of the register of deeds or 
county clerk of the county in which the real estate is situated 
and such recording and indexing shall constitute notice of such 
lien.” 


In the case of Boone County Old Age Assistance Board v. 
Myhre, 149 Neb. 669, 32 N.W. 2d 262, our Supreme Court held that 
when a recipient of old age assistance files an application therefor, 
listing her real estate, and accepts the monthly payments of as- 
sistance as made, this constitutes a contract on the part of the re- 
cipient to be bound by the law making his real estate subject to the 
claim for refund of assistance payments after his death. 


This contract, of course, is an agreement that the land shall be 
subject to a lien for repayment of all future assistance payments 
made to the recipient. 
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To us it seems obvious that an owner of real estate who has 
made application for old age assistance and has been granted such 
assistance under a contract that such assistance payments shall be a 
lien on his real estate, and notice of such lien is given to the world 
by filing the certificate of assistance with the register of deeds as 
the law provides, may thereafter—perhaps on the very next day— 
defeat such lien by mortgaging the real estate to some third party. 
To us it seems too clear for argument that the lien includes all as- 
sistance payments made after the certificate of assistance is filed and 
a subsequent mortgagee holds a lien junior and inferior to this lien 
for all payments after the certificate is filed. To hold otherwise 
would offer an easy and effective way to nullify the whole purpose 
of the Old Age Assistance lien law. 


May 16, 1952 


CRIMINAL EXTRADITION 
iy 
Failure to Pay Support Decree 


REQUESTED BY: Mr. E. H. Curtis, Pierce County Attorney, Plain- 
view, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Bert L. Overcash, Assistant Attorney General. 


QUESTION: A divorce decree in 1943 ordered the husband 
to pay $50 a month child support. He moved to 

California and subsequently, upon notice, the 

e decree was amended to increase child support to 

$100 a month. The husband while continuing to 

pay $50 a month has not complied with the court 

order increasing the award. Is the husband 

subject to extradition and criminal prosecution? 


CONCLUSION: Yes,if his failure to pay the increased award is 
without good cause. 


Our criminal statutes include section 28-449 providing criminal 
responsibility for failure to support a wife or child and section 28- 
450 providing criminal liability for failure without good cause to pay 
to “the persons noted the amounts * * * provided by such decree for 
the support of such child or children’. The statutes contemplate that 
in the case of support for children the decree may be amended from 
time to time as required by the circumstances. R.S. Nebr. 1943, sec- 
tion 42-312. 


It is well settled that a divorce proceeding is a proceeding in 
rem and has extraterritorial force and is binding and conclusive on 
the parties although one of them may be a nonresident of the state 
in which the divorce was granted. Stuart v. Cole (Texas), 92 S. W. 
1040. A decree for alimony is therefore not an unalterable and defi- 
nite fixed judgment for money. Nixon v. Wright (Mich.), 109 N. W. 
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274. The court retains jurisdiction in a divorce proceeding at all 
times to enforce the decree or any modification thereof. Jensen v. 
Jensen, 144 Neb. 857; Lippencott v. Lippencott, 152 Neb. 374; 27 
C.J.S. 1032. The absence of a parent or children from the territorial 
jurisdiction of the court does not affect the court’s power to modify 
the provisions of its decree. See 17 A.J. 520 citing State ex rel Nipp 
v. District Court (Mont.), 128 P. 592, which involved a Nebraska di- 
vorce. As state in the text just cited the proceedings for a modifica- 
tion of the decree are “ancillary to the suit for divorce.” 


Our criminal statutes above referred to have been upheld by 
our Supreme Court several times, See May v. State, 153 Neb. 369; 
Ruhl v. State, 128 Neb. 105; Fussell v. State, 102 Neb. 117. See also in 
this connection 67 C.J.S. 824 and 828. 


It would appear that any question regarding the use of extra- 
dition under these circumstances in connection with the Uniform 
Criminal Extradition Act (R.S. Nebr. 1943, section 29-701 et seq.) 
would be entirely overcome by the provisions of the Uniform Recip- 
rocal Enforcement of Support Act passed by the Legislature in 1951 
comprising Article 7, Chapter 42 of the 1951 Cumulative Supplement. 
This act in section 42-705 states: 


“The Governor of this state (1) may demand from the 
Governor of any other state the surrender of any person found 
in any such other state who is charged in this state with the 
crime of failing to provide for the support of any person in this 
state, and (2) may surrender on demand by the Governor of any 
other state any person found in this state who is charged in 
such other state with the crime of. failing to provide for the 
support of a person in such other state. The provisions for 
extradition of criminals not inconsistent herewith shall apply to 
any such demand although the person whose surrender is de- 
manded was not in the demanding state at the time of the com- 
mission of the crime and although he had not fled therefrom. 
Neither the demand, the oath nor any proceeding for extradition 
pursuant to this section need state or show that the person 
whose surrender is demanded has fled from justice, or at the 
time of the commission of the crime was in the demanding or 
the other state.” 


In 1951 California adopted the Uniform Reciprecal Enforcement 
of Support Act by adding it as Title 10a, sections 1650 to 1681, to 
Part 3 of the Code of Civil Procedure (Statutes and Amendments to 
the Codes—California 1951, volume 1, page 1906). 
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May 17, 1952 
COUNTY GOVERNMENT 


Community Hospitals; Special Election 
for Board Issue. 


REQUESTED BY: Mr. Raymond B. Morrissey, Johnson County 
Attorney, Tecumseh, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Deputy Attorney General. 


QUESTION: Whether a county board may be compelled by 
appropriate legal proceedings brought for the 
purpose, to call a special election to submit to 
the voters a proposition to issue bonds for con- 
structing and equipping a county community 
hospital, given the fact that the board is willin 
to submit the proposition at the next genera 
election, there being no money appropriated, nor 
presently available, in the budget for the expense 
of a special election? 


CONCLUSION: We think not. 


Section 23-343, R.S. Supp. 1951 provides that a county board 
may issue and sell bonds of the county in such amount as the county 
board may deem advisable for the construction or acquisition of a 
county community hospital and to purchase suitable equipment for 
the same, upon the condition, however, that the question shall be 
submitted to the voters at a general election, or a special election 
called for such purpose. 


It is plain that the board is vested with discretion to determine 
the amount of bonds which will be set forth in the submitted ques- 
tion. We think it equally plain that the statute does not declare it to 
be a duty of the county board to submit such a question, there be- 
ing no express provision for the filing with the board of any request 
that they do so, either by petition of freeholders, taxpayers or voters, 
or by any other manner in which official action is invoked. The 
language of the act is that the board may issue bonds. If they de- 
cide to do so, then approval by the requisite number of voters is 
the condition which must be satisfied before the power may be 
exercised. Observance of this condition may be had by submission 
of the question either at a general election or at a special election. 


Assuming that a plaintiff in a mandamus procceeding could 
demonstrate a clear legal right for which mandamus is an appropri- 
ate remedy, still a court, in the exercise of wise, judicial discretion, 
may, in view of the consequences attendant upon the issuance of 
the writ, refuse it where allowance would require the expenditure of 
public funds which neither are available nor appropriated for: the 
purpose, the objective sought to be accomplished by issuance of the 
writ could be attained, reasonably, at a later time without injury or 
damage to anyone and without expenditure of public moneys for 
a special election. Cf. State ex rel Long v. Barstler, 122 Neb. 167, 240 
N.W. 273. 
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No doubt a court could order a county board to exercise its 
judgment as to the amount of bonds which the board may deem 
advisable to issue for the purpose. State ex rel Garton v. Fulton, 
118 Neb. 400, 225 N.W. 28. But we think it clear that a court will 
hesitate to substitute its judgment for that of the board in a case 
where the statute which must be invoked obviously gives to the 
board an option, in short, a discretion, to choose between a special 
or a general election as the occasion for submitting the question to 
the voters. Where the board’s reason for choosing the one alternative 
rather than the other has some foundation in fact in respect of 
which the board has exercised a discretion, and there is no showing 
of an abuse of discretion, a court will not interfere. Cf. State v. 
Switzer, 79 Neb. 78, 112 N. W. 297. 


May 17, 1952 
SCHOOLS 


District Failing to Maintain School; Annexation 
of Territory to Adjoining Districts. 


REQUESTED BY: Mr. Clifford H. Phillips, Webster County At- 
torney, Red Cloud, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Deputy Attorney General. 


QUESTION: Whether a county superintendent in exercise of 
the power conferred by section 79-420, R.S. Supp. 
1949 to dissolve a district which for two con- 
secutive years has failed to maintain a school in 
the district may attach a portion of the territory 
of the dissolved district to a district located in an 
adjoining county? 


CONCLUSION: Yes, if the county superintendent of the adjoin- 
ing county approves, and upon notice and hear- 
ing. 


Section 79-420, R.S. Supp. 1949, if considered by itself does not 
vest in a county superintendent any authority to attach a portion of 
the territory of a dissolved district to an adjoining district which 
lies in an adjacent county. Nonetheless there may be invoked the 
principle that statutes relating to the same subject are to be con- 
sidered as parts of a homogeneous system, are in para materia and 
may be construed together. McQuiston v. Griffith, 128 Neb. 260, 258 
N.W. 553. 


Section 79-420 and section 79-402, R. S. Supp. 1951 are related 
provisions of the school code, the latter section having been amended 
at the last session of the legislature for the express purpose of pro- 
viding, inter alia, for those cases in which annexation of territory to 
a district in an adjoining county is desired. It is settled law that a 
clause, paragraph or provision in a section should be construed in 
connection with all other clauses, paragraphs and provisions in the 
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same and other sections of the statute connected therewith or relat- 
rs thereto. State ex rel Todd v. Thomas, 127 Neb. 891, 895, 257 N.W. 
52. 


Thus territory of a district which has been dissolved under the 
provisions of section 79-420 may thereupon be considered to be ter- 
ritory which is not organized into a district, within the meaning of 
section 79-402. While no petition need be filed to accomplish annexa- 
tion, still the county superintendent should give the statutory notice, 
hold the hearing, and with the approval of the county superintendent 
of the adjoining county cause to be entered of record an order 
attaching the portions of the territory in question to the selected 
adjoining districts in the two counties. 


We are authorized to say that the State Superintendant concurs 
in this opinion. 


May 19, 1952 
DEPARTMENT OF ROADS AND IRRIGATION 
Right of Way Through Land Owned by State University—Procedure 


REQUESTED BY: L. N. Ress, Deputy State Engineer, Lincoln. 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Homer 
L. Kyle, Assistant Attorney General. 


QUESTION: Is it possible for the Department of Roads 
and Irrigation to secure right of way for a 
state and federal highway through land owned 
by the University of Nebraska without resort- 
ing to the procedure outlined in L. B. 555 
passed by the 1951 Legislature (Sec. 39-119, 
R. S. Supp. 1951) if satisfactory settlement and 
arrangement can be made between the De- 
partment and the University? 


CONCLUSION: Yes. However, a certificate that the taking 
of such land is necessary in the public interest 
should be obtained from the Governor, the 
Department of Roads and Irrigation and the 
University of Nebraska, as provided in L. B. 
555, Laws of Nebraska, 1951. 


L. B. 555 passed by the 1951 Legislature (Chap. 115, Laws 
of Nebraska, 1951) amends Section 39-119, R. S. 1943, to read 
as follows: 


“The Department of Roads and Irrigation, the county 
board of any county, and the governing authority of any 
city or village may acquire land as provided by sections 
72-224.01 to 72-224.04, when necessary to establish a public 
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highway, road, or street over or across the lands owned, 
occupied, or controlled by any state institution, board, agency, 
or commission, or when the land is educational land. Prior 
to take any land for the establishing of a public highway, 
road or street, a certificate that the taking of such land is 
necessary in the public interest must be obtained from the 
Governor, the Department of Roads and Irrigation, and the 
governing body of the state institution, board, agency, or 
commission involved, and be filed in the office of the Auditor 
of Public Accounts. When the land to be taken is educa- 
tional land under the control of any separate agency or board 
of the State of Nebraska, the damages assessed in the con- 
demnation shall be paid to the Board of Educational Lands 
and Funds and the separate agency or board shall have a 
claim against the State of Nebraska for the amount so paid.” 


Sections 72-224.01 to 72-224.04, R. R. S. 1943, provide the 
procedure for condemning for public uses school lands held by 
the Board of Educational Lands and Funds. We find nothing in 
these statutes which requires the Department of Roads and Ir- 
rigation to follow the procedure therein outlined for condemnation 
of lands for highway purposes if the Department can reach an 
amicable agreement with the University of Nebraska. 


However, a certificate that the taking of such land is neces- 
sary in the public interest should be obtained from the Governor, 
the Department of Roads and Irrigation and the University of 
Nebraska, as is provided in L. B. 555 above quoted. 


May 19, 1952 
TAXATION 


County Real Estate Classification and Reappraisal Committee 


REQUESTED BY: Frederick H. Wagener, County Attorney, Court 
House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Clarence 
A. H, Meyer, Assistant Attorney General. 


QUESTION: Whether or not real property and improve- 
ments thereon may be reappraised and _ re- 
assessed for tax purposes as of March 10, 1953? 


CONCLUSION: No. However, such reappraisals may be made 
in an odd-numbered year if electors of a political 
sub-division have petitioned the county board 
requesting such action, and the request is 
approved by the county board. 


Section 77-1301, R. R. S. 1943, contains this provision: 
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“All real property. in this state subject to taxation shall 
be assessed as of March 10 in each even-numbered year, which 
-assessment shall be used as a basis of valuation for taxation 
until the next regular assessment, except as provided in this 
section and in sections 77-1306 and 77-1307. * 


Section 77-1306 deals with real property that shall have be- 
come subject to taxation since the last previous assessment, and 
section 77-1307 deals with those situations where improvements 
have been destroyed. Therefore, unless there is an exception 
within the quoted section itself, a ‘reassessment can only be made 
in even-numbered years. 


The only specific exception set out in section 77-1301 appears 
in this language: 


“When twenty per cent or more of the electors, * * * 
of any city, village or school district petition the county 
board of any county for a reappraisal, the land, town lots 
and improvements thereon in such city, village or school 
district may be reappraised in any year upon approval of 
the county board.” 


Thus, where electors of a political subdivision have petitioned 
for a reappraisal, it may be made in such subdivisions “in any 
year”, according to the language of the statute. 


We find no other exceptions enumerated within the section, 
and examination of the title gives no indication of any intention 
to change the assessment date for real estate. 


The possibility has been mentioned that the words under- 
lined in the first quotation herein convey the meaning that all 
of the balance of the section shall be considered as an exception 
insofar as the date of assessment of real estate is concerned. 
However, if such were the case, there would have been no point 
in expressly providing that reassessments could be made in any 
year, where the petition procedure was used. 


The further possibility is suggested that although county 
assessors may only assess real estate every two years, the figures 
compiled by county real estate and reappraisal committees might 
be utilized by boards of equalization in off years to change 
valuations. However, it is believed that our courts would look 
with disfavor on any attempt at reappraisal and reassessment 
carried on by a board of equalization. The Nebraska Court has 
pointed out that statutes in regard to the powers and duties of 
such boards are to be strictly construed, and that in the exercise 
of their powers and duties the mode of procedure prescribed must 
be followed. (Peterson v. Brunzell, 103 Neb. 250, 170 N. W 
905). We find no statutory authority for such boards to take over 
the functions of county assessors under the guise of equalization. 
As early as Hacker v. Howe, 72 Neb. 385, 101 N. W. 255, our 
court discussed the functions of the various assessing bodies in 
this language: 


“The legislature has provided by statute that the county 
assessor shall ascertain the value in the first instance, and 
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that the valuation as thus determined is subject to correction 
and review as between individual taxpayers and _ taxing 
districts in the county by the county board of equalization 
and that the values of the property of the different counties 
in the aggregate as thus determined may be adjusted and 
equalized by the state board of equalization, to the end that 
all property of the different counties may contribute its 
just and equitable proportion of the public revenues. These 
several steps, then, it will be observed, are necessary to be 
taken in order that values may be legally and finally ascer- 
tained for the purpose of levying taxes as a means of pro- 
ducing revenues.” 


_ By amending section 77-1301, the legislature has merely in- 
dicated that one additional preliminary step may be taken, in 
the discretion of the individual counties, but that step must be 
taken prior to assessment function performed by the assessor, 
for the section provides that, “the county assessor * * * shall 
take into consideration the recommendation of the classification 
and reappraisement committee * * *.” 


In concluding, we concede that arguments can be advanced 
to the effect that there has been a choice of language by the 
legislature which would support an interpretation that real estate 
could be reappraised and reassessed in any year where a county 
appoints a committee for the purpose. Yet, we also want to 
point out that there is no doubt whatever that real estate may 
properly and legally be re-assessed in any even-numbered year, 
and we therefore venture to suggest that it would be prudent 
for counties to adopt a course which is not open to question, 
in order to avoid the confusion and damage resulting from void 
assessments. (Western Public Service v. Wheeler County, 126 Neb. 
120, 252 N. W. 609.). 


May 20, 1952 
MOTOR VEHICLES 
Registration of Farm Trailers Used to Carry Owner's Supplies 


REQUESTED BY: Mr. Chancey C. Sheldon, Scotts Bluff County 
Attorney, Gering, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Charles 
Thone, Assistant Attorney General. 


QUESTIONS: (1) Whether registration is required of a farm 
trailer if it is farm tractor drawn, has a 
carrying capacity of over 4000 pounds, is used 
wholly and exclusively to carry owner’s sup- 
plies; and, if so, what fee is to be assessed? 


(2) What difference if said trailer is drawn 
by an automobile or truck? 
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CONCLUSIONS: (1) Commercial trailer registration is required 
therefor. 


(2) None. 


You have requested our opinion as follows: 


“The controversy has arisen in regard to what the regis- 
tration, if any, is required for a farm trailer which is drawn 
behind a farm tractor, being operated on public highways 
solely for the purpose of hauling feed from town to the farm 
of the owner of the vehicles involved; the trailer having 
carrying capacity of more than 4000 pounds. 


“Your opinion is requested as to the nature of registra- 
tion, if any, required for such trailer, and the applicable 
fee if registration is required under such circumstances. Your 
further opinion is requested in regard to whether the situation 
would be affected in a different manner were the same 
trailer being used for the same purpose and drawn by an 
automobile or farm truck.” 


Section 60-311.03, R. S. Supp. 1951, so much as is pertinent, 
of the Motor Vehicle Registration Act reads as follows: 


‘* * 3 the term ‘commercial truck’ and ‘commercial trailer’ 
shall not include the three following classifications: * * * 
(B) trucks and trailers of farmers or ranchers, used wholly 
and exclusively to carry supplies to the owner’s farm or 
ranch, used by the farmer or rancher to carry his own products 
to storage or market or used by farmers or ranchers in 
exchange of service in such hauling of such supplies or 
products, shall carry on license plates, in addition to the 
registration number, the letter ‘F’.” 


This section obviously exempts three classes of trailers from 
the commercial registration class, and simply states that they 
must have an “F” license. Nevertheless, it is a fundamental 
rule of construction that, 


“All statutes in pari materia must be taken together 
and construed as if they were one, and, if possible effect 
be given to each and every provision.” Hadley v. Corey, 
137 Neb. 204, 228 N. W. 826. Enyeart v. City of Lincoln, 
136 Neb. 146, 285 N. W. 314. 


Thus, we must read section 60-332, R. S. Supp. 1951, in 
conjunction with 60-311.03, and the former section necessarily 
puts an upper limit on the carrying capacity of the trailers that 
fall within commercial trailer exemption. 


Section 60-332 reads as follows: 


“For the registration of any commercial trailer seventy- 
five percent of the same schedule of registration fees as 
is provided for commercial trucks shall be charged; provided, 
that trailers (1) of less than one thousand pounds carrying 
capacity shall be registered for a fee of one dollar each, 
(2) with a carrying capacity of more than one thousand 
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pounds and less than 4000 pounds carrying capacity shall be 
registered for a fee of one dollar for each one thousand pounds 
or fractions thereof, and (3) of more than four thousand pounds 
shall be required to purchase a commercial trailer license and 
pay the fee as provided for such license. Such trailers, except 
light trailers, as provided for in section 60-311 when so register- 
ed, shall only operate under similar conditions as farm and 
local trucks mentioned in section 60-330.” (Emphasis supplied) 


This statute was originally passed in 1933, and subsection 
3 was inserted therein through L. B. 101 of the 1949 session of 
the Legislature. In reporting L. B. 101 to General File on February 
17, 1949, the chairman of the Revenue and Taxation Committee 
stated that this bill sought to make a number of changes with 
respect to administration of the laws relating to registration, and, 
specifically, that what is now subsection 3 was added, “providing 
for sliding scale for license fees on trailers.” 


It is our opinion that your question revolves around this 
section, and also on a proper interpretation of the proviso. In 
State ex rel Higgs v. Summers, 118 Neb. 189, 223 N. W. 957, 
our court said: 


“In construing this section we must bear its obvious 
purpose in mind. As a general rule the office of a proviso 
is to modify the operation of that part of the statute im- 
mediately preceeding the proviso, or to except something from 
the operation of the statute which would otherwise have 
been within it, but it is often used in other senses, such as 
here, where we are dealing with an addition by way of 
amendment made under new circumstances to a form of 
words adopted many years before. It is a common practice 
in legislative proceedings, on the consideration of bills, for 
parties desirous of securing an amendment to them to precede 
their proposed amendment with the term “provided,” so as 
to declare that notwithstanding existing provisions the one 
thus expressed is to prevail, thus having no greater signifi- 
eation than would be attached to the conjunction ‘and’ or 
‘but’ in the same place, and simply serving to separate or 
distinguish the two different paragraphs or sentences.” See 
also State ex rel City of Grand Island v. Union Pacific R. 
Co., 152 Neb. 712, 42 N. W. 2d 687. 


Such an interpretation is precisely applicable to the instant 
case and, therefore, the word “provided” as used in section 60- 
332 should be construed to have the same meaning as the con- 
junction “and” or “but”, and, if so construed, it directs that all 
trailers of a carrying capacity of over 4000 pounds must purchase 
a commercial trailer license and pay fee therefor. That is, in 
reading section 60-311.03 and section 60-332 in pari materia, 
there is no conflict whatsoever until we consider trailers with a 
carrying capacity of over 4000 pounds. 


It is our conclusion that through section 60-332 the Legis- 
lature placed definite limits on the trailers that were to also 
fall within the purview ‘of section 60-311.03. It therefore follows 
that all trailers with a carrying capacity of over 4000 pounds are 
required to purchase a commercial trailer license. We point out 
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that any other construction would lead to a mischievous end 
result, and would also render the last sentence of section 60-332 
completely meaningless. 


In answer to your second question, the type of locomotion 


is immaterial; a trailer is a trailer, and registration is required 
as such. 


May 21, 1952 
TOWNSHIPS 
Scope of Levy 


REQUESTED BY: Donald H. Weaver, County Attorney, Hall 
County, Grand Island, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Charles 
Thone, Assistant Attorney General. 


QUESTION: Is the taxable property of a village of one 
thousand persons or less subject to township 
levy? 


CONCLUSION: Yes. 
Article IX, Section 5, of the Nebraska Constitution provides: 


“The legislature shall provide by general law for town- 
ship organization * * *,” 


Section 23-259, R. S. Supp. 1951, so much as is pertinent, 
is almost conclusive on the sphere of township levy and reads 
as follows: 


“The town board shall certify to the county clerk the 
amount of money voted to be raised at the annual town 
meeting for each of said funds, and said amounts shall be 
levied by the county board on taxable property in such 
townships and collected as other taxes; * * *.” 


Section 23-209, R. S. 1943, prescribes the method of dividing 
a county into townships and shows no favor to villages. Section 
23-210, R. S. 1943, allows the petitioning by residents of cities 
of the second class for a new township, but no such privilege 
is granted to residents of a village. 


Section 39-402 (town road fund statute) of the Nebraska 
Revised Statutes, 1943, concludes as follows: 


“* * * and provided, further, where cities and villages 
are located within the boundaries of any town, one half of 
all money collected as road tax on property within the 
corporate limits of such cities and villages, shall be paid in 
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cash by the county treasurer to the treasurer of such city 
or village, and such money when paid to the treasurer thereof 
shall be expended by the proper officers thereof for main- 
tenance and repair of the streets and alleys of such city or 
village.” 


From a perusal of all of the applicable township statutes 
(“The several statutes on township organization should be con- 
strued together’, Albert v. Twohig, 35 Neb. 563, 53 N. W. 582), 
it is quite apparent that there is no provision whatsoever exempt- 
ing a village located within a township from township tax; in 
fact, the above cited authority demands the absolute contrary. 

We, therefore, conclude that the taxable property of a village 
of one thousand persons or less is definitely subject to township 
levy. 


May 22, 1952 
COUNTY OFFICERS 
Benefit From County Contracts 


REQUESTED BY: Richard E. Hunter, County Attorney, Adams 
County, Hastings, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Dean G. 
Kratz, Assistant Attorney General. 


QUESTION: 1. Is a county supervisor prohibited from con- 
tracting with a party who has entered into 
a contract to perform services for the county? 


2. If the aforementioned prohibition is violated, 
are the supervisors subject to criminal prose- 
cution under the provisions of Section 23-147? 


CONCLUSION: 1. Yes. 
2. Yes. 


The above mentioned questions arise from these facts: Con- 
tractor Z has contracted with the county to supply gravel on a 
yearly basis from his own pits. County Supervisor A entered 
into a contract with contractor Z providing that A would haul 
gravel under Z’s contract with the county in A’s trucks. County 
Supervisor B also has a truck and wants to haul gravel for Z 
on a wage basis rather than for a contract price. Both A and B 
were on the county board at the time Z’s contract with the county 
was approved by the county board. 

The applicable statutes are: 


Section 23-146, R. S. Neb., 1943: “No county officer or 
county surveyor shall in any manner, either directly or in- 
directly, be pecuniarily interested in or receive the benefit 
of any contracts executed by the county for the furnishing 
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of supplies or for any other purpose; neither shall any county 
officer or county surveyor furnish any supplies for the county 
on order of the county board, without contract.” 

Section 23-147, R. S. Neb., 1943: 


“Any county officer violating the provisions of section 
23-146 shall be deemed guilty of a felony, and upon con- 
viction thereof shall be imprisoned in the penitentiary for 
a period not exceeding five years, or fined in any sum not 
exceeding two thousand dollars, or both.” 


(1) That county supervisors are county officers is too self- 
evident to require citation of authorities. Also, we deem it of 
no distinguishing consequence that one county supervisor con- 
tracted with Z on a wage basis and the other county supervisor 
contracted with Z on a contract price basis. The measure of 
this statutory prohibition is not the status of the sub-contract, 
but whether the sub-contractors receive any pecuniary interest 
or benefit from the principal contract. Both A and B, through 
their respective methods of dealing with Z, will benefit from 
Z’s contract with the county. 


Having eliminated the aforementioned possible issues, we are 
confronted, then, with the remaining problem of whether the 
fact that the contracts of A and B run to Z rather than to the 
county, and thus A and B are not dealing directly with the county, 
offer sufficient distinction to move this situation outside the scope 
of Section 23-146, supra. We submit that it does not, and by 
way of explanation refer you to the exact language of the statute 
which makes the test not to whom the contract runs, but who 
is pecuniarily interested in and benefits by the contract. It has 
already been set out that A. and B will benefit from Z’s con- 
tract. Also, see Bissell Lumber Co. v. Northwestern Casualty 
& Surety Co. 207 N. W. 697, (Wis), a case which presents an 
issue identical to the one here presented. 


The evil sought to be remedied by section 23-146 is manifest. 
Our legislature assumed the existence of certain human frailties, 
and by this act attempted to provide against their being put 
into practice. Speaking about this act, our court has said: 


“The temptation of public officers to vicarious generosity 
is well known. It assails them with greater force when 
the object of such generosity is one of their own number, 
and in a position to reciprocate, or to further or thwart the 
purposes of his fellows. The object of the provision just 
quoted is to remove that temptation so far as possible, and 
to render innocuous that spirit of amity and reciprocity which 
is apt to prevail among public officers. In view of the mis- 
chief aimed at by such provision, and its comprehensive 
language, there can be no doubt that it was intended to 
include every species of contract in which an officer of the 
county may have a pecuniary interest, whether it be for 
furnishing supplies or services.” Wilson v. Otoe County, 71 
Neb. 435, 79 N. W. 1050. 


The legislature obviously intended to, and did, provide against 
a situation such as you present, and we therefore submit that 
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it is prohibited by the statute. To allow otherwise would be to 
defeat the purpose of the act. 


(2) Having determined that A and B are prohibited from 
entering into any agreement with Z in connection with his con- 
tract with the county, it necessarily follows that if they violate 
this prohibition they become subject to criminal prosecution un- 
der section 23-147, supra. 


May 22, 1952 
SCHOOL DISTRICTS 


Classification—Authority of State Superintendent of 


Public Instruction 


REQUESTED BY: F. B. Decker, State Superintendent of Public 


OPINION BY: 


QUESTIONS: 


Instruction, State Capitol, Lincoln, Nebraska. 


Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 


A school district just outside the city limits 
of Omaha, maintains both an elementary school 
and a high school under the direction of a 
single board of education. Its population is 
greatly in excess of one thousand. It has been 
operating as a Class II school district for the 
reason that there is no incorporated municipality 
within the limits of the school district. The 
State Superintendent has ruled that this is a 
Class III district and its board members must 
be elected at an annual meeting specifically 
called for that purpose, and that all business 
of the district should be conducted by duly 
elected members of the board. This ruling has 
been questioned. The following questions are 
submitted: 


1. What is the classification of this school 
district? 


2. How should the members of the board of 
education be elected? 


3. Who should be the treasurer of this school 
district? 


4. Must this district have an annual meeting 
and must the electors of that district approve 
a mill levy in excess of twelve mills? 


5. Is this a matter in which the State Super- 
intendent has authority to make rulings under 
the provisions of section 79-3067 
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CONCLUSIONS: 1. This district is a Class III school district. 


2. At an annual election to be held in the 
district on the first Tuesday of each April. 


3. The treasurer should be appointed by the 
school board. 


4. No annual meeting of the district is re- 
quired and the electors need not approve a 
levy in excess of twelve mills. 


5. Yes. 
You present the following statement of facts: 


“The Westside Community School located just west of 
the Omaha city limits maintains both an elementary and 
a high school under the direction of a single board of educa- 
tion. The population of this school district is unquestion- 
ably greatly in excess of one thousand. For the past few 
years it has operated as a Class II school district for the 
reason that there is no incorporated municipality within the 
limits of that school district. According to our definitions 
of school districts as set forth in section 79-102, this district 
could not be classed as anything except a Class III district 
because of its population. There are complications in this 
regard, however, since in any Class III district the board 
members are elected at a municipal election and the treasurer 
of the school board is the city treasurer. 


“Recently this office ruled that this district was a Class 
III district was the exception that the school board members 
would need to be elected at an annual meeting specifically 
called for the purpose of electing board members. We fur- 
ther ruled that all other business of the district could and 
should be conducted by the duly elected members of that 
school board. Our ruling in this letter has been questioned.” 


1. You first ask: What is the classification of this school 
district? 


Section 79-102, R. R. S. 1943, provides for the classification 
of school districts into six classes according to population and to 
the type of public schools maintained by the district. It defines 
a Class II district as one having a population of one thousand 
inhabitants or less and which maintains both elementary and 
high school grades under the direction of a single board of 
education. 


Class III districts are defined as those having a population 
of more than one thousand and less than fifty thousand inhabitants 
and which maintains both elementary and high school grades 
under the direction of a single board of education. 


The remaining classes would clearly not include the district 
which you mention. 
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It is our opinion that this district comes squarely within the 
pit definition of a Class III district and cannot be classified 
otherwise. 


2. You inquire: How should the members of the Board of 
Education be elected? 


Section 79-803, R. R. S. 1943, provides that the board of 
education of a third class school district shall consist of six 
members and shall be elected, two each year, for a three-year 
term. It is evidently contemplated that this election shall occur 
at the time of the annual city or village election. However, 
section 79-801, R. R. S. 1943, specifically provides for the organiza- 
tion of Class III districts outside the corporate limits of a city 
or village. I find no statutory provision governing the election 
of members of the school board in Class III districts which are 
outside the corporate limits of a city or village, other than section 
79-803, above mentioned. 


The school district election is, of course, no part of the city 
election. It is an election held by the school district for the 
election of officers of the school district. The statute merely 
provides that it shall be held “at the time for holding the general 
city election each year.” The law requires that cities of the 
First Class (population 5,000 to 40,000) shall hold a general city 
election on the first Tuesday in April annually. See _ section 
16-301, R. S. 1943. Cities of the Second Class (population 1,000 
to 5,000) and villages are also required to hold an election each 
year on the first Tuesday in April. See section 17-601, R. S. 
1943. Elections in cities of the primary class (population 40,000 
to 100,000) are held on the first Tuesday in May in every odd- 
numbered year. See section 15-301, R. S. 1943. Since the elections 
in a Class III school district must be held annually, it is clear 
that the Legislature did not intend that such elections should 
be held on the date of the general election in cities of the primary 


class. 


We think it equally clear that the Legislature intended that 
elections of members of the school board should be held on the 
first Tuesday in April, the same date as the elections in cities 
of the first and second classes and in villages and that, where 
practicable, the city and school elections should be combined, but 
in cases where the district is outside the corporate limits of a 
city or village the district shall hold its election on the first 
Tuesday in April of each year. The same procedure for nom- 
inating candidates and conducting the election should be followed 
as in those districts which include an incorporated city, as far 
as practicable. 


3. You inquire: Who should be the treasurer of this school 
district? 


Section 79-809, R. R. S. 1948, provides that the city treasurer 
of the city which is within a third class school district shall be 
the ex officio treasurer of the school district. 


We find no statute which provides for the selection of a 
treasurer in those Class III districts which do not contain an 


—532— 


incorporated city or village. It is necessary, however, that such 
district have a treasurer. Section 79-459, R. S. 1943, provides 
that if a treasurer shall fail to execute a bond the district shall 
declare the office vacant and shall immediately appoint a treasurer. 
It appears to us that the situation which arises where there. is 
no incorporated city or village within the district is analogous 
to those cases where the treasurer has failed to qualify and that 
the school board should appoint a treasurer for the district. 


Section 79-807, R. R. S. 1943, provides that the boards of 
education of third class school districts shall have power to select 
their own officers and make their own rules and regulations not 
inconsistent with any statute applicable to such districts. 


In an opinion given to you by this dpeartment under date 
of July 18, 1950, we ruled that where there is no city within 
the boundaries of a Class III district, the treasurer is selected by 
the board of education under the authority vested in it by section 
79-807. We adhere to this ruling. 


4. You ask: Must this district have an annual meeting and 
must the electors of the district approve a mill levy in excess 
of twelve mills? 


We find no provision in the statutes for an annual meeting 
of Class III school districts. In the absence of such statutory 
provision, it is our opinion that this district is not required to 
hold an annual meeting. It is true that section 79-515, R. S. 
Supp. 1951, contains references to the annual meeting but we 
think they must be construed as applying only to Class II districts. 


Section 79-432, R. S. Supp. 1951, provides: “(1) The aggregate 
school tax levied for general school purposes in Class I, II, III and 
VI school districts shall be without restriction, except as pro- 
vided in subsection (2) of this section.” The statute goes on 
to provide that in school districts of the first, second and sixth 
classes, no levy shall be made in excess of twelve mills on the 
dollar unless the proposition to increase the levy has been ap- 
proved by fifty-five per cent of the electors present and voting, 
etc. The statute contains no similar restriction on Class III school 
districts. Prior to 1951, the statute contained a special provision 
limiting the aggregate school tax in a Class III district to twenty 
mills, but this provision was stricken from the law as amended 
by the 1951 Legislature. 


This district being a Class III district, it is our opinion that 
a. tax levy in excess of twelve mills may be made by the board 
without the approval of the electors of the district. 


5. You inquire: Is this a matter in which the State Super- 
intendent has authority to make rulings under the provisions of 
section 79-306, R. R. S. 1943? 

Section 79-306, R. R. S. 1943, provides as follows: 

“The Superintendent of Public Instruction shall decide 
disputed points in school law. All such decisions shall be 
held to have the force of law until reversed by the courts.” 
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_ We note that you, acting under the authority of the fore- 
going section, have ruled on some of the legal points above dis- 
cussed and that your authority to make such rulings has been 
questioned by distinguished legal counsel on the ground that 
you have undertaken to exercise a judicial power which, under 
our Constitution, can only be exercised by the courts. 


While we have the highest respect for the opinion of counsel, 
we are unable to agree with it. 


Under our theory of constitutional government, often reiter- 
ated by the courts, the Legislature has plenary powers and may 
pass any law which is not forbidden by the Constitution. In the 
exercise of that power it has frequently conferred on executive 
and administrative officers and agencies judicial as well as execu- 
tive powers. The several so-called “Code Departments”, for 
example, all illustrate the exercise of this power of the Legislature 
to clothe executive officers with certain judicial powers which 
are, however, subject to review by the courts. We know of no 
case where our Supreme Court has held that such vesting of 
judicial powers in an executive officer or agency is unconstitu- 
tional, and counsel cites no such case. 


Furthermore, in the case of State v. Neble, 82 Neb. 267, 
117 N. W. 723, our Supreme Court, discussing the same consti- 
tutional question which is here raised, although in a somewhat 
different connection, used the following apt and appropriate 
language: 


“Tt is umnecessary to cite the statutory provisions con- 
ferring this ‘quasi’ authority, which is, strictly speaking, an 
evasion of the rule, and which are sustained, for the statutes 
of all the states, as well as of the general government, are 
full of them. An apt illustration of this may be found in 
the office of the state superintendent of public instruction. 
By section 1, art. V of the Constitution, it is declared: ‘The 
executive department shall consist of a governor, lieutenant 
_governor, secretary of state, auditor of public accounts, treasurer, 
superintendent of public instruction, attorney general, and 
commissioner of public lands and buildings’; thus clearly 
classing the superintendent of public instruction with the 
officers of the executive department. Yet it is within common 
knowledge that he is clothed not only with executive, but 
judicial, and to some extent with legislative powers, the 
judicial to perhaps as full extent as the executive. His de- 
_ cisions (judicial) upon all subjects determinable by him within 
his department are binding upon county superintendents, teach- 
ers and school boards, unless reversed or overruled by a 
court having the required jurisdiction. Many other executive 
officers possess these same judicial powers, but in a less 
degree perhaps, among which might be mentioned the auditor 
of public accounts, sheriffs, coroners, county superintendents, 
and the various state, county and other boards. The con- 
ferring and exercising of the powers prescribed are seldom, 
if ever, questioned, and are recognized as legal. Were such 
not the case, it would be practically impossible to execute 
and enforce the laws applicable to the various departments. 
* * 
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In the more recent case of Department of Banking v. Hedges, 
136 Neb. 382, 286 N. W. 277, our Supreme Court quoted the above 
language with approval and cited numerous cases upholding the 
authority of the Legislature to confer quasi-judicial powers and 
duties on executive officers and agencies. 

It is our opinion that section 79-306 is a valid exercise of 
power by the Legislature and under it the State Superintendent 
of Public Instruction had authority to determine the classification 
of this district and other questions relating to this matter. 


May 26, 1952 
VITAL STATISTICS 
Corrected Records 


REQUESTED BY: Stanley R. Torpin, County Attorney, Merrick 
County, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Charles 
Thone, Assistant Attorney General. 


QUESTION: What is the proper fee for each certified copy 
of a corrected birth or death record? 


CONCLUSION: Fifty cents for the first copy, and one dollar 
; for any additional copies. 


The general statute relative to the fee for certified copies of 
State Registrar records is section 71-612, R. S. Supp. 1951, and 
so much as is pertinent, reads as follows: : 


«* * * The State Registrar shall supply to any applicant 
for any proper purpose a certified copy of the record of any 
birth, death, marriage, or divorce registered. The depart- 
ment shall be entitled to charge and collect in advance a fee 
of one dollar, to be paid by the applicant for each certified 
copy supplied to applicant or for any search made at ap- 
plicant’s request, for any. such record, whether or not the 
record is found on file with the department. * * *.” (Emphasis 
supplied) 


The statute dealing more specifically with the question at 
hand is section 71-634, R. R. S., 19438, and it provides that the 
Department of Health shall charge and collect a fee of one dollar 
for each proceedings had under the. provisions of section 71-630 
(birth and death correction statute), and “the department shall 
collect a fee of fifty cents for a certified copy of the corrected 
record.” : 


The two statutes in pari materia must be taken together 
and construed as if they were one law, and, if possible, effect 
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be given to every provision, Hergott v. Nebraska State Railway 
Commission 145 Neb. 100, 15 N. W. 2d 418.. It is possible to 
harmonize these two provisions, and it is obvious that section 
71-634 (the fifty cent fee clause) controls only in respect to the 
fee to be charged for one certified copy which is issued in con- 
nection with, and as a necessary incident to, the correction pro- 
ceedings for which a separate fee of one dollar is authorized to 
be charged. Subsequent and other copies of a corrected record are 
to be charged the fee provided for by section 71-612. 


“A particular intention expressed in a legislative act, if 
in conflict with a general intention expressed in a later 
enactment should be given effect, leaving the later act tu 
operate only outside of the scope of the former.” Canada 
v. State 148 Neb. 115, 26 N. W. 2d 509, Lee v. Lincoln Clean- 
ing and Dye Works 144 Neb. 659, 14 N. W. 2d 227, Richter 
v. City of Lincoln 136 Neb. 289, 285 N. W. 593. 


May 27, 1952 
MUNICIPAL RETIREMENT SYSTEM 


Refund to Municipality—-Membership—Assessment 
of Operating Costs 


REQUESTED BY: Glenn I. Anderson, Director of Retirement 
: Systems, State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 


QUESTIONS: 1. Upon withdrawal of a municipality from 
the Municipal Retirement System, is there any 
statutory provision requiring a refund to the 
municipality of funds credited to it until all 
obligations. are paid, including those of the 
departments that remain in the System? 


2. Section 19-2037(3), R. S. Supp. 1951, de- 
termines the operating cost to be assessed per 
member. Are those drawing retirement benefits 
counted as members? 


3. May the per member assessment be trans- 
ferred from the money belonging to the munici- 
pality or must this be assessed and paid by 


the municipality in addition to the money they 
have with the Retirement System? 


CONCLUSIONS: 1. No. 
2. No. 
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3. It may be transferred from money belonging 
to the municipality if there are no prior claims 
against such funds. 


1. Section 19-2035.01, R. S. Supp. 1951, provides that. any 
municipality that has elected to have one or more departments 
participate in the system may, by ordinance, elect to withdraw 
one or more departments from the System. The statute goes on 
to provide: j 


“The board shall, from the funds credited to the munici- 
pality in the hands of the board, pay all benefits to those 
employees who were members of the system and receiving 
benefits from such system by reason of previous employment 
by the municipality on the date of the action of the :muncii- 
pality electing not to come under the provisions of sections 
19-2001 to 19-2057; * * *.” ‘ : 


The statute concludes with a provision that if the funds 
credited to any municipality withdrawing from the system are 
insufficient to pay all the benefits due to retired employees the 
municipality shall remit a sufficient amount to the retirement 
system to make up the deficiency. 


In answer to your first question I would say that I find no 
provision in the Act which requires the Municipal Retirement 
System to refund to the municipality which is withdrawing from 
the system any of the fund credited to the municipality before all 
obligations, including those to employees of any departments re- 
maining in the system, are paid and discharged. 


Indeed, I find no statute which requires a refund to the 
municipality even after all obligations have been paid but assume 
that justice and equity would require that any surplus remaining 
to the credit of the municipality should be refunded to it. 


2. You inquire if those persons drawing retirement benefits 
should be counted as members in determining the operating cost 
to be assessed per member as provided in section 19-2037(3), 
R. S. Supp. 1951. 


Section 19-2037(3), R. S. Supp. 1951, provides: 


“The amount required to provide that portion of the 
total administrative expense for the year, adjusted for any 
surplus or deficiency existing as of the end of the previous 
year, which the number of participating employees of such 
municipality, as of the beginning of the year, is of the total 
number of participating employees of all municipalities.” 


Section 19-2012, R. S. Supp. 1951, provides: “ ‘Participant’ means 
any eligible employee participating in this system as specified in 
section 19-2036.” 

Section 19-2036, R.S. Supp. 1951, provides: 


“Each person who becomes an eligible employee of any par- 
ticipating department on or after the effective date of participa- 
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tion of such department shall be included within and subject to 
the provisions of this system beginning upon the date such per- 
son becomes an eligible employee. Participation shall continue 
until retirement, death or acceptance of a separation benefit 
from the system.” 


While doubtless those drawing retirement benefits create about 
as much administrative expense as they did before their retirement 
it appears clear that they no longer come within the statutory defini- 
tion of “participating employees”, and therefore should not be 
counted as members in determining the operating costs assessments 
under section 19-2037(3). 


3. You also ask if the per member assessment may be trans- 
ferred from the money belonging to the municipality or must this 
be assessed and paid by the municipality in addition to the money 
it has with the Retirement System? 


While we do not find language in the statute specifically author- 
izing this practice, we believe that the provisions of section 19-2037, 
R.S. Supp. 1951, are sufficiently broad to permit the per member 
assessment to be transferred from money belonging to the munici- 
pality, where it is not subject to prior claims, rather than the re- 
quiring of an additional assessment on the municipality for such 
purpose. 


May 27, 1952 
FEEBLE-MINDED PERSONS 
Claim of County for Care of—Liability of Parent. 


REQUESTED BY: Roy I. Anderson, County Attorney, Blair, Ne- 
braska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: In April, 1950, a feeble-minded person was com- 
mitted from Washington County to the Home 
for Feeble Minded at Beatrice. The father of the 
feeble-minded person owned an 80-acre farm 
subject to mortgage. He filed an affidavit that he 
did not have sufficient income to pay for the 
care of his child. The County Board’s investiga- 
tion revealed that the father’s statements were 
true. The County paid for the support of the 
feeble-minded person in the Home at Beatrice. 
The father has now died and the County has 
filed a claim against his estate for refund of 
money paid for care of the child at the Home for 
Feeble Minded. Is the County entitled to recover 
from the father’s estate? 
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CONCLUSION: No. The statute does not authorize such claim 
under the circumstances stated. 


While the authorities are not in agreement, the rule is pretty 
generally accepted that a relative is not liable for the care of an in- 
sane or feeble-minded person while such person is confined to an 
asylum or state institution unless there is a statute imposing such 
liability. 28 Am. Jur. 683, Sec. 43. This rule appears to prevail in 
Nebraska. See Richardson County v. Smith, 25 Neb. 767, 41 N.W. 
774; Richardson County v. Frederick, 24 Neb. 569, 39 N. W. 621. 


The only statute that we have been able to find which imposes 
a duty on a relative to support a feeble-minded person who has been 
committed to the Home at Beatrice is Section 83-225, R.R.S. 1943, 
which is as follows: 


“Whenever the feeble-minded person has no estate and the 
spouse or parent of the feeble-minded is possessed of an estate 
or income sufficient to meet the expense of the care and main- 
tenance of the feeble-minded person in the institution, then that 
person shall pay to the superintendent of the Beatrice State 
Home, quarterly during the time the feeble-minded person is 
in the institution, a sum to be fixed by the Board of Control 
which shall be an amount equal to the per capita cost of main- 
taining the patient in the Beatrice State Home. Any board of 
County Commissioners or supervisors, as the case may be, may 
sue on behalf of the state to recover amounts due under this 
section, and shall sue whenever requested in writing by the 
Board of Control. Any amount collected shall be paid to the 
superintendent of the Beatrice State Home in which the feeble- 
minded person is confined. No person shall be required to pay 
the cost of maintaining any feeble-minded person when that 
person shall have filed an affidavit, or other satisfactory evi- 
dence, with the board showing that he is not possessed of an 
estate or income sufficient to pay for the maintenance without 
depriving himself, or others dependant upon him, of reasonable 
support and maintenance. The relatives or friends of any feeble- 
minded person who are not legally liable for the feeble-minded 
person’s maintenance, shall have the privilege of paying all or 
any part of the expenses of such feeble-minded person; the 
superintendent shall credit the account of such feeble-minded 
person with any sums so paid. 


It will be noted that Sec. 83-225 specifically provides that no 
person shall be required to pay the cost of maintaining any feeble- 
minded person when that person shall have filed an affidavit with 
the board showing that he is not possessed of an estate or income 
sufficient to pay for the maintenance *** etc. Such affidavit was 
filed by the father and it appears to have been a true statement of 
fact and free from fraud or misrepresentation. 


Under these circumstances, we conclude that the father was 
under no legal duty to provide for the support of this feeble-minded 
person during her confinement to the Home in Beatrice and that 
the county has no valid claim for reimbursement of such expenses 
from his estate. 


—539— 


May 28, 1952 
RAILWAY COMMISSION 


Regulation of Overhead Line Construction 
Adjacent to Airports. 


REQUESTED BY: Harold A. Palmer, Chairman, Railway Commis- 
sion, State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Bert L. Overcash, Assistant Attorney General. 


QUESTIONS: 1. Are the provisions of this Act (LB 548) ap- 
plicable to overhead lines, cables and pipelines 
located or to be located more than one mile 
from the boundary of a state licensed airport, 
landing field, or landing strip? 


2. Is the height of the overhead line, cable or 
pipeline above the elevation of the airport, land- 
ing field or landing strip the controlling factor 
regardless of the elevation or height of the 
ground at the location of line, cable or pipeline? 


CONCLUSIONS: 1. No. 
2. Yes. 


The title of the Act (Laws of Nebraska 1951, p. 1140) specifies 
that it relates to “overhead lines, cables, and pipelines within one 
mile of any approved and licensed airport.” While the body of the 
Act contains no such limitation the Act could have no broader effect 
than the title. Haverly v. State, 63 Neb. 83; Moeller v. Smith, 127 
Neb. 424. The Act must be construed with reference to and its scope 
may not be extended beyond the limitations of the constitutional 
title. Drainage Dist. No. 1 v. Kirkpatrick-Pettis Co., 140 Neb. 530. 


The pertinent portion of section 1 of the Act states: 


“Any public utility, public power district, or other govern- 
mental aubdivision or any person, corporation, or partnership in 
the State of Nebraska, before engaging in the construction or 
alteration of any overhead wire, cable, or pipeline, the height of 
which is greater than five feet above the elevation of an airport, 
landing field, or landing strip which has been approved and 
licensed by the Department of Aeronautics, for each five 
hundred feet of the distance that such construction is or will be 
situated from the nearest boundary of such airport, landing 
field, or landing strip shall file with the State Railway Com- 
mission, an original application for permission to enter upon and 
complete such construction or alteration, and shall also file a 
copy thereof with the Department of Aeronautics;” 


We construe this language to require an application to be filed 
whenever the facility is or will be more than five feet above the 
level of the airport within 500 feet therefrom, and whenever the 
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facility is or will be progressively more than an additional five feet 
above the airport in the succeeding 500 foot zones of distance up to 
and within one mile from the airfield. No consideration is to be 
given to the level or contour of the surrounding land. The compari- 
son is to be made between the level of the airport and the level of 
the structure. If in a particular case a hill intervenes it may be 
necessary to file an-application but upon review by the Department 
of Aeronautics as provided in the Act, the application may be ap- 
proved by the Railway Commission without hearing. 


The purpose of the Act seems to be to afford a review by the 
designated agencies in all cases where the comparative elevations 
may exist within the required distance from the airport. 


May 28, 1952 
SCHOOLS 


Dissolution of District for Failure to Maintain 
School for Two Years. 


REQUESTED BY: Mr. C. S. Brubaker, Nuckolls County Attorney, 
Nelson, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Deputy Attorney General. 


QUESTION: Whether as a condition precedent to the exer- 
cise of the power conferred by section 79-420, 
R.R.S. 1943 to dissolve a district which has 
neither maintained a school in the district 
nor contracted for instruction for two con- 
secutive years, a county superintendent is 
obliged to stay proceedings until the commence- 
ment of the third school year? 


CONCLUSION: No. 


Section 79-501, R.R.S. 1943 provides in respect of Class I and II 
school districts, that the school year shall commence the second Mon- 
day in July. 


Section 79-420, R. R. S. 1943 provides, so much of it as is perti- 
nent, as follows: 


“x = * Tf any school district shall, for two consecutive years, 
fail to maintain a public school within the district, in which 
are enrolled and in regular attendance for at least one hundred 
sixty days one or more pupils of school age residing in the 
district, or which does not contract for the tuition and transpor- 
tation of pupils of said district with another district or districts 
and have pupils attending school regularly under such contract 
or contracts, it.shall-be the duty of the county superintendent of 
the county in which such. depopulated district lies to dissolve 
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such district and attach the territory of such district to one or 
more adjoining school districts. * * *” 


We think it clear that after January 15 of any school year it 
would be impossible for any school district which has not been main- 
taining school in the district to satisfy the first statutory condition. 
A school can not be maintained after that date for one hundred sixty 
days, even if school were taught on Saturdays. There are not 
enough days left in the school year. 


It is plain that section 79-486. R. R. S. 1943 contemplates that a 
contract for instruction will be executed and filed on or before 
August 15 of the new year. If we assume, however, a case where 
parents, subsequent to January 15, move into a district which is 
neither maintaining a school nor contracting and thereupon the in- 
struction of their children in the school of an adjoining district or 
districts is contracted for, then it would be possible for a district to 
satisfy the alternative statutory condition. 


Once the Class I and II schools have closed their doors in the 
spring it is obvious that a district which for two school years has 
neither maintained a school nor contracted for instruction during the 
only period of time within which the statutory conditions could be 
satisfied is a district which has failed for two consecutive years to 
justify its statutory right to continue as a public corporation. The 
district has ceased to satisfy the need for which it was originally 
called into existance. 


We are advised that the Superintendent of Public Instruction 
has ruled that a county superintendent may dissolve such a district 
at any time subsequent to the day the districts in the county have 
taught school for the statutory period prescribed by section 79-448, 
R.R.S. 1943. We are of the opinion that this ruling is supported by 
State ex rel Higgs v. Summers, 118 Neb. 189, 223 N. W. 957 in which 
ease, it will be noted, that the county superintendent dissolved a 
district on May 16 of the second year, the last day of the school year 
being then, as now, the second Monday in July. 


May 28, 1952 
SCHOOLS 


Annexation of Territory of Adjoining 
District; Petitions, Necessity. 


REQUESTED BY: W. E. Van Norman, County Attorney, Garden 
County, Oshkosh, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: Where a rural school district (Class I) within a 
county high school district (Class VI) desires to 
dissolve and transfer to a high school district 
(Class II), in a different county, what are the 
necessary procedures? 
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CONCLUSION: It is only necessary to have the following: (a) 
Petitions signed by 55 per cent of the voters of 
the rural school district. (b) Petition signed by 
the Board of Education of the Class II high 
school district. 


The above inquiries arise from the following situation: 


District A desires to dissolve and merge with adjoining District 

B. District A is within County X. District B. is within County Y. 

District A, however, is also within the High School District of 

County X. District B and the High School District of County X con- 

= — their respective boundaries the cities of Lodgepole and 
skosh. 


Section 79-402, R.S. Supp. 1951, provides as follows: 


“The county superintendent shall create a new district from 
other districts, or change the boundaries of any district upon 
petitions signed by fifty-five per cent of the legal voters of each 
district affected. Such officer shall have the discretionary power 
to annex any territory, not organized into districts, to any exist- 
ing district; Provided, changes affecting cities or villages shall 
be made upon the petition of the school board or the board of 
education of the district or districts affected. Before the county 
superintendent authorizes any changes as provided in this sec- 
tion, the county superintendent must fix a date for hearing and 
give all interested parties an opportunity to be heard at such 
hearing. Territory may be annexed to a district from adjoining 
county when approved by the county superintendent of the 
counties involved. A newly enlarged district shall assume any 
indebtedness previously incurred by any one or more districts 
annexed, unless otherwise specified in the petitions.” 


Applying the cited statute to situations such as you present, 
the Superintendent of Public Instruction has taken the position 
that in order to effect this dissolution and merger, petitions are 
necessary from (a) 55% of the voters of District A, and (b) the 
Board of Education of District B. It is not required, however, 
that a petition be submitted by the Board of Education of X 
County High School District. 


The superintendent having ruled in the above matter, we 
are in no position to contradict him. Section 79-306, R. R. S. 
1943, says as follows: 


“The Superintendent of Public Instruction shall decide 
disputed points in school law. All such decisions shall be 
held to have the force of law until reversed by the courts.” 


See Report of the Attorney General, 1949-1950, p. 778, con- 
cerning the position of X County High School District in matters 
such as this. 


The necessary tax adjustment procedure incident to this 


change in district boundary lines is set out in section 79-419, 
R. R. S. 1943, which says as follows: 
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“Every change in district boundary lines must be re- 
ported as soon as made by the county superintendent to 
the county clerk and the county treasurer. The county 
superintendent shall keep in the office of the county clerk 
a map of the school districts of the county, which map 
shall be revised as often as the boundary lines or districts 
are changed or new districts formed. The county superin- 
tendent shall also report to the county treasurer the necessary 
changes to be made upon the tax lists of the county. Upon 
receiving said notification, it shall be the duty of the county 
treasurer to adjust the tax list of the county in accordance 
with the change of district boundaries so that the uncollected 
taxes levied upon property that has been transferred to an- 
other school district shall when collected be placed to the 
—, of the district to which the property has been trans- 
erred.” 


May 29, 1952 
MOTOR VEHICLES 


Licensing Auction House 


REQUESTED BY: Owen J. Boyles, Assistant Director, Motor Ve- 


hicle Division, State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Charles 


Thone, Assistant Attorney General. 


QUESTION: Whether an auction house which regularly holds 


a car auction is required to obtain a dealer’s 
license, or whether it may be licensed under 
a dealership as a salesman? 


CONCLUSION: A dealer’s license is not required; a salesman’s 


license is required but only when an auction 
house sells vehicles for a dealer. 


Section 60-605, R. S. Supp. 1951, so much of it as is pertinent, 


provides: 


“Licenses issued under the provisions of this act shall 
be of the classes hereinafter set out. (1) Motor vehicle 
dealer’s license. This license shall permit the licensee to 
engage in the business of selling or exchanging new, used, 
or new and used motor vehicles. This form of license shall 
permit one person named thereon to act as a motor vehicle 
salesman. (2) Used motor vehicle dealer’s license. This 
license shall permit the licensee to engage in the business 
of selling or exchanging used motor vehicles only. This form 
of license shall permit one person named therein to act as 
a motor vehicle salesman. (3) Motor vehicle salesman. This 
license shall permit the licensee to engage in the activities 
of a motor vehicle salesman as herein defined. * * *.” 
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Section 60-601, R. S. Supp. 1951, defines the words and phrases 
in 60-605 and states, in part as follows: 


“e * = (2) ‘person’ means every natural person, firm, 
partnership, association or corporation; (3) ‘motor vehicle 
dealer’ means any person engaged in the business of selling 
or exchanging new and used motor vehicles; (4) ‘used motor 
vehicle dealer’ means any person engaged in the business of 
selling or exchanging used motor vehicles; (5) ‘motor vehicle 
salesman’ means any person who for a salary, commission 
or compensation of any kind, is employed either directly or 
indirectly, or regularly or occasionally, by any motor vehicle 
dealer or used motor vehicle dealer to sell, purchase or ex- 
change or to negotiate for the sale, purchase or exchange of 
motor vehicles; * * *.” 


In the case of Webber v. City of Scottsbluff, 141 Neb. 363, 3 
N. W. 2d 635 the court stated as follows: 


“The business of an auctioneer and of selling merchandise 
at auction is a lawful and useful business as has been de- 
clared by this court. Caldwell v. City of Lincoln, 19 Neb. 
569, 27 N. W. 647.”- 


We conclude that an auction house that holds car auctions 
is not within the purview of section 60-605 (dealer license re- 
quirement section). An auction house is in itself a business 
regulated by both statutes and ordinances. It is not in the 
“business of selling or exchanging new or used cars” as spelled 
out in section 60-601 of this act. 


As to “whether or not it may be licensed under a dealership 
as a salesman”, we say yes, but hurry to point out that the 
license requirement is only mandatory when an auction house 
sells vehicles for a dealer. 


We arrive at this conclusion in that there is no language 
in this°“act which would disclose an intention to exclude any 
class of dealer “salesmen”. An assumption that such an auction 
house was not a “motor vehicle salesman”, as defined- in sub- 
section 5 of section 60-601 of this act, which is intended to pro- 
cide security to all purchasers in their dealings with regular car 
vendors, would not be warranted. 


It would not, however, be proper to require auction houses 
to purchase “salesman licenses” to represent individuals who are 
not car dealers in that the tenor of the act is to the contrary. 


“Tt is not the court’s duty, nor is it within its province, 
to read a meaning into a statute that is not warranted by 
the legislative language.” Wessel v. City of Lincoln, 195 
Neb. 357, 16 N. W. 2d 476. 


It is our opinion, in summation, that even though it is well 
settled that “The regulation of the sale of motor vehicles under 
the state’s police power for the purpose of preventing fraud and 
promoting the general welfare of the public is a proper subject 
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for legislative action” as stated in Nelson v. Tilley, 137 Neb. 
327, 289 N. W. 388, license requirements thereof must be con- 
fined to the legislative language. Therefore, an auction house 
that holds a car auction, (1) is not required to procure a dealer’s 
license; (2) is required to be licensed as a “motor vehicle sales- 
man” if it sells motor vehicles for a dealer. 


May 31, 1952 
FIRE HAZARDS 
Public Schocls—Liability for Locking or Obstructing Exits. 


REQUESTED BY: E. C. Iverson, State Fire Marshall, Capitol 
Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 


QUESTION: It is the practice of some schools to lock or 
obstruct exits to the school building during 
school hours or athletic events and other oc- 
casions when there are crowds in the building. 
In- case of injuries or death due to fire or 
panic and the locking or obstructing of exits, 
would there be any criminal or civil liability 
incurred by the school district or its officers 
and employees? 


CONCLUSION: While a school district would probably not be 
liable for damages in such cases, the officers, 
teachers and employees of the district who 
were responsible for locking and obstructing 
exits, thereby causing injuries or death, would 
be subject both to severe criminal penalties 
as well as to civil liability to pay damages for 
their acts. 


Section 79-441, R. R. S. 1943, provides that the school board 
or board of education shall have the care and custody of the 
schoolhouse and other property of the district. Section 79-440, 
R. R. S. 1943, requires that the school board or board of educaiton 
shall provide the necessary appendages for the schoolhouse and 
keep it in good condition and repair during the time school shall 
be taught in the schoolhouse. 


Section 81-527, R. R. S. 1943, provides: 


“It shall be the duty of the State Fire Marshal, his deputies 
and assistants, to require teachers of public and private schools 
and educational institutions to have one fire drill each month 
and to keep all doors and exits unlocked during school hours.” 


Section 81-532, R. R. S. 1943 provides that every public 
building used in whole or in part as a public hall, place of as- 
semblage or place of public resort, more than two stories high, 
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and all schoolhouses and buildings used for school purposes of 
two or more stories in height “shall be provdied with one or 
more fireproof stairways, chutes or toboggans constructed on 
the outside thereof, placed in such position and as many in 
number as may be designated by the Department of Insurance.” 
It further provides that all school buildings shall be provided 
with one automatic metallic fire escape or device for every twenty- 
five persons for whom accommodations are provided above the 
second floor, and that they “shall have proper exits, opening 
outward, which shall not be less than three feet wide by six 
feet six inches high.” 


Section 81-538, R. R. S. 1943, provides that a violation of 
this law or of any valid rule or regulation of the State Fire 
Marshall shall constitute a misdemeanor punishable by a fine of 
not less than $5 nor more than $100 for each offense. 


Section 28-403, R. S. 1943 defines the crime of manslaughter 
as the killing of another while the slayer is engaged in the 
commission of some unlawful act. We believe that a criminal 
charge of manslaughter could be maintained against the person 
or persons guilty of locking or obstructing exits from school 
buildings in violation of law if such acts should result in deaths 
from fire or panic. 


As to civil liability for damages, the general rule is that a 
school district is an agency of the state and, as such, is not 
liable for the torts or negligence of its officers or employees. 
47 Am. Jur. 334, section 56. This is particularly true where the 
school building is being used for school purposes at the time 
the injuries occur. There are cases, however, where the district has 
been held liable in damages for injuries to members of the public 
lawfully in the building when injured because of negligence in 
maintaining the building as a safe place for the public. See 
Heiden v. Milwaukee, (Wis.) 275 N. W. 922, 114 A. L. R. 420. 


As to public officers generally, and this would include mem- 
bers of the school boards as well as teachers, custodians and 
other employees of the school district, the general rule is that 
their failure to comply with the laws governing and regulating 
their powers and duties usually makes them liable for any damages 
which may arise as a result of such failure to comply. See 
43 Am. Jur. 84, section 272. Thus a failure or refusal of the 
members of a school board and of the teacher or custodian of 
a school building to keep exits open and free from obstructions, 
and to keep the passages to the exits open and unobstructed, 
during school hours and when there are assemblages of persons 
in the building would most probably make the persons responsible 
for such locking or obstruction liable in damages to anyone 
who was injured or to the heirs of persons killed. This would 
be particularly true if such act were in violation of the law or 
of a rule or regulation of the State Fire Marshal or of a city 
or village ordinance or regulation of the local fire marshal. A 
serious responsibility rests on all school district officers, teachers 
and employees to comply with the law and the rules of the State 
Fire Marshal in respect to keeping all exits open and unobstructed 
while the school building is in use. 


—547— 


June 3, 1952 
TAXATION 


Assessment of Public Property Purchased by Private Citizen 
Prior to Tax Levy Day 


REQUESTED BY: George P. Burger, County Attorney, Jefferson 
County, Fairbury, Nebraska. 


.OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 


QUESTION: Whether real property constituting a county poor 
farm the title to which is conveyed to a private 
person, as purchaser, subsequent to March 10th 
and prior to tax levy day, is subject to assess- 
ment and taxation for the full calendar year? 


CONCLUSION: Yes. 


We do not find any statute or decision of the Supreme Court of 
Nebraska authorizing exemption from taxation of real property for 
a portion of a year. Escape of property from taxation results eith- 
er by immunity, as in the case of property of the United States, or 
by exemption, as in the case of property of the State and its gov- 
ernmental subdivisions. 


Real property is assessed biennially and a tax levied thereon 
annually, for the calendar year, notwithstanding the yield of the 
tax be appropriated for the expenses of the State and its governmental 
sub-divisions for a fiscal year which may or may not, and usually 
does not, begin and end with the calendar year. In the instant case 
the yield of the 1952 tax levied upon the real property will be ap- 
propriated for the expenses of the State, the County, and a school 
district for the fiscal year which commences, in each case, in 
July, 1952. d 


In our opinion of September 18, 1951, to the Gosper County Attor- 
ney, we dealt with the question whether real property, title to 
which was conveyed by a public power district to a private pur- 
chaser subsequent to March 10th and prior to tax levy day in Aug- 
ust, was subject to taxation for that calendar year, and we con- 
cluded that it was. We find no reason to depart from the conclu- 
sion there reached and, therefore, upon the facts stated: the -Coun- 
ty Poor Farm should be assessed and taxed for the year 1952, if 
title. be conveyed prior to tax levy day. 
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June 3, 1952 
COUNTIES 


Gravel Contracts; Lowest and Best Bidder; Discretion 
of County Board 


REQUESTED BY: Mr. Robert L. Haines, Buffalo County Attorney, 
Kearney, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Assistant Attorney General. 


QUESTION: Whether a county board which advertises for 
bids for furnishing gravel for the county’s needs 
is bound to award the contract to one who under- 
bids all others, in a case where the board has 
reasonable ground to doubt that such low bidder 
will properly perform in accordance with con- 
tract specifications? 


CONCLUSION: No. Contract may be awarded to that bidder 
whom the board, in the exercise of a bona fide 
judgment, determines to be the lowest and best 
bidder. 


In our opinions of July 18 and July 22, 1950 to the Platte and 
Dawson County Attorneys, Report of Attorney, 1949-1950, pages 865 
and 866, we referred to the decisions of the Supreme Court of Ne- 
braska dealing with the power of a board when it determines who, 
among a group of bidders, is “lowest and best” or “lowest respons- 
ible” bidder for furnishing materials for road improvement. 


It is settled by State ex rel Nebraska B & I Co. v. Board of 
Commissioners, 105 Neb. 570, 185 N. W. 530 and Best v. City of Oma- 
ha, 138 Neb. 325, 293 N. W. 116 that a court will not substitute its 
judgment for that of a county board, in respect of a determination 
not to award a contract to a low bidder. 


“Where there is a showing that the administrative body, in 
exercising its judgment, acts from honest convictions, based 
upon facts, and as it believes for the best interests of its munic- 
ipality, and where there is no showing that the body acts arbitrar- 
ily, or from favoritism, ill will, fraud, collusion, or other such 
motives, it is not the province of a court to interfere and substi- 
tute its judgment for that of the administrative body. State 
v. Board of Commissioners, 105 Neb. 570, 181 N. W. 530.” 


We stated in our opinions that the phrases “lowest and best 
bidder” and “lowest and responsible bidder” are pretty much co- 
extensive in their range of application. If the case be, therefore, 
that a county board, in reliance upon information which it regards 
as creditable and in reliance upon its own experience or that of 
other public bodies which have dealt with the bidder, is of the con- 
sidered judgment that to award the contract to such bidder will 
entail an expense to the county, rising out of a need to police per- 
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formance and to keep the contractor under constant surveillance 
then it would be justified in rejecting the bid of such a contractor 
and in awarding the contract to the next lowest bidder who is 
“best” in its judgment. 


Section 39-820, R. S. 1943 authorizes rejection of all bids. If 
the board takes this action, then in calling for new bids it may re- 
strict the call for gravel to its requirements for road improvement, 
going into the open market without calling for bids, if it chooses, to 
purchase the quantities of gravel required for resurfacing or re- 
pairing of gravel roads. We pointed out in our opinion to the Daw- 
son County Attorney that a county board is not bound to call for 
bids for gravel which is to be laid down upon roads that at some 
prior time had been improved by an application of gravel. 


June 4, 1952 
INSURANCE 
Group Life Insurance by School Employees 


REQUESTED BY: Chauncey C. Sheldon, County Attorney, Scotts 
Bluff County, Gering, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: A group of thirty or more school district em- 
ployees wish to submit a request to the board 
that insurance premiums be withheld from their 
wages and paid to the insurance carrier. Would 
it be mandatory on the school board to comply 
with this request? 


CONCLUSION: Yes. 


The plan of insurance described in your letter is, we believe, 
a franchise or wholesale life insurance plan as defined by Rule No. 
24 adopted by the Department of Insurance, and is governed by sec- 
tions 44-1608 to 44-1612, inclusive, R. S. Supp. 1951. Section 44-1608 
provides that any employee of the State or of a political subdivi- 
sion thereof, or of any public body or agency, who desires to par- 
ticipate in a plan of insurance intended for the benefit of a specif- 
ic group of public employees, may execute an order authorizing the 
witnhoiding from any wages or salary paid to such employee a sum 
each month equivalent to the monthly premium to be paid by such 
employee to the insurance carrier. Section 44-1609 requires that 
sucn order shall be signed and acknowledged in the same manner 
as are conveyances of real estate. Section 44-1610 provides that 
such order shall be filed with the officer or body whose duty it 
is to approve and allow claims for salaries or wages, and shall be 
effective on the first day of the month subsequent to such filing. 
The statute goes on to say: 
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“The order shall be in full force and effect from and after 
its effective date for the balance of the period of employment 
of the employee unless revoked by the employee.” 


We believe that this statute makes it mandatory on the school 
board to comply with the orders of the school employees if a suf- 
ficient number (30% of the total employees, but not less than five 
employees, or 30 employees, whichever is less) shall execute and 
file such orders with the board. 


June 4, 1952 
ASSISTANCE 


County and State Liens For Enforcement Where Title 
Held in Joint Tenancy 


REQUESTED BY: Bernard M. Spencer, County Attorney, Otoe 
County, Nebraska City, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: Where husband and wife have held title to real 
estate in joint tenancy does the acceptance of old 
age assistance sever a joint tenancy created 
prior ot May 14, 1951, or does the law apply 
only to applications for assistance received after 
May 14, 1951? 


CONCLUSION: The application for and acceptance of old age 
assistance, and the filing of a lien therefor, con- 
stituted a severance of the joint tenancy ever 
since the enactment of the lien law (Sec. 68- 
215.01 et seq.) in 1947. The act of 1951 (Sec. 
68-215.09 R. S. Supp. 1951). merely reaffirms the 
law already existing. 


Section 68-215.09 R. S. Supp. 1951, which was enacted by the 1951 
Legislature and became effective on May 14, 1951, provides as follows: 


“Whenever a recipient of old age assistance owns joint title 
to real estate, the application for and acceptance of such old age 
assistance, when the lien is properly recorded, shall result in 
the severance of the joint tenancy and the creation of a ten- 
ancy in common giving the county and the State of Nebraska 
an enforceable old age assistance lien against an undivided in- 
terest equal to the undivided interest owned by the other joint 
title holders; Provided, such old age assistance lien cannot be 
enforced as long as the title holders, or either of them, contin- 
ue to reside on the real estate.” 


However, this Department, in an opinion given to Mr. John D. 
Zeilinger, County Attorney of York County, Nebraska, under date 
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of November 22, 1949, (See Report of Attorney General of Nebras- 
ka 1949-1950, page 533) ruled that under the Nebraska Statutes the 
application for and receipt of old age assistance together with the 
filing of a lien therefor is such a voluntary contract of alienation as 
to terminate the existence of a joint tenancy between the applicant 
and another co-owner. 


The effect therefore, of Section 68-215.09, above quoted was to 
reaffirm by express statutory enactment what was already the: 
law in this State. It created no new rights or remedies but merely 
restated certain rights and remedies already existing. 


It is our opinion, therefore, that the application for and accept- 
ance of old age assistance, and the filing of a lien therefor, consti- 
tuted a severance and termination of the joint tenancy at any time 
after the enactment of the law in 1947 creating a lien for old age 
assistance (Sec. 68-215.01 et seq. R. R. S. 1943) and this law was 
not changed but merely reaffirmed by the enactment of Section 68- 
215.09 in 1951. 


RURAL MAIL ROUTES 
Starting and Ending Point 


REQUESTED BY: Ralph W. Norman, County Attorney, Valley 
County, Ord, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
' Dean G. Kratz, Assistant Attorney General. 


QUESTION: (1) Does the fact that a mail route carrier, in 
the course of his route, enters and leaves anoth- 
er city having its own postal facilities, create an- 
other starting and finishing point for purposes 
of improving the mail routes under the provi- 
sions of the Rural Mail Route Act? 


(2) Does the fact ‘that in the course of his route 
a rural mail carrier returns to the city of his be- 
ginning so as to intersect or run parallel with 
said city for a short distance before traveling in 
a different -direction, create another starting 
and finishing point for purposes of improving 
the mail routes under the provisions of the Ru- 
ral Mail Route Act? 


CONCLUSION: (1) & (2) Depends on the scope attributed to 
these routes by the Federal Government (postal 
authorities.) ~~ 


1. .Rural Mail-routes were established by the Federal Govern- 
ment as a part of their postal service (39 USCA, Chapter 5). Com- 


—552— 


pensation for rural mail carriers is based, in part, on the length of 
the route. 39 USCA, Sec. 867 (e), indictates that all routes are 
“scheduled,” and 39 USCA, Sec. 867 (g) indicates that some mail 
carriers may have “two routes.” From these references it seems clear 
that a record of each mail carrier’s route, or routes, is kept by the 
postal authorities. It may be determined, then, by contacting the 
federal postal authorities, wheher the route traveled by your car- 
rier consitutes one mail route or two mail routes. We feel this de- 
termination essential to the solution of your problem for the follow- 
ing reasons: 


(1) The Federal Act was long in existence at the time the 
Nebraska Rural Mail Route Law (Laws 1947, c .144, p 395) was 
enacted, and the people had at that time doubtless thought of 
a mail route in the sense that it was so designated by the Fed- 
eral Government. 


(2) The Nebraska Rural Mail Route Act contains no lang- 
uage outlining the boundaries of a mail route road for pur- 
poses of equal improvement, indicating that the legislature in- 
tended (inasmuch as there was good reason for defining mail 
routes if they intended otherwise) that the boundaries of each 
route be those ordinarily accepted, or in other words, those so 
designated by the Federal Government. 

Section 39-1006 (2), R. S. Supp. 1951, a portion of what has 
been previously described as the Nebraska Rural Mail Route 
Act, provides as follows: 


“Equal improvement in number of miles shall be progres- 
sively completed on each rural mail route and star mail route 
and shall be equally divided annually between the first and 
last miles of each route. For the purpose of determining the 
number of miles to be improved on each end of said routes, 
any mileage heretofore improved shall be regarded as un- 
improved.” ; 


It seems likely that had our legislature intended ‘mail route’”’ 
to have a scope other than that ordinarily attributed to it, they would 
have provided so in the above statute. 


Our Court has held: 


In construing statutes and determining Legislative intent, 
the language of the statute must be interpreted in its plain, or- 
dinary and popular use. In re Kraft’s Guardianship, 33 N. W. 
2d 534, 150 Neb. 171. 


The Legislature is presumed to know the general condi- 
tions surrounding the subject of legislation, and will be pre- 
sumed to know or contemplate the legal effect of language em- 
ployed in the statute. Cram v. C. B. & Q. Ry. Co. 123 N. W. 
1045, 85 Neb. 586. 


In construing a statute its words and phrases, must be 


given their plain and ordinary meaning. State v. School Dis- 
trict of Nebraska City, 156, N. W. 641, 99 Neb. 338. 
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In answer to your inquiry, therefore, we suggest that you de- 
termine from the Federal Government their concept of this particu- 
lar route and be governed thereby to the extent that we have sug- 
gested. 


2. We submit that the same procedure mentioned above will 
govern. in answering your second question. We can not conceive, 
however, that under this circumstance there can possibly be more 
than one route, 


June 5, 1952 
STATE HOSPITALS 
Legal Settlement 


REQUESTED BY: William W. Griffin, County Attorney, Holt 
County, O’Neill, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Charles Thone, Assistant Attorney General. 


QUESTION: Relative to mentally ill person, what determines 
legal settlement? 


CONCLUSION: The legal settlement of a mentally ill person is 
; the county which would be primarily liable for 
the support of such person, if a pauper. 


In your letter of request you state as follows: 


“We have a particular case wherein a former resident of 
this County sold his farm and other property in this County in 
November of 1951 and moved to Doniphan in Hall County where 
he purchased a small home and located his family and took 
employment in Grand Island. In February of 1952 he was a 
voluntary patient in the State Hospital and now is to be comi- 
mitted under formal proceedings. It is contended that he has 
“Legal Settlement” in this county and that Holt County will be 
liable for his maintenance. 


Assuming that it was the intention of this patient to give 
up his residence in this County and establish residence in Hall 
County, and in view of the facts as set forth, does this man still 
have “Legal Settlement” in this County.” 


These facts are almost identical to the factual situation pre- 
sented to the court in Clay County v. Adams County, 69 Neb. 106, 
95 N. W. 58. In that case the court concluded as follows: 


“The legal settlement of an insane person within the mean- 

‘ing of Section 26, Chapter 40, Compiled Statutes, is the county 

which would be primarily liable for the support of such person, 
if a pauper.” 


—554— 


_ “Section 26, Chapter 40, Compiled Statutes,” reads now as Sec- 
tion 83-351, R. R. S. 1943, and so much as is relevant is as follows: 


“Expenses incurred by one county, on account of a mentally 
ill person whose legal settlement is in another county of the 
state, shall be refunded, with lawful interest thereon, by the 
county in which the patient has his legal settlement; * * *” 


Your inquiry narrows down to this question: Which of the 
two counties, Holt or Hall, would have been primarily liable for his 
support, as a pauper, had he been one when he became insane? Sec- 
tion 68-115, R. R. S., 1943 defines the term “legal settlement” as it 
applies to paupers as every person “who has resided one year con- 
tinuously in any county.” 


From the facts as you have stated them, it is our opinion that 
the legal settlement of the individual mentioned therein is Holt 
County. See Report of the Attorney General, 1949-1950, page 305. 


June 6, 1952 
HOSPITALS 


Interns and Residents—Employmeni of Graduates of 
Foreign Non-accredited Medical Schools 


REQUESTED BY: E. A. Rogers, M. D., Acting Director of Health, 
State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney -General. 


QUESTION: Does the law permit hospitals to employ as interns 
and residents persons who are graduates of for- 
eign non-accredited medical schools. 


CONCLUSION: No. Such persons must have completed at least 
. two years of study in an accredited’ medical school 
as defined in section 71-1,105, R. R. S. 1943. 


Section 71-1,102, R. R. S. 1943, defines the several classes of per- 
sons who shall be deemed to be engaged in the practice of medicine 
and surgery. Section 71-1,103, R. R. S. 1943, then proceeds to enum- 
erate certain classes of persons who shall not be included in any of 
the classes of persons defined in section 71-1,102. Among the classes 
of persons excluded by section 71-1,103, are: 


“(4) students of medicine and surgery who have copuleted 
at least two years’ study in an accredited school and who gra- 
tuitously prescribe for and treat disease under the supervision 
of a licensed physician or while serving an interneship in an 


aceredited hospital.” 


You state that some hospital authorities have construed the 
language of section 71-1,103, subsection (4), above quoted, to mean 
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that the subsection really defines two classes of persons exempt from 
section 71-1,102, namely: 1. Students of medicine and surgery who 
have completed at least two years’ study in an accredited school and 
who gratuitously prescribe for and treat disease under the super- 
vision of a licensed physician, and; 2. Persons serving an interne- 
ship in an accredited hospital. As a result of this interpretation, 
some hospitals are employing graduates of foreign non-accredited 
medical schools who have not completed at least two years’ study 
in an accredited school on the theory that this condition does not 
to interns and residents in accredited hospitals. You ask if this is 
a proper interpretation of the law. 


We think that it is not a correct interpretation of the law. We 
believe that subsection (4) of section 71-1,103, above quoted, must 
be construed to mean that students of medicine and surgery who 
have completed at least two years’ study in an accredited school 
shall not be regarded as practicing medicine if they prescribe and 
treat diseases gratuitously under the supervision of a licensed phy- 
sician or if they are serving an internship in an accredited hospital. 


In other words, persons serving as interns in accredited hospitals 
must have completed at least two years’ study in an accredited 
school of medicine as defined in section 71-1,105, R. R. S. 1943. Any 


other definition would, as it seems to us, do violence both to the 
letter and to the intenet of the law. 


June 11, 1952 
SCHOOLS 
Lease of Unused School Property: Disposition of Teacherage 


REQUESTED BY. F. B. Decker, State Superintendent of Public 
Instruction, State Capitol Building. 


OPINION BY: Clarence S. Beck, Attorney General; 
oo A. H. Meyer, Assistant Attorney Gen- 
eral. 

QUESTIONS: ‘1. Where a schoolhouse owned by a particular 


district is not being used for school purposes for 
the reason that the district is contracting for its 
instruction, may the district lease out the school 
building for use as a residence? 


2. As a result of a recent Supreme Court de- 
cision concerning a teacherage, what action has 
to be taken to force districts now having 
teacherages to conform with the decision? 


CONCLUSIONS: 1. No. 


2. An action should be taken by residents and 
taxpayers of the individual districts, in accordance 
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with the procedures indicated in the case of Fulk 
v. School District, 155 Neb. 630. 


The Nebraska Supreme Court has on many occasions pointed 
out that, “a school district is a creature of statute possessing no pow- 
ers whatever beyond those given by the legislature, and is unable to 
contract, ad libitum, as individuals may do, but only respecting ob- 
jects, and to the extent, the laws permit.” (American Surety Co. 
v. School District, 117 Neb. 6, 219 N. W. 583; see also, School District 
v. Adams, 151 Neb. 741, 39 N. W. 2nd 550; Hand v. School District, 
140, Neb. 874, 2 N. W. 2nd 313; Fulk v. School District, 155 Neb. 
630). (Also, see Brooks v. Elder, 108 Neb. 761, 189 N. W. 284, for 
a reference to the leasing of property held in trust for the public, 
for use for private purposes). 


Section 79-401, R. R. S., 1943, authorizes school districts to “pur- 
chase, hold, and sell such personal and real estate as the law al- 
lows,” but nowhere do we find that the law allows them to lease 
out school property for private purposes, nor to hold real estate 
for such purposes. A further indication that the legislature did 
not intend to grant such authority to school districts is the fact that 
they have carefully outlined the conditions under which real es- 
tate may be sold ond the procedure for such sale, but they have 
taken no such action with respect to leases. It is our opinion that 
the question of the leasing out of unused school buildings is one of 
policy for determination by the Nebraska legislature, and that un- 
til they have given statutory approval for such a policy there is no 
authority for a school board to rent unused school property to a 
private individual for residence purposes, whether it be a one-room 
school, or a large brick building which the school board would like 
to convert into apartments for rental purposes. 


With respect to your second question on the matter of the ac- 
tion to be taken to force districts now having teacherages, to conform 
to the opinion in the case of Fulk v. School District, 155 Neb. 630, 
there is nothing in that opinion which automatically requires dis- 
tricts having teacherages to dispose of them, since possession of col- 
or of title to such teacherages is not in itself unlawful. However, 
acquisition of teacherages by school districts has definitely been deter- 
mined to be beyond the scope of the powers of a district or its officers, 
and it seems clear that districts having them will take early action to 
dispose of them, without additional urging. Sufficient economic forces 
will undoubtedly be generated by the decision in the Fulk case to 
provide the necessary impetus for disposition of teacherages. For 
example, if the teacherage has increased in value since its acquisi- 
tion, the individual who sold it to the school board will be interest- 
ed in a prompt return of the property. If its value is now less, vot- 
ers and taxpayers of the individual districts will insist upon an ear- 
ly adjustment. In other words it is the responsibility of the resi- 
dent voters and taxpayers of the individual districts to see that the 
district is restored to its former situation, in accordance with the 
principles outlined in the Fulk case, some of which are here set out: 


“It follows as of course that where a contract is entered 
into by a school district without power so to do such contract 
may be declared void and invalidated in an appropriate ac- 
tion, "442 
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“Under the circumstances action by these voters and tax- 
-payers.is proper to restore to the district the funds which were 
illegally applied in payment of the purchase price.” * * * 


“In any such case a taxpayer may institute appropriate ac- 
tion to test the validity of the action and to have adjudicated 
the proper and appropriate remedy. * * *” 


“The pretended purchase being void the district has of 
course by the deed received nothing from the (sellers) except 
color of title to the real estate. These defendants therefore 
are under a legel obligation to restore to the district the $2,500.00 
received.” * * * 


“We think that the appropriate rule should be, and it is 
so declared, that liability in situations such as this one can at- 
tach only to such officers and members of school boards as 


performed or participated in some act which gives efficacy to 
illegal expenditure.” 


June 12, 1952 
PUBLIC POWER DISTRICTS 
Determination of Payments in Lieu of Taxes 


REQUESTED BY: Philip K. Johnson, State Tax Commissioner, State 
Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Clarence 
A. H. Meyer, Assistant Attorney General. 

QUESTIONS: 1. With respect to real property acquired by a 
public power district from other than a privately 
utility,— 


(a.) Can the County Board of Equalization in- 
crease the payments in lieu of taxes on such 
land, whether or not improvements have sub- 
sequently been made, and, 


(b.) Can the Board consider improvements 
- placed on such real estate? 


2. Can the Board increase payments on account 
of improvements placed on real estate acquired 
from a private utility, but constructed subse- 
quent to the acquisition of the utility properties 
by the district? 
CONCLUSIONS: 1. (a) Yes. (b) Yes. 
2. No. 
Section 70-652, R. R. S. 1943, provides in part as follows: 
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“* * * The county board, sitting as a board of equalization, 
may, in any year subsequent to the purchase or acquisition of 
such property (real property acquired from other than a pri- 
vately owned utility) by such power district or by such power 
and irrigation district, determine the amount that such district 
shall pay out of its revenue to the State of Nebraska and its 
several governmental subdivisions, in lieu of taxes, which sum 
shall be as equity and justice may require, notwithstanding 
the amount which the state and its governmental subdivisions 
may have received from taxation during the year immediately 
preceding the purchase or acquisition of such real property. * * *,” 


Relative to your first question dealing with the authority of 
the board of equalization to change the amount of the payment 
in lieu of taxes with respect to real estate acquired from other than 
a private utility, whether or not improvements have subsequently 
been placed upon such real estate, we think that the statute re- 
quires no interpretation and that the language quoted clearly au- 
thorizes this to be done. 


In answer to your second question, section 77-103, R. R. S. 1943, 
defines the terms “real property,” “real estate” and “lands” as in- 
cluding, “city and village lots and all other lands, and all buildings, 
fixtures, improvements, * * * and privileges pertaining thereto.” 
Improvements placed on real estate acquired by a public power 
district becomes a part of that real estate, and the statute authorizes 
the board to alter the paymens in lieu of taxes on such real estate 
if, in the opinion of the Board, “equity and justice” require it. So 
long as the change in the amount of the payment in lieu of taxes 
is not arbitrary or unreasonable, it is our opinion that the langu- 
age of the legislature has authorized consideration of improvements 
in arriving at the proper amount of such payments. 


Your last question concerns the matter of consideration of im- 
provements placed upon property previously acquired from a pri- 
vate utility. This office took the position in 1941 that such im- 
provements could not be considered (Report of Attorney General, 
1939-1942, pp. 42 and 45). The Nebraska Legislature has met a 
number of times since those opions were issued, and in 1943 spe- 
cifically amended the sections with which we are here dealing, doing 
su without adopting language which would affect the conclusions 
reached in those opinions, and we, therefore, feel justified in main- 
taining the earlier position. In 1941 this office held in part that: 


“* #* %* Whatever may be their character the payments (in 
lieu of taxes )which are to be made are not to be determined 
with reference to the property of the Consumers Public Power 
District, or any part thereof so far as the valuation of the same 
may be concerned. The obligation laid upon the Consumers Pub- 
lic Power District is to pay a certain definite amount of money, 
being, to-wit, an amount equal to the tax moneys previously 
paid by the various privately owned utilities which have been 
heretofore acquired by it. * * *” 


Review of the legislative history of sections 70-651 and 70-652 
reveals nothing which would indicate that the legislative intention 


—599— 


was contrary to the conclusions which we have expressed herein. 
Those sections were originally a part of L. B. 168 of the 1939 session 
(Laws, 1939, p. 381), and the report of the Committee on Public 
Works was that, “This bill provides that when a public power dis- 
trict shall acquire a privately owned public utility that the purchase 
shall be upon the condition that such public power district shall 
pay out of its revenue to the governmental subdivisions a sum equal 
to the amount the subdivisions received from taxation during the 
year immediately preceding the purchase of the property by the 
district.” Nothing was said about making any provision for chang- 
ing the amount to be paid in lieu of taxes, under any circumstances. 
Then, what is now section 70-652, dealing with acquisitions from 
other than privately owned utilities, was added to the bill as an 
amendment from the floor. As first offered, the amendment did 
not contain the provision for changes in the amount of payments to 
be made by action of county boards of equalization, and in that 
form the proposed amendment was defeated. (Journal, 1939, p. 916) 
On the following day, the amendment was again offered, and at 
that time included the provision authorizing action by county boards, 
and in that form it was adopted. (Journal, p. 930) However, at 
that time the amendment provided that whenever a public pow- 
er district acquired any real property, regardless of the character 
of the previous owner, that the board would be authorized to act. 
A few days later the amendment was changed to limit its applica- 
tion to real estate acquired from someone other than a privately 
owned utility. (Journal, p. 983) We submit that these actions by 
the Legislature clearly establish their intention that the property of 
public power districts was to be divided into two classifications for 
the purpose of determining the amounts to be paid in lieu of taxes, 
the classifications to be based upon the character of the previous 
owner of the property acquired and the payments to be in a fixed 
amount with reference to one classification, but subject to change 
with reference to the second classification. 


June 18, 1952 
REAL ESTATE COMMISSION 


Power to Adopt Rule Relating to Dividing Commission 
With Licensed Broker of Another State 


REQUESTED BY: Ervin W. Luedtke, Director, Nebraska Real Es- 
tate Commission, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 


QUESTION: Does the commission have authority to adopt the 
following rule: 


“A licensed broker in this state is hereby per- 
mitted to divide or share a real estate commis- 
sion with a licensed broker in another state, 
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where the latter broker does not carry on any 
of the negotiations in this state and where simi- 
lar privileges are extended by the other state to 
licensed brokers in this state.” 


CONCLUSION: Such a rule would conflict with the express pro- 
visions of the statutes and the Commission has 
authority only to adopt rules which are not in- 
consistent with the law. 


Section 81-866 R. R. S. 1950, is as follows: 


“The commission shall have the power and authority to pass 
rules and regulations relating to the administration of but not 
inconsistent with the provisions of this act.” 


We must therefore consider whether or not the proposed rule 
is in conflict with any of the provisions of the law relating to real 
estate brokers. 


Section 81-869 states as follows: 


“It shall be unlawful for any person to act as a real es- 
tate broker or real estate salesman without first having pro- 
cured a license to be isued by the State Real Estate Commis- 
sion, as hereinafter provided for.” 


Section 81-881 enumerates the grounds for suspension or re- 
vocation of a real estate broker as real estate salesman, one of these 
grounds being “* * * (13) paying a commission or compensation 
to any person for performing the services of a real estate broker or 
real estate salesman who has not first secured his license under 
this act; *% #", 


Section 81-870, provides that no person shall be permitted to 
bring or maintain any action in the courts for the collection of com- 
pensation for the sale of real estate without first alleging and prov- 
ing that such person was a duly licensed real estate broker or real 
estate salesman at the time the cause of action arose. 


Under a similar statute the Supreme Court of Wisconsin held, 
in Payne vs. Volkman, 183 Wis. 412, 198 N. W. 488, that where 
two brokers, one of whom was a resident of and licensed in the 
State of Wisconsin, and the other a non-licensee and a resident of 
Minnesota, entered into a joint contract for the sale of real estate, 
neither one was entitled to recover. The court stated that the con- 
tract being invalid as to one was invalid as to both. To the same 
effect is Brandenburger & Marx, Inc., vs. Heimber, 34 N Y¥ S 2nd 
935, wherein the New York Court declared that no greater right 
could be accorded to the licensed cobroker than to the unlicensed 
cobroker. Also, in Wasson vs. Hart, 244 S. W. 2nd 258, the Texas 
Court held that where a listing agreement was given by the owners 
to an unlicensed real estate broker who then procured the associa- 
tion of a licensed broker, the licensed broker was not entitled to 
recover a commission for the sale of the real estate. 


Section 81-886 provides a method whereby a non-resident of 
this state, who is licensed and maintains a place of business in an- 
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other state, may obtain a license in this State.’ Unless a non-resi- 
dent broker has complied with the provisions of this section and se- 
cured a license in this State he is not qualified to act as a broker in 
this State. Neither may a licensed broker of this state divide or 
share a commission with a licensed broker of another state who 
has not complied with these conditions and secured a license in this 
State. The language of sub-section 13 of section 81-881 is subject 
to no other construction. To say that brokers licensed in another 
state are exempt from this provision would defeat the expressed pur- 
pose of the legislature. Neither may the Commission adopt a rule 
to this effect. As stated in State, ex rel Green vs. Clark, (Wis.), 
294 N. W. 25. “The real estate board has no power to allow ex- 
emptions where the statute allows none.” 


June 20, 1952 
COUNTY COMMUNITY HOSPITALS 
Duty of County Board on Bond Issue 


REQUESTED BY: R. J. Haggart, County Attorney, Howard Coun- 
ty, St. Paul, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Charles Thone, Assistant Attorney General. 


QUESTION: Whether mandamus will lie against a board of 
county commissioners to compel the issuance of 
bonds voted by the electors of the county at an 
election held more than five years ago. 


CONCLUSION: We think not. 


We most definitely adhere to the opinions from this office dated 
April 29, 1947, and October 1, 1947, wherein it was stated that when 
a proposal to issue bonds for a county community hospital has been 
approved by the voters, that vote of the people makes it mandatory 
that the county board issue such bonds. 


In the latter opinion this office stated that there was no time 
limit specified in the statues for the issuance of bonds and con- 
struction of the hospital, but that “The law contemplates, however, 
that in the absence of unusual circumstances, the bonds should be 
issued and construction of the hospital proceed without unnecessary 
delay.” The proposition voted on by the electorate included the very 
positive clause, “and shall the County Board cause to be levied and 
collected annually for the year 1947 and subsequent years.” The 
October 1, 1946, resolution of the Board directing the submission 
of the issue was equally as affirmative. It read, in part, “if the 
issuance of said bonds for the construction and equipping of said 
County Community Hospital be approved by a majority vote of the 
electors voting on said proposition at said election, then said Coun- 
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ty Board shall cause to be levied and collected annually for the year 
1947 and subsequent years.” 


In your letter of request you state that the only explanation 
for the board’s failure to issue the bonds was, “because of the small . 
majority”, and, of course, such justification is without legal merit. 


Nevertheless, we conclude that mandamus would not lie at this 
time to compel the board to issue the bonds because of the general 
public’s acquiescence in the refusal of the board to perform its duty. 
The voters approved this bond issue on November 5, 1946, five and 
one-half years ago. The right to the writ accrued within a reason- 
able time thereafter, and it is our opinion that the Nebraska law 
prescribes a four year limitation for mandamus action thereon. 


“A proceeding by mandamus is barred by the statue of limita- 
tions at the expiration of four years from the time the writ accrued.” 
Section 25-212, R. R. S., 1943, State ex rel. County Commissioners 


of Brown County v. Boyd, 4 gNeb. 303, 68 N. W. 510. See also: Beall 
v. McMenemy, 63 Neb. 70, 88 N. W. 134. 


June 18, 1952 
INSURANCE 
Form and Contents of Standard Fire Insurance Policy 


REQUESTED BY: Loren H. Laughlin, Director of Insurance, State 
House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 


Clarence A. H. Meyer, Assistant Attorney Gen- 
eral. 
QUESTION: What construction should be given to section 44- 


501, as amended by the 1951 session of the Leg- 
islature, with reference to the cancellation, con- 
cealment and suit clauses authorized for inclu- 
sion in standard fire insurance policies in Ne- 
braska? 


CONCLUSION: The cancellation, concealment and suit clauses ap- 
pearing in the 1943 Standard Fire Insurance Pol- 
icy of the State of New York are now authorized 
and directed to be used in Nebraska by the terms 
of section 44-501, R. S. Supp. 1951, and the adop- 
tion of that section in its amended form by the 
most recent session of the Nebraska Legislature 
would operate to amend sections 44-357, 44-358 
and 44-379, R. S. 1943, insofar as the latter sec- 
tions might be construed to vary the provisions 
contained in the standard policy now authorized 
for use in Nebraska. 
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Prior to its amendment in 1951, section 44-501 provided that, 
“No fire insurance company shall issue any fire insurance policy cov- 
ering any property or interest therein in this state other than on 
a form prescribed by the Department of Insurance as nearly as 
practicable in the form known as the New York standard as adopt- 
ed by this state in the year 1913, * * *.” Other sections of our stat- 
utes then went on to prescribe certain limitations and conditions 
which were to be made a part of the policy. For example, section 
44-357, R. S. 1943, required that, “No insurance company shall issue 
in this state any policy or contract of insurance containing * * * any 
provision limiting the time within which an action may be brought 
to less than the regular period of time prescribed by the statutes of 
limitations of this state, unless otherwise prescribed by this chapter.” 
Prior to 1951 the Legislature had not “otherwise prescribed,” and 
therefore the regular statute of limitations applied, but the amended 
section 44-501 now states: 


“No policy or contract of fire and lightning insurance, in- 
cluding a renewal thereof, shall be made * * * on property with- 
in this state other than such as shall conform in all particulars 
as to blanks, size of type, context, provisions, agreements and 
conditions with the 1943 Standard Fire Insurance Policy of the 
State of New York, a copy of which shall be filed in the office 
of the Director of Insurance as standard policy for this state, 
and no other or different provision, agreement, condition or 
clause shall in any manner be made a part of such contract or 
policy or be endorsed thereon or delivered therewith except 
as provided in subsections (1) to (9) of this section. * * *” (Sub- 
sections (1) to (9) are not important to the conclusions reached 
in this opinion.) 


Turning then to the provisions of the 1943 Standard Fire Insur- 
ance Policy of the State of New York, we find this provision rel- 
ative to limitation of actions: 


“No suit or action on this policy for the recovery of any 
claim shall be sustainable in any court of law or equity unless 
all the requirments of this policy shall have been complied with, 
and unless commenced within twelve months next after inception 
of the loss.” 


Therefore, the Legislature has now acted to specifically pre- 
scribe a different period of limitations for actions on this type of 
policy, and that period is one year. We see no conflict here be- 
tween the amended section 44-501 and section 44-357. The latter 
section anticipated that the legislature might desire to fix a differ- 
ent period of limitations for different types of policies, and they 
therefore made provision for it by including the phrase, “unless 
otherwise prescribed by this chapter.” If there were a conflict, the 
amended section 44-501 would govern, since our court has consist- 
ently held that a legislative act, complete in itself, may supersede 
or repeal all preexisting acts or parts of acts in conflict therewith 
upon the same subject without numerically designating the particu- 
sections so superseded or repealed; also, that a preexisting statute 
will be considered as modified, superseded, or repealed by implica- 
tion insofar as it is in conflict or inconsistent with a subsequently 
enacted statute, which is complete in itself and inclusive of the same 
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subject. Applicable too is the rule that special statutory provisions 
with regard to a particular subject will supersede and govern more 
general provisions appearing elsewhere in the statutes. C. & N. W. 
Ry. v. Dodge County, 148 Neb. 648, 28 N. W. 2d 396; Consumers 
Public Power v. Eldred, 146 Neb. 926, 22 N. W. 2d 188). However, 
we believe that the requirements of section 44-501, as now amend- 
ed, can be more accurately described as cumulative to, rather than 
in conflict with, the provisions of section 44-357. 


The foregoing reasoning and conclusions apply with equal force 
to section 44-379, R. S. 1943, which deals with the matter of cancel- 
lation of policies. The particular conclusion here is that the con- 
ditions and procedure for cancellation set forth in the 1943 New 
York Standard Fire Insurance Policy are now controlling in this 
state, although we do not perceive that there is any substantial var- 
jation between the provisions of section 44-379 and the provisions of 
the 1943 Standard Policy. 


The last part of your question deals with concealment clauses, 
in relation to section 44-358, R. S. 1943. Neither section 44-358, nor 
the decision in State ex rel Martin v. Howard, 96 Neb. 278, 147 N. 
W. 689, cited in your letter, require that a concealment clause be 
endorsed on such policies. The amended section 44-501 does require 
that such clauses be included, for the reason that the 1943 New York 
Standard includes this clause: 


“This entire policy shall be void if, whether before or after 
a loss, the insured has wilfully concealed or misrepresented any 
material fact or circumstance concerning this insurance or the 
subject thereof, or the interest of the insured, therein, or in case 
of any fraud or false swearing by the insured relating thereto.” 


Nor is section 44-358 in any way in conflict with the clause just 
quoted. Section 44-358 provides: 


“No oral or written misrepresentation or warranty made in 
the negotiation for a contract or policy of insurance by the in- 
sured, or in his behalf, shall be deemed material or defeat or 
avoid the policy, or prevent its attaching, unless such misrep- 
representation or warranty deceived the company to its injury 
The breach of a warranty or condition in any contract or policy 
of insurance shall not avoid the policy nor avail the insurer to 
avoid liability, unless such breach shall exist at the time of the 
loss and contribute to the loss, anything in the policy or con- 
tract of insurance to the contrary notwithstanding.” 


That section does not require inclusion of any specific conceal- 
ment clause in a policy. In its general effect, it simply says that 
no matter what kind of concealment clause companies put in their 
policies, they can not void the policy for violation of the included 
clause, unless such violation “deceived the company to its injury,” 
or the breach of a warranty or of a condition existed at the time 
of the loss and contributed thereto. Therefore, section 44-358 is 
still fully operative, and if there is any violation by an insured of 
the concealment clause contained in the 1943 Standard Policy, the 
effect of that violation will be measured by the legislative formula 
prescribed in section 44-358. 
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You suggest that the amended section 44-501 (Laws, 1951, p. 
571) might be deemed to be an unconstitutional delegation of leg- 
islative power, since the act adopts a form of standard policy from 
another state without specifically setting forth the language of that 
policy within the confines of the act itself. However, it is our opin- 
ion that the act is not subject to that objection since it does not 
adopt the future laws or policy terms of another state, as was the 
case in Smithberger v. Banning, 129 Neb. 651, 262 N. W. 492, 100 
A. L. R. 686. Nor does the act provide that the provisions of the 
standard policy for this state shall change whenever New York de- 
cides to change the 1943 Standard Policy, as was the case in State 
ex rel Martin v. Howard, supra. In the present situation the form 
of the policy was definitely fixed by the legislature, and that form 
is not subject to change unless and until the Nebraska Legislature 
takes affirmative action to that end. 


June 24, 1952 
SCHOOL AND SCHOOL DISTRICTS 


Bonded Indebiedness, Liability Therefor of Territory Added 
To County High School District 


REQUESTED BY: F. B. Decker, State Superintendent of Public 
Instruction, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Philip M. Madden, Special Assistant Attorney 
General. 

QUESTION: Whether the real and personal property situated 


within the boundaries of a former Class VI rural 
high school district, recently dissolved and its 
territory made a part of the Class VI county 
high school district, is subject to the tax levied 
to retire the existing bonded indebtedness of the 
county high school district. 


CONCLUSION: Yes. 


In Clother v. Maher, 15 Neb. 1, 16 N. W. 902, it was held where 
one of several school districts consolidated under the Act of 1881 
and was indebted on bonds: previously issued for school purposes 
that upon such consolidation being effected the new district not 
only became invested with all property rights of the former but 
also became answerable for its debts. The tax for their payment 
was held properly levied on all taxable property within the new 
district. Chief Justice Lake, who wrote the opinion, expressed 
grave doubt as to the justice and fairness of such a provision but held 
that the correction of such a situation was a matter within the pro- 
vince of the Legislature. 


The effect of the decision in Clother v. Maher, supra, seems 
to us to be that, absent legislative action to relieve the assumption 
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of the bonded indebtedness, newly attached territory must assume 


that indebtedness. 


We have searched Chapter 79 for a provision 


altering this rule but find none. 


We think the conclusion inescapable that the tax levied to pay 
off the outstanding bonded indebtedness of a county high school 
district must, in the case put, be levied upon all property now 
located within the boundaries of the county high school district. 


June 20, 1952 
SCHOOL DISTRICTS 


Annexation of Territory—Sufficiency of Petitions—Procedure 


REQUESTED BY: John W. Newman, County Attorney, Aurora, 


OPINION BY: 


QUESTIONS: 


Nebraska. 


Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


1. Two rural school districts of Hamilton Coun- 
ty seek to annex their territory to the District of 
the Village of Henderson in York County. Each 
has filed a petition as required by section 79- 
402, R. S. Supp. 1951, and each petition contains 
a provision that no single district will be bound 
unless sufficient petitions are filed to give the 
proposed new district a tax valuation of at least 
$3,500,000.00. Does the provision invalidate the 
petitions? 


2. If these petitions are valid, with which offi- 
cer or board of which county should they be 
filed and who should determine as to whether 
the combined valuations of the district equals 
$3,500,000.00? 


3. The circulator of each petition signed the pe- 
tition. Is his signature on the petition as a vot- 
er of the district valid? 


4. One signature on a petition is followed by the 
written statement “if the bus passes by my door.” 
Is a signature followed by this condition valid? 


.5. Some of the signers of the petitions are not 


listed on the accompanying list of legal voters. 
Can the County Superintendent of Hamilton 
County inquire into the matter outside of the 
petition and list to determine whether or not 
these signers are actually legal voters? 
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6. Some signatures were affixed to the petition 
as long ago as November 10, 1951. Are such 
signatures valid? 


CONCLUSIONS: 1. No. This condition is in the nature of a con- 
dition precedent and, having been met, the peti- 
tion becomes absolute and binding. 


2. They should be submitted to the county super- 
intendents of the respective counties for their 
joint determination and action. 


3. Yes. 
4. No. 


5. The county superintendent is not bound by 
the list of voters submitted to him but may make 
further investigation to determine if a signer 
of the petition is a legal voter. 


6. The fact that a signature was affixed to the 
petition some months before the petition was 
filed does not affect the validity of the signa- 
ture if the signer was still eligible to sign at the 
time the petition was filed. 


1. Section 79-402, R. S. Supp. 1951, provides that “the County 
Superintendent shall create a new district from other districts, or 
change the boundaries of any district upon petitions signed by fifty- 
five per cent of the legal voters of each district affected.” 


The statute does not attempt to set forth the contents of the 
petition or provide any conditions or requirements other than those 
found in the provision above quoted. We think that the fact that 
the petition contains conditions which are not specified by the stat- 
ute does not necessarily invalidate it. If, under the conditions pre- 
scribed by the petition itself, it constitutes an unconditional request 
to form a new district from the several old districts at the time 
the petitions are all filed, it constitutes a valid petition author- 
izing the County Superintendent to act. In other words, we believe 
that the legal voters might legally insert a provision in their pe- 
tition that the proposed new territory should include taxable pro- 
perty of a certain specified value before the petition became effec- 
tive because when the condition was met the petition then became 
unqualified and absolute. The requirement thtat taxable property 
of a certain minimum value shall be included in the proposed new 
district is in the nature of a condition precedent and, as in the law 
of contracts, the condition having been met, the petition becomes 
binding and effective. 


It will be noted that section 79-405, R. R. S. 1943, requires that 
each new district formed shall have an assessed valuation of not less 
than $200,000, but this does not preclude the voters from requiring 
a higher amount. 
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2. You inquire as to which officer or board, and in which coun- 
ty, is to determine whether the combined valuations of the petition- 
ing districts equals $3,500,000.00. 


Section 79-402, R. S. Supp. 1951, contains this provision: 


“Territory may be annexed to a district from adjoining 
county when approved by the county superintendent of the 
counties involved.” 


It is our opinion that the statute contemplates that where a 
district or districts in one county petition to be annexed to an ad- 
joining district in another county such petition must be submitted 
to the county superintendents of both counties to determine if a 
sufficient number of voters have signed and if the other conditions 
of the petition, such as the property valuation of the combined dis- 
tricts have been fulfilled. In other words, the sufficiency of the pe- 
titions is determined by the joint action of the county superintend- 
ents of both or all of the respective counties. 


3. You state that a man from each school district circulated 
the petition and signed it himself. He also signed the petition under 
oath as the circulator stating that he watched the signers place their 
names on the petition and that, to the best of his knowledge they 
were legal voters of the district. You ask if the signature of the 
circulator is valid under such conditions. 


It is our opinion it is valid, assuming, of course, that he was at 
the time a legal voter in the district. The mere fact that he cir- 
culated the petition and swore to the facts concerning it did not 
disqualify him to sign the petition if he was otherwise qualified. 


4. You state that one of the signatures is followed by the writ- 
ten statement “if the bus passes by my door.” You ask if this sig- 
nature is valid. 


We think not. This qualification is in the nature of a condition 
subsequent. We presume that no one could know until after the 
new district was created and operating as to whether the bus would 
pass this signer’s door or not. Under such circumstances the signa- 
ture would be conditional at the time the petition was acted upon 
by the Coutny Superintendent, and, therefore, not such a petition 
as give him power to act. We conclude, therefore, that this signa- 
ture is invalid and should not be counted as long as the condition 
is attached to it. 


5. You state that some of the signers of the petitions are not list- 
ed on the accompanying list of voters and ask if the county super- 
intendent may inquire into the matter outside the petition and list 
to determine if the signers are legal voters or if she must confine 
herself to checking the signatures on the petition against the list of 
voters accompanying it. 


Section 79-404, R. R. S. 1943, provides: 


“A list or lists of all the legal voters in each district or 
territory affected, made under the oath of a resident of each 
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district or territory, shall be given to the county superintendent 
when the petition is presented.” 


It is not clear from the context that section 79-404 relates to 
the petitions mentioned in sections 79-402 but an investigation of 
the history of the two statutes reveals the fact that they were or- 
iginally a part of the same statute and we assume that they should 
be construed as parts of the same act. The statute does not say, 
however, that the County Superintendent is bound to accept these 
lists as a complete and correct list of the. voters. We believe that 
the County Superintendent may do so if she sees fit, but that she 
may also make an independent investigation and determine from 
other sources of information as to whether the petitions contain 
the requisite number of signatures. In other words the list of vot- 
ers furnished under section 79-404 is merely prima facie evidence 
as to the voters and is not conclusive. 


6. Finally you state that some of the petitions were signed as 
long ago as November 10, 1951. You ask if such signatures should 
be considered as valid. 


The statute fixes no limit on the time for filing the petition 
with the county superintendent. As it seems to us, the only ques- 
tion that could arise regarding signatures affixed several months 
before the petition was filed is: Has any change occurred in the 
status of the signer since he signed the petition which would make 
him ineleigible to sign the petition at the time it was filed? This 
goes to the question of the sufficiency of the petition and would be 
a question for the county superintendent to decide. 


A signer of the petition would have the right to withdraw his 
name from the petition at any time before the county superintend- 
ent has affirmatively acted upon it by declaring the new district 
created. State ex rel Larson v. Morrison, 155 Neb. 309, 51 N. W. 2d 
626. If the signer fails to withdraw his name it must be presumed 
that he has not changed his mind since he signed the petition and 
wishes his name to remain on the petition. The only question re- 
maining is as to his eligibilty to be a signer. This is a question for 
the county superintendent to determine. 


June 25, 1952 
COUNTY TREASURER 
Acceptance of Less Than Amount of Tax Due 


REQUESTED BY: Eugene F. Fitzgerald, County Attorney, Omaha, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 


via ed A. H. Meyer, Assistant Attorney Gen- 
eral. 
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QUESTION: In view of the decision of the Nebraska Supreme 
Court holding the Blanket Mill Tax Levy Act un- 
constitutional in a case which is now pending on a 
motion for rehearing, does a County Treasurer 
at this time have the right to refuse to accept 
proffered payments which do not include the 
amount represented by the blanket mill levy? 


CONCLUSION: Yes. 


You ask, “If a taxpayer does not include the tax covered by 
the blanket mill levy in his second installment or if he refuses to 
pay the amount covered by this blanket mill levy for the second 
installment and deletes the amount he has paid in the first install- 
ment, does this office have the right to refuse the tax payment?” 


The answer is very definitely in the affirmative. The county 
treasurer has no right to accept and receipt for less than the amount 
shown on his books as being due; that is, the amount certified to 
the treasurer by the clerk. : 


Your question arises by virtue of the decision in the case of 
Peterson v. Hancock, 155 Neb. 801, which held the Blanket Mill 
Tax Levy Act unconstitutional. Motion for rehearing was filed in 
the case by the defendant, and that motion was argued on June 
21, 1952. As of this writing, the Court has not announced its decis- 
ion on the motion. Therefore, at this time the decision in the case 
is not final and no mandate has issued. That being the case, county 
treasurers cannot accept less than the full amount due, and tax- 
payers must pay the full amount and then file claims for refunds 
as provided by statute. If the Court grants the motion, the case 
will not be re-argued before September, and County Treasurers will 
have to continue to require full payment, after which taxpayers 
may file claims for refunds. 


In any event, whether the Court grants or refuses the motion 
for rehearing, County Treasurers must refuse to accept tendered 
payments where a taxpayer has previously paid one-half of the 
tax due, and in tendering payment of the second half seeks to de- 
duct the amount of the blanket mill levy which he paid when he 
paid his first half tax. The one-half of the blanket mill levy which he 
paid when he paid the first half of his taxes cannot be recovered 
back, unless a claim for refund was filed within 30 days after the 
first half payment was made. If he seeks to deduct the entire 
amount of that levy from his second half payment, the proffered 
payment should be refused. ; 


If the Court denies the motion for rehearing, a mandate will is- 
sue shortly thereafter, directing the District Court of Holt County 
to enter judgment against the defendant County Treasurer in accord- 
ance with the opinion of the Supreme Court. If and when judg- 
ment is entered against the county treasurer of Holt County, that 
judgment will enjoin the treasurer from collecting or attempting 
to collect so much of the taxes certified to him as are represented 
by the blanket mill levy, and that judgment will provide sufficient 
authority for the treasurer to strike the amount of such tax, make 
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a list of the taxes so deleted, and to receive credit for the amounts 
so listed in his settlement with the county board. 


If and when such judgment is entered in Holt County it will 
also provide similar authority for all of the County Treasurers in 
the State of Nebraska, for the reason that this was a class action, 
brought on behalf of all persons similarly situated. The rule is as 
follows: 


“There are cases in which such a number of persons in 
interest may be made plaintiffs or defendants as will fairly 
represent the interests of all standing in like character and re- 
sponsibility. While the general rule is that no person is bound 
by a judgment except those who are parties or stand in privity 
with others who are parties, there is an exception to the rule, of 
equal authority with the rule itself, in the case of persons who 
are virtually represented by persons on the record as parties. In 
such case, a judgment in favor of the parties representing the gen- 
eral class is operative under the doctrine of res judicata in favor 
of all who are thus represented, and a judgment against the 
parties representing the general class is operative against those 
represented. This doctrine does not depend upon statutory pro- 
visions; it is a rule of common law, founded on convenience and 
necessity. It is based upon the theory that the persons joined and 
not joined have a common interest, that the parties joined may 
be depended upon to bring forward the entire merits of the con- 
troversy as protection to their own interests, and that the per- 
sons not joined as parties are sufficiently represented by those 
who are joined * **” (30 Am. Jur. 962) 


That the Nebraska Court would adopt the above principle is 
indicated by the opinion in Drainage District v. Kirkpatrick-Pettis Co., 
140 Neb. 530, 300 N. W. 582. 


So, until the decision in the Peterson case becomes final, county 
treasurers should continue to reject offers to pay less than the full 
amount of tax owing. If the decision in the Peterson case is affirmed 
by the Court, treasurers can cancel the amount of the unpaid blanket 
mill levy, making a list of the cancellations and thus obtaining credit 
in their settlements, but where one half of the tax has been paid, 
only one-half of the blanket mill levy would be so cancelled. 


June 25, 1952 
TAXATION 


General Tax on Property Devised for Benefit of 
Municipality or Charitable Institution 


REQUESTED BY: Russel A. Souchek, County Attorney, Seward, 
Nebraska. 
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OPINION BY: Clarence S. Beck, Attorney General; 
ger A. H. Meyer, Assistant Attorney Gen- 
eral. 


QUESTION: Where a will devises “not to exceed’ $130,000 
to be used for purchase or construction of a civic 
center for a city, with “title thereto to be vested 
in the city,” and the monetary devise is directed 
to be expended under the direction and super- 
vision of the executor and his attorney; and, 
where there is further devised to a trustee certain 
specified real estate with a direction that he sell 
and convert the same into cash for the use of a 
Memorial Hospital assumed to qualify as an ex- 
empt institution, subject to the .right of the 
Hospital to request and retain title to the land 
for income-producing purposes; and, where the 
income from the residue of the estate is to be 
distributed to the hospital and to the municipality 
by the trustee, may any of the property repre- 
sented by the foregoing devises be deemed to be 
exempt from general taxation while the same re- 
mains in the hands of the executor or trustee? 


CONCLUSION: No. 


The question presented by your letter is whether or not certain 
of the real or personal property belonging to the estate of Jessie T. 
Langworthy, deceased, is subject to taxation for the year 1952 or 
subsequent years, under the general tax laws of this state, in view 
of the provisions for exemption contained in Section 77-202, R. R. S., 
1943, and Section 2 of Article VIII of the Nebraska Constitution. 
Specifically, your questions arise because of the provisions contained 
in paragraphs 45, 46 and 51 of the will of the deceased. 


The matter of tax exemption is primarily for decision by boards 
of equalization and it should therefore be understood that the opin- 
ions set forth herein are not a deliberate attempt to usurp the func- 
tion sof your local board, but are being furnished at your request 
for the information and guidance of the parties involved. 


Turning first to paragraph 45 of the will, it is provided that: 


“Tt is my will and I hereby direct that there be expended 
from my estate the sum of not to exceed One hundred Thirty 
Thousand Dollars, the same to be used for the purchase of a site 
and building, or a site and to erect a building thereon, within the 
City of Seward, Nebraska, and to furnish and equip the same, 
the title thereto to be vested in the City of Seward, Nebraska 
and said property to be used as a civic center, as a home for the 
Chamber of Commerce, for various civic, educational and reli- 
gious clubs or groups and as a home for the Women’s Club of 
Seward, Nebraska, all of which property shall be used without 
remuneration or profit to any person or persons. The above sum 
to be expended under the direction and supervision of my Ex- 
ecutor and the Attorney for my estate. Provideed, should I other- 
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wise provide a site during my lifetime, then such site shall be 
used.” 


With reference to the foregoing, the applicable taxation statutes 
provide: 


77-201. “All property in this state, not expressly exempt 
therefrom, shall be subject to taxation, and shall be valued and 
assessed at its actual value.” 


77-202. “The following property shall be exempt from taxes: 


(1) The property of the state and its governmental 
subdivisions. 


(2) * # *. 


(3) Property owned and used exclusively for educa- 
tional, religious, charitable or cemetery purposes, when such 
property is not owned or used for financial gain or profit to 
either the owner or user; * * *.” 


Returning to consideration of paragraph 45 of the will, quoted 
above, an early Virginia case denied tax exemption to a charitable 
institution receiving a bequest under similar circumstances, simply 
stating that such property is not exempt until the estate is administer- 
ed, but is to be assessed in the name of the executor. No particular 
reasoning was set forth by the court in its opinion on that point. (Com- 
monwealth v. Williams’ Executor, 102 Va. 778, 47 S. E. 867). How- 
ever, it is believed that the Nebraska Court would reach a similar 
conclusion, on more specific grounds. Clearly, title to the property 
which the City of Seward is to receive from the estate under par- 
agraph 45 remains in the executor until such time as a finding is 
made by the court as to how much of the $130,000 the City is to 
receive and an order is entered decreeing distribution of that amount 
to it. Until that time the City cannot be said to be the owner, and it 
would not be in a position to claim tax exemption under subdivision 
(1) of Section 77-202. Nor could exemption be claimed under sub- 
division (3), since the money obviously is not being used for a chari- 
table, educational or religious purpose so long as it remains in the 
hands of the executor. 


With reference to paragraph 46 of the will, in which the testa- 
trix gives, wills and devises to the trustee certain specified real 
estate, with a direction that he sell and convert the same into cash 
for the use of the Memorial Hospital of Seward, subject to the pro- 
viso that in the event that the Hospital directs the Trustee that it 
desires to keep said land as income-producing property, then and in 
that event the same is not to be sold by the Trustee but title is to 
vest in the Hospital, such real estate can never be exempt, either in 
the hands of the executor, the Trustee or the Hospital, even assuming 
that the hospital qualifies as an exempt institution. This is for the 
reason that the property will never be used for the purposes contem- 
plated by the exemption statute, but will be used for income-produc- 
ing purposes. (Y. M. C. A. v. Douglas County, 60 Neb. 642, 83 N. W. 
924; First Christian Church v. Beatrice, 39 Neb. 432, 58 N. W. 166). 
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Your final query is directed to paragraph 51, the residuary 
clause of the will, wherein testatrix bequeaths the remainder of her 
property to her trustee, vesting title in him, and directing that the 
trust be administered under the direction of the County Court; that 
all personalty in the trust be invested in interest bearing securities; 
that the real estate be rented and the income used first to pay taxes, 
repairs, insurance, upkeep and improvements to the land and the 
buildings thereon; that after payment of all expenses of operation 
and administration of the trust, 65 per cent of the net proceeds are 
to be set apart in a separate account for the exclusive benefit of the 
Memorial Hospital, such part of the income to be annually paid as 
may be necessary for operating the hospital, including new con- 
struction; that the remaining 35 per cent is to go for the Seward civic 
center in the same manner; and that the trustee may sell any part of 
the real estate and invest the proceeds in interest bearing securities, 
the income to be used in the same way that income from the real 
estate would have been used. 


With reference to the exemption from taxation of property of 
municipalities, ownership is the test applied by the Nebraska Court, 
as been previously pointed out herein. (Platte Valley Public Power 
v. Lincoln County, 144 Neb. 584, 14 N. W. 2nd 202). Clearly the City 
of Seward will never be the owner of any part of the trust res, and 
will only be entitled to share in a percentage of the rents and profits 
and income, if any. 


Similarly, any claim for exemption by reason of the amounts 
to be received by the Hospital must also fail. No part of the trust res 
will ever be used for charitable, educational or religious purposes. 
Only the income therefrom will be so used, and the Nebraska Court 
has held that this is not sufficient to permit exemption of the 
property itself, as we have already pointed out herein. 


It must therefore be concluded that the property itself will not 
be exempt from taxation, either in the hands of the executor or after 
its transfer to the trustee. In reaching this conclusion, we were not 
unmindful of the citations included in your letter. The Ellsworth 
College case (156 Iowa 52, 135 N. W. 594) is distinguishable on the 
facts, for in that case the entire body of the trust, and not just the 
income, was to be transferred by the trustees to the exempt institu- 
tions. It is also distinguishable on the law, since our Court has in- 
dicated that it will not extend exemptions to prospective uses. How- 
ever, it is believed that our Court would have achieved a result similar 
tc the Iowa Court if in paragraph 45 of the will under consideration 
a devise of specific real estate had been made to the trustee with 
direction that the same be converted to cash and the proceeds given 
to the City of Seward for the purposes outlined, for the reason that 
in the case of political subdivisions the sole test of exemption is 
rightful ownership. 


The Wisconsin case of Comstock v. Boyle, 128 N. W. 870, also 
cited, determined that equitable ownership was to be distinguished 
from legal title for purposes of tax exemption, but in applying that 
principle to the present situation no different result can be achieved, 
for in the case of the Memorial Hospital ownership alone is not 
sufficient to permit tax exemption; and, in the case of paragraph 45, 
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which bequeaths up to $130,000 for the acquisition or construction of 
a civic center, the City cannot be considered the owner of any specific 
property until the court fixes the amount and directs distribution of 
that amount for the purpose specified. Although not directly in point, 
the cases of Dunnegan v. Jensen, 112 Neb. 266, 199 N. W. 722, and In re 
Chapin-Colglazier Co., 112 Neb. 269, 199 N. W. 724 are of interest on 
this feature of the case. 


Because of the very generous and commendable nature of the 
bequests here involved, we have deemed it proper to give very 
extended consideration to the creation of possible theories which 
would support tax exemption, but in view of the strict construction 
which our Court directs shall be given to exemption statutes, we are 
of the firm opinion that no exemptions can attach. 


June 27, 1952 
HOMES FOR AGED AND INFIRM 


Homes Maintained by Fraternal Organizations—Licensing Of 


REQUESTED BY: E. A. Rogers, M.D., M.P.H., Acting Director 
of Health. 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 


QUESTION: Is the Odd Fellows Home for the aged at 
York, Nebraska, and others of similar char- 
acter, subject to the requirements of licensure 
and all the regulations and standards promul- 
gated under authority of the licensing law? 


CONCLUSION: No. Section 68-508, R. R. S. 1948, specifically 
excludes such homes from the provisions of 
the licensure law. 


Section 68-508, R. R. S. 1943, defines a home for aged or 
infirm as “any home owned or operated by a person, association, 
or corporation in which three or more adults, not related by 
blood or marriage to the owner or manager of said place, reside 
or live and are kept and provided with food, shelter, and care 
for hire or compensation; Provided, home for the aged or infirm 
as used herein shall not mean any hospital as defined in sub- 
section (4) of section 71-2002, or any hospital or home owned or 
operated by any fraternal organization mentioned in section 21- 
608, and amendments thereto.” (Emphasis ours) 


Section 21-608, R. S. Supp. 1951, enumerates. a great number 
of fraternal organizations, including the Independent Order of 
Odd Fellows and, we believe, practically every fraternal organiza- 
tion now operating in Nebraska. 
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Since hospitals and homes owned and operated by these 
fraternal organizations are, by the statute, specifically excluded 
from the definition of homes for aged and infirm, it is our opinion 
that such homes are not required to be licensed and are not 
subject to the laws and the regulations promulgated to govern 
homes for the aged and infirm. 


June 27, 1952 
SCHOOL RETIREMENT SYSTEM 


Military Service—Use of to Qualify for Prior Service 
Credits—Effect of Military Service After July 1, 1951 


REQUESTED BY: Glenn I. Anderson, Director of Retirement 
Systems. 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 


QUESTIONS: 1. Section 79-1515, R. S. Supp. 1951, provides 
that a school employee who returns to school 
employment within one year after honorable 
discharge or separation from active duty in 
the armed forces of the United States shall 
receive service credit for the time spent in 
the armed forces during the declared emergency. 
If such school employee fails to return to 
school employment until after a year has elapsed, 
thereby forfeiting his right to service credit 
on them, may he still use these years as 
qualifying years for prior service credit? 


2. Does the fact that a former school em- 
ployee was still in the armed forces of the 
United States on July 1, 1951, prevent him 
from receiving credit for prior service after 
he leaves the armed forces and reenters school 
employment and then becomes a member of 
the school retirement system? 


CONCLUSION: 1. One who was a member of the _ school 
retirement system before entering military serv- 
ice, may base his claim for prior service credit 
on his service in the armed forces during the 
five-year period following July 1, 1945, even 
though he forfeits his right to substitute such 
military service for school service by his failure 
to reenter school employment within one year 
after his discharge from military service. 


2. Yes. The statute requires that he become 
a member of the school retirement system on 
or before July 1, 1951, to be entitled to prior 
service credit. It makes no exception as to 
those. in military service on that date. 
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1. Section 79-1515, R. S. Supp. 1951, prescribes the require- 
ments for prior service credit to a school employee. The pro- 
visions of the statute pertinent to your questions are as follows: 


“and provided further, that in order to qualify for prior 
service credit toward a service annuity a school employee 
shall become a member of the school retirement system of 
the State of Nebraska on or before July 1, 1951; and pro- 
vided further, any person who, while a school employee, en- 
tered into and served, or shall enter into and serve, in the 
armed forces of the United States during a declared emergency, 
as described and prescribed under such rules and regulations 
as the retirement board may adopt, and who, within one year 
after honorable discharge or honorable separation from active 
duty became or becomes a school employee, shall be credited, 
in determining benefits due such members from the school 
retirement system, for all the time actually served in the 
armed forces as if such person has been a school employee 
i hts such declared emergency service in the armed 
orces. 


In your letter of inquiry you point out that the statute 
provides three methods of qualifying for prior service: 1. by 
being employed a certain number of years during the five-year 
period immediately preceding or immediately following July 1, 
1945; 2. by being temporarily out of service during these periods 
for further professional education or temporary disability; 3. for 
time spent serving in the armed forces of the United States. You 
suggest that, although a school employee who enters the armed 
forces and then fails to return to school employment within one 
year after being discharged, will thereby forfeit the right to 
claim service credit for the time spent in the armed forces, he 
may yet use this time as a basis for claiming prior service credits 
for services performed prior to his entering the armed forces. 


From an examination of Section 79-1515, it is our opinion 
that a person who is not a member of the school retirement system 
until he is discharged from the armed forces after July 1, 1945, 
must become a member of the school retirement system before 
July 1, 1951, in order to use the time spent in the armed forces 
after July 1, 1945, as a basis for qualifying him for prior service 
credit. This is in accordance with the first proviso of the statute 
above quoted. 


However, if the person was a member of the school retire- 
ment system before he joined the armed forces, he is entitled, 
in our opinion, to use this period between July 1, 1945 and 
July 1, 1951, as a basis for qualifying for prior service credit 
even though he is not entitled to credit for the time itself be- 
cause of his failure to rejoin the school retirement system within 
one year after his discharge from the armed forces. In _ short, 
we believe that your assumption on this point is correct as to 
persons who were school employees prior to entering the military 
service of the United States, and members of the school retire- 
ment system. 


2. Your second inquiry relates to cases where school em- 
ployees who have joined the armed forces during the Second 
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World War or later and were still in military service on July 1, 
1951. You inquire if such a person may, after July 1, 1951, be 
discharged from military service and enter the school retirement 
wee after that date and still be entitled to receive prior service 
credit. 


We believe that the plain provisions of Section 79-1515, which 
we have quoted above, requires a negative answer to this question. 
The statute specifically states that, to qualify for prior service, a 
person must become a member of the school retirement system 
on or before July 1, 1951. It makes no exception in cases of 
those serving on that date in the armed forces. In the specific 
case you mention of a school employee who entered military 
service in 1942 and remained in the army until 1952, he could 
not now become a member of the school retirement system for 
the first time and then qualify for prior service, having joined 
the school retirement service after July 1, 1951. To hold that he 
could qualify for prior service would be contrary to the plain 
provision of the statute. 


June 30, 1952 
STATE OFFICERS 
Type of Fees to be Accounted For 


REQUESTED BY: Loren H. Laughlin, Director of Insurance, State 
House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Clarence 
A. H. Meyer, Assistant Attorney General. 
QUESTIONS: 1. In an action wherein the State is not a 


party and in which the Director of Insurance, 
his deputy, assistants or a departmental em- 
ployee is called as a witness to testify con- 
cerning the official records or transactions of 
that Department, must the Director account for 
and pay over to the state treasurer the amount 
of any witness fee received? 


2. What about the fees in cases where the 
Director is brought into a garnishment  pro- 
ceeding on account of money or securities of 
another in possession of the Director? 


CONCLUSIONS: 1. No. 


2. The 1951 Nebraska Legislature eliminated 
the requirement that witness fees be tendered 
to a garnishee, and the amount recovered by 
the state for its costs in such actions would 
be the property of the state, as in other actions 
in which the state is a party. 
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Article IV, Section 25, of the Nebraska Constitution provides 
in part that: 


“* * * Such (executive) officers or such other officers 
as may be provided for by law, shall not receive for their 
own use any fees, costs, or interest upon public moneys in 
their hands. All fees that may hereafter be payable by law 
for services performed, or received by an officer provided 
for in this article, by virtue of his office shall be paid forth- 
with into the state treasury.” 


Your question arises in connection with a civil action between 
private parties in which an assistant or employee of your depart- 
ment was subpoenaed and directed to bring with him certain 
official department records, and thereafter testified as to the 
custody and character of such oficial documents, and was paid 
the regular witness fee of $1 for his appearance. The question 
is whether the individual may keep the dollar, or whether it 
must be paid into the state treasury. 


In our opinion, the fees referred to in the above-quoted sec- 
tion of the Constitution are those amounts which the Legislature 
has authorized your Department to collect for certain specified 
services rendered by the Department to the public. As _ stated 
in State ex rel Buferd v. Spencer, 87 So. 634, and Holland v. 
Fayette County, 41 S. W. 2nd 651, “Fees represent the charge 
made by the state for services rendered by it through certain 
designated officers.” In other words, if the legislature has authorized 
your department to perform a certain service to members of the 
public, and has prescribed the charge which you shall make 
therefor, the amount which you collect is a fee for which you must 
account. 


Also, the money collected as a witness fee in this instance 
by your assistant or employee, was not collected “by virtue of 
his office’. The quoted phrase has been defined as meaning 
“by authority of”, and also that, “money received by an officer 
by virtue of his office is money which that officer received under 
the law of his office.” (Hollingsworth v. State, 75 So. 612). In 
this case, the witness fee was not received under the law of 
your office; that is, the law does not provide that your office 
shall perform that service and that you shall charge and collect 
a specified amount for performing the service. To illustrate, let 
us assume that a convention of insurance companies calls on you 
or one of your assistants to address the convention with reference 
to the policies which the Department plans to follow with respect 
to a newly enacted statute, and extends to you an honorarium 
with respect to your appearance before the group. In such a 
case it seems clear that you would not have been asked to appear 
unless you were officially connected with the Department, and 
yet it cannot be said that the compensation was received “by 
virtue of your office” as Director. 


Going back to the witness fee involved in the present situa- 
tion, state funds are of course those to which the state has title. 
It obtains title sometimes by levying a tax and making a collection 
pursuant to the levy; and, in the case of departmental fees the 
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state outlines a service to be performed and the charge to be 
made therefore, and obtains title when the charge is collected. 
The state did not obtain title to the witness fee in question. The 
witness did. 


With reference to the part of your question dealing with the 
appearance of state officers or employees in an action where 
a garnishment proceeding has been brought against the state, 
we cannot perceive that any problem can arise, for the reason 
that the 1951 legislature eliminated the requirement relative to 
garnishees that there be “tendered to him the same fees as a 
witness is entitled to in which the garnishee proceedings are 
had”, (Sec. 25-1026) and therefore the only arnounts received 
in such a proceeding would be state funds being refunded on 
account of costs incurred, and such funds would belong to the 
state as in other actions in which the state is a party. 


July 2, 1952 
ELECTIONS 
Nonpolitical Ballot: Petition Candidate for Office of County Judge 


REQUESTED BY: Arthur A. Weber, County Attorney, Rock 
County, Bassett, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; William 
T. Gleeson, Deputy Attorney General. 


QUESTION: Whether a vacancy exists upon the non-political 
ballot for the office of County Judge so as 
to permit a candidate to file by petition in 
a case where at the primary election no person’s 
name was printed upon the ballot as a regu- 
larly filed candidate, but the voters wrote in 
various names and cast votes sufficient in 
number to exceed 10% of the total vote cast 
for Governor in the county at the preceding 
general election for each of two persons who 
were avowed candidates for write-in nomina- 
tion? 


CONCLUSION: No. 
Section 32-111 R. S. Supp. 1951 provides, as follows: 


“Candidate shall mean every person for whom it is 
contemplated or desired that votes may be cast at any election 
or primary, and who either tacitly or expressly consents to 
be considered, except candidates for President and Vice 
President of the United States.” 


We think it clear if the case be that the two persons re- 
ceiving the highest and next highest number of votes, and whose 
names were written in, were avowed candidates, that is to say, 
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actually and publicly engaged in an effort to be nominated, 
howsoever intense such effort may be in any given case, then 
such persons were candidates within the meaning of the fore- 
going section and also of section 32-424 R. S. Supp. 1951, so 
much thereof as is pertinent, reading as follows: 


“* * * The county clerk or other official shall place on 
the official ballot, on each office division, twice as many 
names as there are places to be filled at the general election. 
The names shall be the names of the persons who received 
the highest number of votes for the office for which they 
were candidates in the primary. If more than one person 
was candidate for the same position in the primary, the 
county clerk or other official, in preparing the official ballot 
for the general election, shall place therein the names of 
the two persons who received the highest number of votes 
in the primary for the position for which they were candidates; 
* 


There is no statutory requirement in respect of candidates 
for the nonpolitical office of County Judge, in the absence of 
any filing of the statutory affidavit by any person, that such 
candidate shall receive any given number of votes in order to 
be nominated. Section 32-424 prescribes such a requirement only 
in a case where “only one person files an affidavit to have his 
name placed on the primary ballot”. In such an instance, given 
the facts to be that one regularly filed candidate will be nom- 
inated regardless of the number of votes he receives and that, 
co-incidentally, a given write-in candidate, although he receive 
the highest number of votes cast, is not nominated unless he 
receive 10% of the total vote cast for Governor at the preceding 
general election, there would be a vacancy upon the ballot within 
the meaning of section 32-537 R. S. Supp. 1951, which vacancy 
could be filled by a petition candidate as that section provides. 


But there is no vacancy upon the ballot in the office of 
County Judge in the case submitted, since two persons received 
the highest number of votes for the office for which they were 
avowed candidates in the primary. No doubt the case submitted 
discloses a latent inconsistency in the election laws: Whether 
the inconsistency should be corrected in one way or another is 
wholly a matter for the Legislature. Cf. State v. Hansen 138 Neb. 
644, 294 N. W. 453. 


July 2, 1952 
ELECTIONS 
Primary, Failure of Political Party to Nominate Thereat 
Candidate for Specific Office, Nomination Therefor 
Being Expressly Provided for by Specific Statute. 


REQUESTED BY: Herman E. Kuppinger, Election Commissioner, 
Douglas County, Omaha, Nebraska. 
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OPINION BY: Clarence S. Beck, Attorney General; William 
T. Gleeson, Deputy Attorney General. 


QUESTION: Whether nominations may be made by political 
party committees or petitions may be filed 
to fill a vacancy upon the general election 
ballot in a case where an incumbent of the 
office of county commissioner in Douglas County 
became a candidate for another elective office 
thereby creating vacancy in the office of com- 
missioner, as of the date of the commence- 
ment of the term of office for which the com- 
missioner filed, no persons having -been nom- 
inated at the primary to fill the resulting 
vacancy in the commissioner’s office? 


CONCLUSION: No. 


Section 32-503, R. S. Supp. 1951 provides, so much of it as 
is pertinent, as follows: 


“* * * Tf the candidate for an elective office is the in- 
cumbent of another elective office, the filing of the requisite 
nomination papers of such incumbent for any other elective 
office shall be perfected at least fifty days prior to the date 
of such primary, notwithstanding any more general or special 
law respecting elections contained in sections 32-504, 32-514 
and. 32-515. The filing of the requisite nomination papers, 
perfected as aforesaid, shall create a vacancy in the elective 
office which such candidate then holds as of the date of the 
commencement of the term of the office or as of the date 
such vacancy is filled by the election for which he ‘filed or 
for which he accepted filing. Candidates may file for the 
unexpired term of the office which becomes vacant, as pro- 
vided in this section.” 


In our opinion to you of March 10, 1952 we stated our views 
as to the range of application of the foregoing language and we 
think it clear that the section applies to the office of member 
of a board of county commissioners. 


Sections 32-522 and 32-523, R. S. Supp. 1951, relating to the 
power of the proper committee of a political party to fill a vacancy 
on the ballot, originally constituted a single section of Laws of 
1921, Chapter 92, section 18, page 334. Therefore, the proviso 
set forth in section 32-523 still controls the construction of section 
32-522. The proviso reads as follows: 


“Provided. that when any political party fails to nom- 
inate a candidate for any office at the primary election such 
place shall thereafter remain unfilled unless filled by petition 
as provided by section 32-504.” 


It follows, necessarily, that neither political committees nor 
political conventions can fill the vacancy upon the ballot in the 
case under consideration. 
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Section 32-504, R. S. Supp. 1951, relating to the nomination 
by petition of candidates for public offices subsequent to the 
primary, provides, so much of it as is pertinent, as follows: 


“Candidates for public offices, except candidates whose 
nomination is expressly provided for by specific statutory 
provision relating to a specific office, may be nominated 
otherwise than by convention, committee or primary meeting 
in the following manner: * * *.” 


It is plain that the procedure to be followed by a person 
who intends to be a candidate for the office of commissioner at 
the primary in Douglas County is prescribed, as it is for all 
candidates other than those mentioned in section 32-524, R. S. 
Supp. 1951, by sections 32-512, 32-513, 32-514 and 32-535, R. S. 
Supp. 195i. It is equally plain that section 32-504 does not re- 
late to the steps required to be followed in accomplishing the 
filing of a candidate for an office prior to the primary but rather 
to a filing to be accomplished subsequent to the primary. 


The exclusionary language of section 32-504, set forth above, 
may reasonably. be read, as the court read it in State ex rel 
Beeson v. Marsh, 150 Neb. 233, 34 N. W. 2d 279 to relate to 
candidates the manner or method of whose nomination is ex- 
pressly provided for by a specific statutory provision relating to 
a specific office. In short, as the title of L. B. 512, Laws of 
Nebraska 1947, c. 116, p. 323, discloses, there is to be excepted 
from section 32-504, which is a general statute providing a method 
or procedure for nomination subsequent to the primary of any 
person by petition of electors, all those candidates for a specific 
office in respect of whom it can be affirmed that there exists a 
specific statute prescribing a method or procedure for their nom- 
ination. 


The number of county commissioners in Douglas County is 
provided for by section 23-148, R. S. Supp. 1951, and section 
23-150, R. S. 1943 provides that county commissioners shall have 
the qualifications of electors, and shall be residents of their 
respective districts. Section 23-151, R. S. Supp. 1951 provides, 
in effect and in rather inept language, that nominees for the 
office of commissioner in Douglas County shall be chosen by 
the electors of the district from those persons who are candidates 
for the office at the primary, but that the electors of the entire 
county shall elect one of the party nominees to the office. 


It appears that what section 23-151 prescribes is not a method 
or procedure. for accomplishing the filing of a candidate but 
rather a procedure for the nomination of persons for the office 
of county commissioner, and the legislature intends to define 
the class of electors (residents of a commissioner district) who 
are entitled to vote at the primary for a candidate who accomplished 
a filing in the mode prescribed by section 32-514 or for an 
avowed candidate who did not accomplish a filing but sought 
to have a sufficient number of electors write his name on the 
ballot. The legislature then defines the class of electors (residents 
of the county) who are entitled to vote for the nominees selected 
at the primary by the limited class of persons of each political 
party residing in the commissioner district. 
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If the case be, therefore, that the electors of the district at 
the primary do not nominate persons to be voted for by the 
electors of the county for the office of commissioner, then it 
appears to follow, reasonably, that a group of petitioners not- 
withstanding they be electors of the district cannot by a petition 
filed under section 32-504 cause to be placed on the general 
election ballot the name of a person or persons for the office 
of commissioner in view of the exclusionary language contained 
in that section. 


July 3, 1952 
INHERITANCE TAX 
Death of One of Three or More Joint Tenants 


REQUESTED BY: Philip Nyberg, County Attorney, Osceola, Ne- 
braska. 


OPINION BY: Clarence S. Beck, Attorney General; Clarence 
A. H. Meyer, Assistant Attorney General. 


QUESTION: When property is held in joint tenancy in 
the names of three persons, is the same subject 
to inheritance tax upon the death of one of 
the joint owners? 


CONCLUSION: Yes. 


The facts in connection with your question were that real 
property within the county was held in the name of the hus- 
band, wife and son, as joint tenants. The husband now has 
died, and the question of inheritance tax on the property has 
arisen, a contention having been made that since section 177-2002, 
R. S. Supp. 1951, only requires taxation of an interest in property 
“held as joint owners or joint tenants by the decedent and any 
other person in their joint names,” that therefore the tax would 
apply only when the survivor became the sole owner. If such 
were the case, property could of course be passed down through 
generation after generation without being subject to inheritance 
tax. In your example, under the theory advanced, the mother 
and son could now include the children of the son in the joint 
tenancy, and thus remove the property from the possibility of 
taxation. 


However, the intention of the legislature is quite clear that 
the property shall be subjected to inheritance tax, even though 
there be more than one surviving joint tenant. Section 77-101, 
R. R. S. 1943, provides that, “Except as otherwise specifically pro- 
vided, the terms used in Chapter 77 are defined and shall have the 
meaning set out in sections 77-102 to 77-114.” Section 77-113 then 
provides: 


“The word ‘person’ includes any number of persons; 
- * *” 
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In our opinion the property is now subject to inheritance 
tax, on the basis of one-half the value of the property passing 
to each of the survivors. 


July 2, 1952 
AVIATION INSURANCE 
Authority for State Department of Aeronautics to Act as Agent 


REQUESTED BY. James D. Ramsey, Director, Department of 
Aeronautics, State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Dean G. 
Kratz, Assistant Attorney General. 


QUESTION: May the State Department of Aeronautics act 
as agent for the sale of aviation tour insurance? 


CONCLUSION: Not without legislative authorization. 


In Layman v. State Unemployment Compensation Commission, 
117 P. 2d 974 (Ore.), the court said: 


“It is an elementary and fundamental principle, which 
no one will dispute, that a commission, created by the legis- 
lature to administer a statute, is wholly limited in its powers 
and authority by the law of its creation. No more unwhole- 
some doctrine could be suggested than that such a body is 
vested with discretion to ignore or transgress these limita- 
tions even to accomplish what it may deem to be laudable 
ends. That would be to leave room for that ‘play and action 
of purely personal and arbitrary power’ condemned in Yick 
Wo v. Hopkins, 118 U. S. 356, 6 S. Ct. 1064. If the statute 
as. written is not workable, then the remedy is with the 
legislature.” 


The Nebraska Court has held that a statute conferring au- 
thority upon an officer or board under the police power of the 
state should be strictly construed, and all powers not specifically 
granted or necessarily implied are reserved. State v. More- 
head, 161 N. W. 569, 100 Neb. 864. 


In Monroe v. Railroad Commission, 170 Wisc. 180, 174 N. 
W. 450, the court determined that all power and jurisdiction of 
the Railroad Commission must be found within the four corners 
of the statutes creating it, since it is a tribunal of purely statutory 
creation. 


Since the Department of Aeronautics and its advisory board, 
the Aeronautics Commission, was created by the legislature to 
administer a statute, and resembles, in regard to the question at 
hand, a railroad commission, such as the one above-mentioned 
(both are purely statutory creations), the above-cited cases are 
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directly applicable. A diligent reading of the aeronautics act 
reveals no statutes which would, either implicitly or explicitly, 
authorize the Department of Aeronautics to serve as agent for 
aviation insurance. Therefore, applying the above authorities, we 
conclude that in order to put into effect your proposed plan, you 
will need some specific legislation. 


July 10, 1952 
BOARD OF CONTROL 


Funds of Minors Committed to Home for Children 
—Disposition Of 


REQUESTED BY: Neil C. Vandemoer, Director of Assistance, State 
Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 


QUESTION: Where funds belonging to minors who have 
been committed to the Home for Children 
come into possession of the Board of Control, 
may the Board expend such funds for the 
benefit of the minor or must a guardian be 
appointed by the county court to take and 
expend such funds? 


CONCLUSION: The Board of Control does not acquire the 
right to manage and expend funds of a minor 
child committed to the Home for Dependent 
Children. A guardian should be appointed by 
me county court to manage the estate of such 
child. 


Section 83-243, R. S. Supp. 1951, contains the provision that 
“The Board of Control shall be the legal guardian of all children 
committed to the Home for Children.” 


However, it seems apparent from a consideration of the entire 
statute that this provision must be construed to mean that the 
Board of Control is the guardian of the person of children com- 
mitted to the home but not guardians of the property of such 
children. 


Article 1 of Chapter 38, R. S. Nebraska 1943, provides for 
the appointment of guardians of minors by the county court. 
Guardians may be either individuals or corporations. However, 
where it appears that the minor owns an estate, or is likely to 
become the owner of an estate, the guardian is required, under 
the provisions of section 38-110, R. S. Supp. 1951, to give bond 
for the faithful performance of his duties; to manage such estate 
for the best interests of the minor, and to account to the court 
for such property and his management thereof. 
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Such guardian is appointed by the county court and must 
account to the county court. We do not believe that the Legis- 
lature intended to require the Board of Control to engage in the 
business of managing the property and estates of children com- 
mitted to the Home for Dependent Children, but merely that 
the Board should be the guardian of the persons of such children 
with authority to supervise their care and education, place them 
in suitable homes for adoption, ete. In short, we believe that 
section 83-243 makes the Board of Control the guardian of the 
persons of such children as are committed to the home, but not 
of the property and estates of such children. Where such a child 
has money or property to be managed, we believe that application 
should be made to the county court for the appointment of a 
suitable guardian for such purposes. We doubt if the Board 
of Control may lawfully expend the money of such a child un- 
der the authority given it by section 83-243. 


July 15, 1952 
TAXATION 
Shares of Steck Held in Other States for Nebraska Residents 


REQUESTED BY: Philip K. Johnson, State Tax Commissioner, 
State Capitol Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Clarence 
A. H. Meyer, Assistant Attorney General. 


QUESTIONS: 1. Where shares of stock in foreign corpora- 
tions are owned by Nebraska residents, but 
the certificates evidencing such stock are out- 
side the State of Nebraska, is such stock sub- 
ject to assessment and taxation by this state? 


2. Is the answer to the preceding question 
qualified by the fact that the stock certificate 
is outside this state by reason of having 
been pledged as collateral in connection with 
an ordinary loan transaction made with a bank 
in another state? 


CONCLUSIONS: 1. Yes. 
2. No. 


The present opinion is not concerned with matters of tax 
exemption, but only of tax immunity; that is, whether shares of 
stock of foreign corporations, the shares being owned by resi- 
dents of Nebraska, are beyond the jurisdiction of the taxing power 
of the state by reason of the fact that the stock certificate is 
located in a state other than Nebraska. Also, the further question 
of whether the statutes of Nebraska contemplate taxation of 
stock certificates under such circumstances, and, whether the 


—588— 


use of such certificates as collateral in connection with a loan 
obtained in another state will affect the conclusions reached. 


We conclude that the shares of stock are subject to assess- 
ment and taxation under each of the circumstances outlined in 
the preceding paragraph. 


The position of the Supreme Court of the United States on 
these questions has been most recently summarized in Greenough 
v. Tax Assessors, 331 U. S. 486, 91 L. Ed. 1621, 67 S. Ct. 1400, 
172 A. L. R. 329, and we quote at length from the opinion: 


“* * * The precedents, holding it unconstitutional for 
a state to tax tangibles of a resident that are permanently 
beyond its boundaries, have not been applied to intangibles 
where the documents of owner interest are beyond the con- 
fines of the taxing jurisdiction or where the choses in action 
are mere promises of a, nonresident without documents. One 
reason that state taxation of a resident on his intangibles 
is justfiied is that when the taxpayer’s wealth is represented 
by intangibles, the tax gatherer has difficulty in locating them 
and there is uncertainty as to which taxing district affords 
benefits or protection to the actual property that the in- 
tangibles represent. There may be no “papers.” If the 
assessment is not made at the residence of the owner, in- 
tangibles may be overlooked easily by other assessors of 
taxes. A state is dependent upon its citizens for revenue. 
Wealth has long been accepted as a fair measure of a tax 
assessment. As a practical mode of collecting revenue, the 
states unrestricted by the federal Constitution have been 
accustomed to assess property taxes upon intangibles ‘“where- 
ever actually held or deposited,” belonging to their citizens 
and regardless of the location of the debtor. So long as a 
state chooses to tax the value of intangibles as a part of a 
taxpayer’s wealth, the location of the evidences of owne:- 
ship is immaterial. If the location of the documents was 
controlling, their transfer to another jurisdiction would de- 
feat the tax of the domiciliary state. As a matter of fact, 
there is more reason for the domiciliary state of the owner 
of the intangibles than for any other taxing jurisdiction to 
collect a property tax on the intangibles. Since the intangibles 
themselves have no real situs, the domicile of the owner 
is the nearest approximation, although other taxing juris- 
dictions may also have power to tax the same intangibles. 
Normally the intangibles are subject to the immediate control 
of the owner. This close relationship between the intangibles 
and the owner furnishes an adequate basis for the tax on 
the owner by the state of his residence as against any attack 
for violation of the Fourteenth Amendment. The state of 
the owner’s residence supplies the owner with the benefits 
and protection inherent in the existence of an organized 
government. He may choose to expand his activities beyond 
its borders but the state of his residence is his base of opera- 
tions. It is the place where he exercises certain privileges 
of citizenship and enjoys the protection of his domiciliary 
government. * * *.” 
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Annotations which further confirm the right of a state to 
impose a property tax upon shares held by a resident in a foreign 
corporation are found in 43 A. L. R. 686, and 48 A. L. R. 997. 


The position of the Nebraska Supreme Court on the general 
subject of the extent of the power of taxation has been most 
recently expressed in the case of Servants of Mary Corp. v. Douglas 
County, 147 Neb. 485, 23 N. W. 2nd 714: 


“The assessment and valuation of property, as well as 
the subject of taxation generally, is purely a matter for the 
Legislture, whose power in the premises is plenary except 
as limited by the Constitution.” . 


The following sections of Article VIII of the Nebraska Con- 
stitution deal with the matter of taxation: 


“Sec. 1. The necessary revenue of the state and its 
governmental subdivisions shall be raised by taxation in 
such manner as the Legislature may direct; but taxes shall 
be levied by valuation uniformly and proportionately upon 
all tangible property and franchises, and taxes uniform as 
to class may be levied by valuation upon all other property. 
*_ * 7 


“Section 4. The Legislature shall have no power to 
release or discharge any county, * * *, or the inhabitants 
thereof, * * * from their or its proportionate share of taxes 
to be levied for state purposes, * * *.” 


Under Nebraska statutes, it is clear that shares of stock in 
foreign corporation are to be classified as intangible “B”. (Sec- 
tions 77-105, 77-107, and 177-701, R. R. S., 1943). Section 177-703 
then provides: 


“All intangible property in Class “B”: shall be taxed 
where it is assessed at the rate of eight mills on the dollar 
of the actual value thereof, to be assessed and collected where 
the owner resides.” 


Section 77-713, R. R. S., 1943, further provides that, “Every 
owner of intangible property * * * shall on or before April 20 
of each year list the same for taxataion as of March 10 next 
preceding. * * *.” 


Clearly the two sections just quoted contemplate that residents 
of this state shall report for taxation intangibles owned by them. 
Nothing in the statutes indicates that an exemption from taxation 
shall be extended to shares of stock in foreign corporations on 
the basis of the fact that the certificate evidencing ownership 
may for one reason or another be located outside this state. Nor 
could there be such an exemption, for our Constitution clearly 
defines the limits and basis of tax exemption. Nor have we 
been able to find any cases which support the view that tax 
immunity, as distinguished from tax exemption, shall apply in 
such situations. Since the Supreme Court of the United States 
hes indicated that there is no federal objection to taxation of the 
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resident owner in these cases, we must then turn to the Nebraska 
decisions to see if our own Court has said that shares of stock 
are beyond the reach of Nebraska taxing authorities when the 
certificate evidencing ownership is beyond the borders of this 
state. 


The Massey-Harris case (143 Neb. 547, 10 N. W. 2nd 346) 
is not directly in point, for that case involved intangibles located 
outside this state; owned by a nonresident who did business within 
Nebraska but the Court did say that: 

“This principle of mobilia sequuntur personam as to in- 
tangible personal property has been the rule inforce for 
so long in this state that if it is to be changed or modified 
as to taxation it should be by the legislature and then only 
by provisions plainly written in the statute, for the power 
of taxing this class of property in the hands of nonresidents 
must, if it exists, be clearly set forth.” “Gi 
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If the principle of mobilia sequuntur personam is to be 
followed in the situation presented in this opinion, then the 
conclusion is inescapable that shares of stock in a foreign cor- 
poration owned by a resident of this state must be assessed and 
taxed here, even though the certificate evidencing ownership 
is beyond the borders. 


The International Harvester case (146 Neb. 555, 20 N. W. 
2nd 620) deals with the taxation of intangibles located in this 
state, but owned by a foreign corporation. The factual situation 
therefore differs from that presented in this opinion, and the 
case was decided on procedural grounds, but the Court did take 
occasion to express its views on the merits of the controversy. 
By extracting one syllabus point concerned with the obiter dicta, 
it would appear that the Nebraska Court has altered its position, 
and now holds that the situs of intangibles, whether within or 
without the state, is now controlling. However, a reading of the 
opinion establishes that the Court has not changed the rule 
theretofore existing, but has in fact extended the application of 
the statute. This is clear from the following quotation taken from 
the majority opinion: 


“But the Legislature did not. stop there in the intangible 
property statutes. Section 77-713, R. S. 1943 requires the 
listing of all intangible property in this state for taxation. 
The listing of the property is not limited to the owner but 
is required from the owner and every person or corporation 
having intangible property in this state in his or its custody 
or under his or its control as agent, trustee, executor, ad- 
ministrator, guardian, or other representative capacity. The 
return is not one limited to the owners alone, but is required 
from the taxpayers ‘whether owners of intangible property 
or not. These returns are to be filed where the ‘taxpayer 
is domiciled’.” 

We are of the opinion that it is beyond question that the 


Nebraska Legislature has the power to tax intangibles owned 
by residents of Nebraska, even though evidence of ownership 
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may be located beyond its borders. We are of the further opinion 
that the Nebraska Legislature has exercised that power. 


An additional question presented in your request deals with 
the situation where the certificate evidencing ownership of stock 
in a foreign corporation is beyond the borders of Nebraska by 
reason of the fact that the Nebraska owner has pledged the 
stock as security for a bank loan obtained in Wyoming, one 
basis for contending that such stock should not be assessable 
in Nebraska being that “it is beyond the power of the taxpayer 
to change or alter the situs therein.” However, it cannot be 
conceded that it is beyond the power of the Nebraska taxpayer 
to change the situs of the stock in such cases, any more than 
it is beyond the power of the cattle feeder to change the situs 
of his mortgaged cattle. It is only necessary to pay off the loan. 
The owner of the stock certificate still retains ownership and 
all of its incidents. He has the right to dividends, to vote the 
stock, to substitute other securities, to sell the securities and 
apply the proceeds to retiring the loan. To admit of the rule 
contended for would be to say that the stockholder who needed 
a temporary bank loan of $5,000.00 could escape taxation of a 
stock certificate valued at $100,000.00 by simply pledging it as 
collateral at an out-of-state bank, even though the bank would 
have been willing to accept lesser security, or other security 
owned by the pledgor. The cases which we have been able to 
find are uniformly of the opinion that the mere fact that such 
securities are pledged in connection with loans obtained outside 
the state of the owner’s domicile, does not affect their taxability 
in the state of his residence. (Central of Georgia R. R. v. Wright, 
166 Fed. 153, appeal dismissed, 215 U. S. 617, 54 L. Ed. 350, 
30 S. Ct. 408; In re Fair, 128 Cal. 617, 61 Pac. 184; State v. Great 
Northern Ry., 167 N. W. 297; Starkey v. Carlson, (1939), 138 Fla. 
301, 189 So. 385.) 


Whether or not certificates of stock so pledged in another 
state would also be subject to taxation in such other state, could 
not be determined by this office. And, whether or not they have 
acquired a business situs in such other state and are thus subject 
to taxation there, would depend upon facts not supplied in your 
request. (See 76 A. L. R. 806, and 143 A. L. R. 36). In any 
event, it does not appear that the fact that such certificates might 
also be assessed in Wyoming would have any bearing upon the 
right of the State of Nebraska to subject such stock to taxation. 
(79 A. L. R. 344; Fidelity & C. Trust Co. v. Louisville, 245 U. S. 
54, 62 L. Ed. 145, 38 S. Ct. 40; Curry v. McCanless, 307 TS: 
357, 83 L. Ed. 1339, 59 S. Ct. 900). 
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July 15, 1952 
RAILWAY COMMISSION 


Jurisdiction to Regulate Carriage for Hire on Private Premises 


REQUESTED BY. Harold A. Palmer, Chairman, Nebraska State 
State Railway Commission, State House, Lincoln, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Bert L. Overcash, Assistant Attorney General. 


QUESTION: Does the Railway Commission have jurisdiction 
to regulate the movement for hire of assembled 
oil drilling rigs by means of athey tracks 
from location to location on private property 
leased for oil development purposes. 


CONCLUSION: No, where there is no transportation on any 
public highway, road or way. 


Section 75-222, R. S. Neb. 1943, expresses the legislative policy 
of the motor carrier act and emphasizes at the very beginning 
that the policy is to “regulate transportation by motor carriers 
in intrastate commerce upon the public highways of Nebraska.” 


Section 75-223 (6) defines highways as follows: 


“(6) the term ‘highway’ means the roads, highways, streets 
and ways in this state;” 


The same section defines common carriers in subdivision (9) 
thereof in the following language: 


“(9) the term ‘common carrier’ means any person who 
or which undertakes to transport passengers or property for 
the general public in intrastate commerce by motor vehicle 
for hire, whether over regular or irregular routes, upon the 
highways of this state;” 


Section 75-224, R. S. Neb. 1943, enumerates exemptions from 
the coverage of said act but introduces these exemptions by the 
preliminary statement that— 


“The provisions of sections 75-222 to 75-250 shall apply 
to the transportation of passengers or property by motor 
carriers for hire engaged in intrastate commerce except:” 


Section 75-225, R. S. Neb. 1943, specifically describes the 
jurisdiction of the Commission saying: 


“Jurisdiction is hereby conferred upon and vested in 
the State Railway Commission, and it shall be its duty (1) to 
regulate common carriers by motor vehicle as provided in 
sections 75-222 to 75-250,” 
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The foregoing statutes indicate that, as regards the question 
under consideration, the Legislature has “occupied the field” and 
the authority of the Commission must be found in the statute and 
not in the constitutional authority of the Commission. Rodgers 
v. Nebr. State Railway Comm., 134 Neb. 832; Chicago & N. W. 
R. Co. v. County Board, 148 Neb. 648. 


As a matter of statutory construction the only question pre- 
sented is whether the word “ways” in section 75-223 (6) compre- 
hends the private property over which the machinery involved 
in this case is moved. Webster defines a “way” as “that along 
which one passes or progresses to reach some place; a road, street, 
tract, or path”. 


It has been held that in a statute “the word ‘way’, save 
where context indicates otherwise, includes all kinds of public 
ways.” State v. Peterson (Maine) 4 At. (2) 835. This rule was 
applied in Southwestern Greyhound Lines v. Railroad Commission 
(Texas) 147 S. W. (2) 318, 320 in determining the jurisdiction of 
the Texas Commission under their motor bus act, where the 
Court said: 


“There is nothing in the act which intimates that the 
term ‘highway’ as used therein, refers other than to those 
which have actually been constructed and are open to public 
use. On the contrary, the duties imposed upon the Com- 
mission in the exercise of it’s jurisdiction to grant certificates 
clearly contemplate the existence of constructed and open 
highways at the time the certificates are granted.” 


The courts have also held that the term “way” implies a 
right of passage from one place to another over another person’s 
land. 44 Words & Phrases, pages 756-758. 


The motor carrier act as a whole suggests that the term 
highway therein includes only those ways that are public in nature 
and the ordinary definition of highway is to be followed. Omaha 
& C. B. St. Ry. v. City of Omaha, 114 Neb. 483. Koutsky v. 
Grabowski, 150 Neb. 508. 


Our interpretation of the Nebraska act in this regard appears 
to be consistent with the interpretation that has been given a 
similar provision in the federal act. In Henry Robertson Contract 
Carrier Application 34 M.C.C. 556, 558 Division 5 of the Com- 
mission held: 


“In the instant proceeding, however, the transportation 
by applicant is and has been performed entirely over private 
roads, and does not in any instance require the use of public 
highways, nor is the further movement with which applicant’s 
services are associated or connected in interstate or foreign 
commerce from the rail siding to ultimate destination over 
a public highway. It seems clear that subdivision (19) of 
section 203 (a) is applicable only when the services in con- 
nection with interstate transportation are rendered by the 
line-haul carrier as a necessary incident to the transportation 
performed by it over the highways. In the instant case, 
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applicant’s operation originates and is entirely performed on the 
private right-of-way, and under such circumstances sections 
206 (a) and 209 (a) are not applicable. In view of the fore- 
going provisions of the act, and the particular circumstances 
presented in this proceeding, we are convinced that applicant’s 
operations are not subject to the certificate and permit re- 
quirements of the act, and therefore no authority from the 
Commission is necessary for applicant to continue the opera- 
tions here considered.” 


July 21, 1952 
SCHOOLS 


Change of Boundaries; Districts in Two or More Counties; 
Petition Signed by Board of Education 


REQUESTED BY: F. B. Decker, State Superintendent of Public 
Instruction, State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Deputy Attorney General. 
QUESTIONS: 1. Whether the petition of a school board or 


board of education is sufficient in any case 
of proposed boundary changes affecting a district 
containing a city or village? 


2. In cases where by the petition method 
changes in boundaries of districts in two or 
more counties are proposed, whether a county 
superintendent may refuse to approve petitions 
on some ground other than legal insufficiency 
of the petitions? 


CONCLUSIONS: 1. Yes. 
2.. No. 
Sec. 79-402, R. S. Supp. 1951, reads as follows: 


“The county superintendent shall create a new district 
from other districts, or change the boundaries of any district 
upon petitions signed by fifty-five per cent of the legal voters 
of each district affected. Such officer shall have the dis- 
cretionary power to annex any territory, not organized into 
districts, to any existing district; Provided, changes affecting 
cities or villages shall be made upon the petition of the school 
board or the board of education of the district or districts 
affected. Before the county superintendent authorizes any 
changes as provided in this section, the county superintendent 
must fix a date for hearing and give all interested parties 
an opportunity to be heard at such hearing. Territory may 
be annexed to a district from adjoining county when approved 
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by the county superintendent of the counties involved. A 
newly enlarged district shall assume any indebtedness pre- 
viously incurred by any one or more districts annexed, unless 
otherwise specified in the petitions.” 


It is settled that a statute should be so construed as to give 
effect to the intention of the Legislature, and if a statute is plain 
and unambiguous, then there is no room for construction or in- 
terpretation. Shellenberger v. Ransom, 41 Neb. 631, 59 N. W. 
935, Federal Farm Mortgage Corporation v. Adams, 142 Neb. 202, 
5 N. W. 2d -384. 


That Sec. 79-402 cannot be affirmed to be free from ambiguity 
is demonstrated by the questions which have been raised whenever 
the section has been invoked to accomplish boundary changes in 
more than two districts, particularly when crossing of county lines 
is proposed and one or more of the districts affected contains a city 
or village. The rules of construction require a court to discover, 
if possible, from the language of the act the legislative intent and 
give effect thereto. Hansen v. Dakota County, 135 Neb. 582, 283 
N. W. 217; Thurston County Farm Bureau v. Thurston County, 136 
Neb. 575, 287 N. W. 180. 


“The legislature must be presumed to have had in mind 
all previous legislation upon the subject, so that in the construc- 
struction of a statute we must consider the pre-existing law 
and any other acts relating to the same subject.’ Nebraska 
District of Evangelical Lutheran Synod v. McKelvie, 104 Neb. 
93, 175 N. W. 531.” Chicago & N. W. R Co. v. Bauman, 132 Neb. 
67, 271 N. W. 256. 


“In considering an amendatory or substituted statute, 
it is proper to consider the provisions of the law which was 
repealed in connection with the law which takes its place, 
in order to ascertain the legislative intent, and all provisions of 
the original statute which are not carried forward into or 
repeated in the new law are annulled by the repealing statute.’ 
Campbell v. Youngson, 80 Neb. 322, 114 N. W. 415” Mills v. 
Mills, 180 Neb. 881, 266 N. W. 759. 


“In order to ascertain the intention of the legislature in 
the amendment of a astatute, the course of legislation on the 
subject and existing conditions created under the former statu- 
tory provisions may be considered.” Union P. R. Co. v. Heuer, 
97 Neb. 436, 150 N. W. 259. 


The 1951 session of the Legislature enacted L. B. 92 (Chapter 
276, page 927), a bill to correct errors in and to clarify the pro- 
visions of the 1949 comprehensive recodification of the school laws. 
Section 2 of the bill amended Sec. 79-402, R. R. S. 1943. The title 
of the bill does not state the purpose of the specific amendment 
of Sec. 79-402 but the necessity for the amendment is manifest upon 
consideration of the history of the section. 


Section 79-402 has its origin in an act to establish a system 


of public instruction for the State of Nebraska, passed in 1869 
and thereafter amended from time to time until it was displaced 
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by the general and more comprehensive act of 1881. With respect to 
boundary changes one of the dominant purposes of the Legislature 
originally was stated, and ever since has consistently and contin- 
uously been affirmed, to be that a county superintendent should 
not refuse to change boundaries when petitions requesting changes 
were signed by a majority or two-thirds of the legal voters of the 
districts affected, notwithstanding discretion to approve proposed 
changes might be exercised if petitions were signed by a lesser 
ae at legal voters. Cowles v. School District, 23 Neb. 655, 


Sec. 1 of the 1869 act read in part as follows: “and provided 
further, that the said superintendent shall not refuse to make the 
desired change when a majority of such voters in all the districts 
affected by the proposed change, shall present their petition asking 
for such change.” 


The second subdivision of Sec. 4 of the 1881 act read as follows: 


"Second. The county superintendent shall not refuse to 
change the boundary lines of any district, or to organize a new 
district, when he shall be asked to do so by a petition from 
each school district affected, signed by two-thirds of all the 
legal voters in such districts: 


Provided, That a notice of said petition containing an exact 
statement of what changes in district boundaries are proposed 
and when the petition is to be presented to the county super- 
intendent has been posted in three public places in each district 
affected, at least ten days prior to the time of presenting the 
petition to the county superintendent: 


Provided, that changes affecting cities shall be made upon 
_the petition of the board of education of the district or districts 
affected.” 


In 1885 the second subdivision of Sec. 4 was amended and 
became the third subdivision, the word “Provided” in the first 
proviso above being expunged. The third subdivision with its re- 
maining proviso became Sec. 79-109, R. S. 1943, and remained 
unchanged until the recodification act of 1949 was passed. 


In accord with the rule laid down in Gembler v. City of Seward, 
139 Neb. 196, 285 N. W. 542, that the mere rearrangement of the 
sections or parts of a statute, or the placing of portions of what 
was originally a single section in separate sections, does not change 
the purpose, operation and effect thereof, it followed that Sections 
79-103.01 (cf. 1881 act) 79-104, 79-105, 79-109, 79-111, 79-112 and 
79-113 of the Revised Statutes of Nebraska, 1943, were to be read 
and construed together. School District No. 10 of Polk County v. 
Coleman, 39 Neb. 391, 58 N. W. 146. Thus Sec. 79-402 as it now 
stands, the surviving portion of the original Sec. 4 of the 1881 act, 
may be read in the light of the context from which its language 
is derived. 


It is plain that the proviso of Sec. 79-402, R. S. Supp. 1951. 
to wit: “Provided, changes affecting cities and villages shall be 
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made upon the petition of the school board or the board of educa- 
tion of the district or districts affected” was lifted from Sec. 79-109, 
R. S. 1948, and relates not merely to the clause which now imme- 
diately precedes it but is applicable in every instance where 
changes in boundaries of school districts are proposed under Sec. 
79-402. School District No. 10 of Polk County v. Coleman, supra; 
State ex rel Bullard v. Searl, 86 Neb. 259, 125 N. W. 590; Megan v. 
Boyd County, 133 Neb. 539, 276 N. W. 160. 


The word “provided” in Sec. 79-402 bears, as it did in Sec. 
79-109, the meaning of “and” or “but”. State ex rel Higgs v. Sum- 
mers, 118 Neb. 189, 233 N. W. 957. This proviso, over a long period 
of years, had been construed to mean, whenever the boundaries of 
a district containing a city were proposed to be changed, that the 
board of education of the affected district, not the legal voters 
thereof, was the proper and only petitioner. 


The explanation for the inclusion of this provision in Section 4 
of the 1881 act undoubtedly rests in the fact that it was not until 
1875 that the Legislature passed a general law respecting school 
districts in cities of the second class, and Section 78-801, R. R. S. 
1943, relating to Class III districts, unmistakeably derives from 
the 1875 act. No territory was to be attached or detached from such 
a district (with such adjacent territory as then was or might there- 
after be attached to it for school purposes) without the consent of 
the board of education, manifested by its petition. To do one or the 
other was either to affect adversely the tax burden upon the prop- 
erty in the municipality which was conceived to be the principal 
tax base of the district or to increase the number of children 
entitled to admission to school without obtaining a gain in taxes 
equivalent to the increase in costs of operation. It was enough that 
the boundaries of the district containing the city were to be affected; 
it was not, and never has been, considered to be the controlling 
factor that the boundaries of the city itself should be affected. 


As the status reads now, with the words “or villages” inserted, 
it is equally sufficient that the boundaries of a district containing 
a city or village will be affected by a proposed change, and a peti- 
tion must be signed by the board, not the legal voters of the 
district. That in some instances it might be practicable to obtain 
the signatures of 55% of the legal voters of a district containing 
a village does not cut down the force and effect of the proviso. We 
have no doubt, however, that what was intended to be spoken of 
was incorporated villages, and we so construe the statute. 


Where a statute for more than seventy years has been practi- 
cally construed by the officers whose duty it is to enforce it, and 
during that time the statute has been re-enacted several times 
by the Legislature in substantially the same terms, the construction 
so given will be regarded as adopted by the Legislature. State v. 
Sheldon, 79 Neb. 455, 113 N. W. 208. 


With respect to the manner in which a board manifests its 
consent to a proposed change in the district boundaries, the ques- 
tion is not whether the petition has been signed by all or a ma- 
jority of the members of the board, since we are of the opinion 
that it is enough if it be signed by the president and the secretary, 
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but rather whether at a regular or special meeting of the board 
a majority of the board authorized the signing of the petition in 
behalf of the board by those persons who did sign it. In determin- 
ing the sufficiency of the petition the County Superintendent must 
necessarily be satisfied that a majority of the board did authorize 
the signing of the petition. A transcript of so much of the minutes 
of the board as relates to the matter, certified to be true and correct 
by the secretary, would be proof enough, and no doubt ought 
either to be attached to the petition or incorporated in the body 
of the petition. If it be lacking, then it should be supplied; its 
absence is a proper ground for challenge by a legal voter or the 
county superintendent. 


_ Sec. 79-135, R. S. 1943, relating to and authorizing the forma- 
tion of school districts across county lines, was inadvertently re- 
pealed as an incident to recodification. To correct this error the 
following language was inserted in Sec. 79-402: “Territory may be 
annexed to a district from adjoining county when approved by the 
county superintendent of the counties involved.” This language was 
added to restore legislative permission to cross county lines, thereto 
embodied in Sec. 79-135. The legislative intent, notwithstanding the 
variance from the original language of Sec. 79-135, was to affirm 
that there was to be no doubt of the right of petitioners to cross 
county lines in the formation of districts and in changing boun- 
daries, when the petitions were approved by the county superin- 
tendents involved. 


In State ex rel Johnson v. Tilley, 137 Neb. 173, 288 N. W. 521, 
the court declared at page 178 of the Nebraska report: 


“*The word ‘approved’ naturally imports the exercise of 
judgment and discretion; and the power to approve ordinarily 
implies a power to disapprove. 


“*To ‘approve’ or give ‘approval’ is in its essential and 
most obvious meaning to confirm, ratify, sanction, or consent 
to some act or thing done by another. The word ‘approve’ does 
not, ex vi termini, necessarily import the exercise of discretion, 
but from the connection in which the term is used it often 
involves the idea of discretion and adjudication, and is seldom 
construed as requiring a mere ministerial act. 4 C. J. 1464’” 
Apfel v. Mellon, 50 App. D. C. 94, 33 F. 2d 805, 806. 


We think that in any case arising under the provisions of 
Sections 79-406, 79-408, and 79-420 where annexation of territory 
to an adjoining district in another county is proposed by one county 
superintendent, the county superintendents, each of them, do have 
a discretionary power to approve or disapprove. However, if the 
case be that the right to propose boundary changes across county 
lines is invoked by the petition of 55% of the legal voters of a 
district and the petition of a board of a district containing a city 
or incorporated village, then the scope of action in the premises by 
the county superintendents is limited by reason of the fact that 
a statutorily defined group of persons, the petitioners, have an 
interest in having the act done or a claim de jure that the approval 
shall be given if the petitions be found and determined to be 
sufficient. Such was the law from 1873 to the recodification act 
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of 1949, and it is clear that to determine the sufficiency of the 
petitions is not a mere ministerial act but one which involves 
the exercise of judicial power. Cf. Ruwe v. School District, 120 Neb. 
668, 234 N. W. 789. It was for this reason that there was also 
inserted in Sec. 79-402, R. R. S. 1943, the old provision, derived 
from Sec. 79-109, R. S. 1943, for a hearing and notice thereof. The 
section as it now reads complies with the rule that the Legislature 
may prescribe the conditions upon which a district may be created 
and leave it to those who are interested and affected thereby to 
determine, by vote or petition, whether they will bring the law 
into operation and create a newly enlarged district. Rowe v. Ray, 
20 Neb. 118, 231 N. W. 689. Cf. State, ex rel Millsap v. Stoddard, 
108 Neb. 712, 189 N. W. 299, where it is stated that a statute con- 
taining permissive language must be regarded as mandatory when 
the interests and rights of the legal voters of a school district are 
involved and to enforce the statute is to result in a benefit to the 
district concerned. It appears that what the Legislature had in 
mind by the language “when approved by the county superin- 
tendent of the counties involved” was multilateral rather than 
unilateral action of the superintendents in determining the suffi- 
ciency of the petitions. 


The language “The county superintendent shall create a new 
district from other districts, or change the boundaries of any dis- 
trict upon petitions signed by fifty-five per cent of the legal voters 
of each district affected. * * * Provided, changes affecting cities or 
villages shall be made upon the petition of the board of education 
of the district or districts affected.” is mandatory, the word “shall” 
being a command when it is addressed to public officers. Trobough 
v. State, 120 Neb. 453, 233 N. W. 452. In accord with the rule stated 
in Sec. 49-802 (6), R. S. Supp 1951, that singular words may extend 
and be applied to several persons or things as well as to one person 
or thing, the words “the county superintendent shall” may properly, 
in the light of the legislative policy, long history and application 
of the statute under consideration, be read “the county superin- 
tendents shall”. 


July 21, 1952 
INTEREST 
Taxation; Tender of Correct Amount of Taxes Owing 


REQUESTED BY: A. F. Alder, County Attorney, Loup County, 
Taylor, Nebraska 


OPINION BY: Clarence S. Beck, Attorney General; Clarence 
A. H. Meyer, Assistant Attorney General. 
QUESTION: Where a taxpayer has made a bona fide tender 


to a County Treasurer of the amount of tax 
owing, less the amount of a levy which the 
taxpayer claims is illegal, and such levy is sub- 
sequently found to be illegal and uncollectible, 
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may the County Treasurer now accept payment 
of the amount originally tendered without de- 
manding interest from the date of such tender? 


CONCLUSION: Yes, if the tender has been kept good. 


The situation outlined by your letter is that a taxpayer tend- 
ered payment of all of his taxes, save the amount of the Blanket 
Mill Tax Levy. A short time later the Blanket Mill Tax Levy was 
held unconstitutional by the Nebraska Supreme Court in Peterson 
v. Hancock, 155 Neb. 801. The taxpayer has at all times been 
willing to pay his tax, less the illegal levy, and the County Treas- 
urer needs to know whether the amount of the original tender 
of the correct tax can now be accepted without charging interest 
from the date of the tender. 


The case of Clark v. Colfax County, 2 Neb. (Unof.) 133, 96 N. W. 
607, involved a school district which had fixed a levy in excess 
of the legal limit. The taxpayer tendered all the taxes due, except 
so much of the school levy as was in excess of the legal limit, 
and the tender was refused by the County Treasurer. The Court 
held the excess levy to be illegal, and then said “That being true, 
the defendants (taxpayers) occupy precisely the same position so 
far as their rights in this case are concerned, that they would have 
occupied had there been no excessive levy and they had tenderd 
the full amount of the tax levied against them, and the treasurer 
had arbitrarily demanded a larger amount.” In the syllabus, the 
Court said: 


“If such tender is rejected, and is kept good by the party 
making it, in an action for the recovery of such taxes, no 
recovery can be had for interest accruing after such tender.” 


To the same effect are State v. Several Parcels of Land, 80 
Neb. 424, 114 N. W. 283; Wyman v. Searle, 88 Neb. 26, 128 N. W. 800; 
and, see 89 A. L. R. 719. 


Thus, if there has been a bona fide tender, and the taxpayer has 
stood ready and willing to pay the correct amount due at any time 
since such tender, the County Treasurer may now accept the correct 
amount owing, without requiring interest since the date of the 
tender. For audit purposes, the County Treasurer should of course 
include a notation of the facts on the tax receipt. In most of these 
situations involving the Blanket Mill Levy, the taxpayer will have 
given his draft or check to the Treasurer at the time of the tender, 
with a request that the Treasurer hold the instrument in his or her 
office until such time as the Court determined constitutionality of 
the levy, and. in such cases there would appear to be no question 
but that the tender was sufficient to stop the running of interest. 


The important question to be determined in each of these 
situations is whether a bona fide tender has been made, and whether 
that tender has been kept good. If an individual simply made the 
tender, and gave no indication that he would be ready, willing and 
able to pay the correct amount at any time the Treasurer was will- 
ing to accept it, interest should be collected. As a practical matter, 
and in the interest of caution, there would appear to be no reason 
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why a County Treasurer could not submit the facts on each one of 
these tenders to the County Board and ask them to pass on the 
question of whether or not a bona fide tender had been made and 
kept good; this for the reason that the Treasurer must eventually 
make a settlement with the County Board. If the Board determined 
that the tender was sufficient, the tax receipt could then make 
reference to the minutes of the Board. 


July 22, 1952 
MOTOR VEHICLES 
Operators’ Permits, Authority of Director to Revoke or Suspend 


REQUESTED BY: Owen J. Boyles, Assistant Director, Motor Ve- 
hicle Division, Department of Roads and Irri- 
gation. 


OPINION BY: Clarence S. Beck, Attorney General; Clarence 
A. H. Meyer, Assistant Attorney General. 


QUESTION: Does the Motor Vehicle Division have authority 
to suspend or revoke motor vehicle operators’ 
permits upon receipt of a record of a judgment 
of conviction, if the order contained in such 
record fails to provide for revocation or sus- 
pension? 

het 


CONCLUSION: No. The only exception being in the case of 
fraud in connection with obtaining a permit, 
and in cases where the individual is committed 
to a state institution. 


It is established in this state beyond necessity for citation of 
authority that in construing statutes the intention of the legislature 
is controlling. For the purpose of arriving at a determination of that 
intention, our Court has laid down certain principles which are to be 
used as a guide. For example, in State v. Union Paific R. R., 152 
Neb. 772, 42 N. W. 2nd 867, and in a number of other cases, it has 
been laid down that, “In construing a statute, the legislative inten- 
tion is to be determined from a general consideration of the whole 
act with reference to the subject matter to which it applies and the 
particular topic under which the language in question is found, 
and the intent so deduced from the whole will prevail over that 
of the particular part considered separately.” Along the same line, 
the Court has also said that, “All parts of an act relating to the 
same subject should be considered together and not each by itself,” 
(Behrens v. State, 140 Neb. 671, 1 N. W. 2nd 289), and that, “A 
clause, paragraph, or provision in a section of an act should be 
construed in connection with all other clauses, paragraphs, and 
provisions in the same and other sections connected therewith or 
relating thereto,” (Enyeart v. City of Lincoln, 136 Neb. 146, 285 
N. W. 314). Finally, it has been said that, “The court should, if 
possible, discover from language of statute the legislative intent 
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and give effect thereto, and statute providing a penalty for viola- 
tion must be strictly construed and not be extended by implication.” 
(Anderson v. Robbins Co., 143 Neb. 40, 8 N. W. 2nd 446) 


In considering the right of the Director of the Motor Vehicle 
Division to revoke or suspend operators’ licenses, we next turn to 
an examination of the applicable statutes, considering them in the 
light of the principles set forth above. First of all, Section 60-424, 
R. S., 1948, provides: 


“The director shall forthwith revoke the license of any 
operator upon receiving a certified copy of the judgment of 
such operator’s conviction of any of the following offenses, 
when such conviction becomes final: (1) Manslaughter resulting 
from the operation of a motor vehicle; (2) driving a motor 
vehicle while under the influence of alcoholic liquor or any 
drug, * * *; Provided, the period of revocation shall, in each 
case, correspond with the period that is determined by the 
court; (3) any felony in the commission of which a motor 
vehicle is used; (4) failure to stop and render aid * * *; 
(5) perjury * * * under any law relating to the ownership or 
operation of motor vehicles; or (6) conviction, or forfeiture of 
bail, not vacated, upon three charges of reckless driving com- 
mitted within a period of twelve months.” 


Reading the above section alone, it appears that the director has 
authority to revoke, even if the judgment of the court does not so 
provide. And Section 60-425 is of similar import: 


“The director is hereby authorized to revoke the license 
of an operator upon receipt of a certified copy of a judgment 
of conviction from the trial magistrate or judge, which states 
that the licensee (1) has committed an offense for which man- 
datory revocation is required upon conviction, as set forth in 
Section 60-424; (2) (has been involved in personal injury or 
serious property damage accident); (3) is an habitually reckless 
or negligent driver of a motor vehicle; (4) is an habitual vio- 
lator of the traffic laws; (5) is incompetent to drive a motor 
vehicle; ((6), (7), (8), (9), and (10) deal with fraud, and with 
non-residents).” 


In spite of the seemingly clear command of the two sections 
just quoted, we are of the opinion that the director may not revoke 
licenses under the terms of those sections, unless the court has 
specified revocation or suspension in the certificate forwarded: to the 
director. Our reasons follow: 


As a part of the same act which contains the two sections above 
quoted, the Nebraska Legislature had this to say (Laws, 1941, 


p. 469) 


60-421. “* * * Every court * * * shall forward * * * to the 
director a certified copy of the judgment of the conviction of 
any person in such court for a violation of any such laws, 
and the director shall, upon receipt of such certified copy of the 
judgment of conviction, forthwith revoke or suspend, as the 
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case is, the operator’s license of the person so convicted, if di- 
rected by the judgment of conviction to do so. * * *,” 


39-796. ‘“* * * In the administration of sections 39-794 to 
39-796 or of any section of the ‘Motor Vehicle Operators’ 
License Act,’ (which includes Sections 60-424 and 60-425) the 
powers and duties conferred upon the director of motor ve- 
hicles, his subordinates or successors, with respect to the revo- 
cation or suspension of any operator’s license or driving privi- 
leges, are ministerial in character. The director of motor vehicles 
has no authority to revoke or suspend operators’ licenses; Pro- 
vided, he may revoke or suspend such licenses only when posi- 
tively directed to do so by the terms of the certified copy 
of the judgment of conviction forwarded to him by the trial 
court, except as otherwise provided in Sections 60-416 and 
60-419.” (60-416 relates to fraud in obtaining licenses, and 
60-419 deals with revocations in cases of persons committed to 
or incarcerated in any state institution). 


Also a part of that same 1941 Act is what is now appears as 
Section 60-427, R. S. Supp., 1951: 


“Upon conviction * * * of any violation of any law of this 
state * * * or of any city or village ordinance pertaining to the 
operation of a motor vehicle in such manner as to endanger 
life, limb or property, or while under the influence of alcoholic 
liquor * * * the magistrate or judge of such court may, in his 
discretion, suspend the license of such convicted person to op- 
erate a motor vehicle for any purpose for * * * not less than 
ten days nor more than one year, unless a greater period of 
suspension or revocation be made mandatory by sections 39-727 
or 39-7,107, * * *. The magistrate or judge * * * shall forthwith 
notify in detail the State Engineer * * * of the action and find- 
ings of the court * * *, If the judgment of conviction contains an 
order that the defendant shall not drive a motor vehicle for any 
period of time, which order suspends or revokes defendant's 
license, then the director shall forthwith revoke or suspend the 
same and notify the superintendent of law enforcement and 
public safety of such revocation or suspension. * * *.” 


Construing all of the above sections together, as we must do, 
the conclusion is inescapable that the record of conviction received 
by the director must contain an order of revocation or suspension 
before the director is authorized to take such action, unless Sections 
60-416 or 60-419 are involved. Of course, this opinion does not 
extend to suspensions authorized under the Motor Vehicle Safety 
Responsibility Act, since that Act involves entirely different con- 
siderations. (See Article 5, Chapter 60, R. S. Supp., 1951). 


Our conclusion in this matter receives added weight by reason 
of the definition of a ministerial act by the Nebraska Court, that 
term having been used in the above quotations to define the au- 
thority of the director with reference to revocations: 


“A ‘ministerial act’ is one which a person performs in a 


given state of facts, in a prescribed manner, in obedience to 
the mandate of legal authority, without regard to, or the exer- 
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cise of, his own judgment upon the propriety of the act being 
done.” (Mekota v. State Board of Equalization, 146 Neb. 370, 
19 N. W. 2nd 633; Larson v. Marsh, 144 Neb. 644, 14 N. W. 
2nd 189, 153 A. L. R. 101). 


Furthermore, it is generally recognized that administrative 
officers have only such powers as they are specifically given by 
statute, and, that “in performing ministerial duties, the acts of a 
public officer which are beyond powers authorized by law are 
void.” (Witzenburg v. State, 140 Neb. 171, 299 N. W. 533; Sham- 
baugh v. Bank of Elm Creek, 118 Neb. 817, 226 N. W. 460, 65 
A. L. R. 804) We think that an administrative officer should exercise 
only those powers which are clearly given to him by statute, or 
which are his by clear implication, especially where the exercise 
of such powers may operate to impose penalties upon individual 
members of the public, and that in those situations where there is 
reason to doubt the existence of the power, the officer should with- 
hold action until the people have clarified the matter through 
action by their Legislature. 


Insofar as the opinions of this office dated June 13, 1951, and 
June 30, 1947, are in conflict, they are superseded by the present 
opinion. (Opinions, 1951, p. 144; 1947-48, p. 176). 


July 23, 1952 
COUNTY SUPERINTENDENT 
Vacancy 


REQUESTED BY: F. B. Decker, State Superintendent of Public 
instruction, State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Charles Thone, Assistant Attorney General. 


QUESTION: Whether a vacancy exists upon the non-political 
ballot for the office of county superintendent so 
as to permit a candidate to file by petition in a 
case where the county superintendent passed 
away on the eve of the off-year primary elec- 
tion. 


CONCLUSION: Yes. 


You state that a county superintendent died on the eve of this 
year’s primary election, and you then inquire as to the mechanics 
of nominating a successor therefor. 


Section 1037, Chapter 32, R. S. Supp. 1951, states that the 
death of an incumbent creates a vacancy. A special school law 
statute, Section 317, Chapter 79, R. R. S. 1943, empowers the county 
board to fill such vacancy, but does not declare that the appointee 
shall hold office for the unexpired term. Section 1041. Chapter 32, 
of the election law, so much as is pertinent, reads as follows: 
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“Vacancies occurring in any state, judicial district, county, 
precinct, township, or any public elective office, thirty days 
prior to any general election, shall be filled thereat.” 


It is clearly apparent that this death created a vacancy that 
must be filled at the November 4 general election. 


_ As to the nominating mechanics, the applicable portion of Sec- 
tion 537, Chapter 32, provides as follows: 


“Tf, after a primary election, there shall, through any cause 
whatsoever, be a vacancy upon a nonpolitical ballot for the 
office of * * * county superintendent * * * such vacancy may be 
filled by filing petitions with the * * * county clerk * * * forty 
days prior to the general election. The petitions must show the 
name and address of the candidate, the office to be filled, and 
the names and addresses of the signers, the truth of which 
must be sworn to by the circulator thereof. The petitions must 
bear the signatures of at least two hundred and fifty electors. 
* * * Accompanying such petition shall be a receipt from the 
county treasurer of the county in which the candidate holds 
legal residence, for the sum which would have been required 
had the candidate filed before the primary election. * * *” 


Further comment is unnecessary in that the foregoing statute 
explicitly outlines the procedure to be followed relative to the 
nominating of a general election candidate to fill this vacancy. 


July 25, 1952 
BANKS AND BANKING 
Loans io Officers or Directors 


REQUESTED BY: Mr. J. F. McLain, Director of Banking, State 
House, Lincoln Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Clarence 
A. H. Meyer, Assistant Attorney General. 


QUESTION: Where an individual is a director and inactive 
vice-president of a bank, and also operates a 
garage business in the course of which he 
receives notes from various individuals, and 
who then sells such notes to the bank, with 
recourse, the purchase of such notes being ap- 
by the bank directors at regular meetings sub- 
sequent to their individual purchase, is the action 
of such director and officer in violation of the 
terms of Section 8-149, R. S., 1943, which pro- 
hibits officers borrowing any of the funds of the 
bank, either directly or indirectly? 


CONCLUSION: No. 
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Section 8-149, R. S., 1943, provides in part: 


“No officer other than a director who is not an officer, 
* * * shall be permitted to borrow any of the funds of the 
bank, directly or indirectly; and no director of a bank * * * 
shall be permitted to borrow any of the funds of the bank 
without first having secured the approval of the board of 
directors at a meeting thereof, * * *. Any officer, director 
or employee * * * who shall violate the provisions of this sec- 
tion, * * * shall be deemed guilty of a felony * * *. 


The facts are that a director of a bank who is also inactive 
vice-president of the institution, operates a garage business in the 
course of which he receives notes from various customers of the 
garage. These he sells to the bank with which he is connected. 
The question is whether this constitutes a violation of the section 
above quoted. Incidentally, the fact that the directors pass on the 
notes at a meeting subsequent to their purchase could not operate 
to absolve those involved if the transaction is otherwise illegal, 
— the statute clearly requires approval of the directors in 
advance. 


The legal question involved in the present situation is whether 
or not the transaction actually constitutes a borrowing of bank 
funds, either directly or indirectly, for “a director or officer may 
engage in business transactions with or through his bank if such 
transactions are entirely free of fraud, bad faith, or undue advan- 
tage and are not forbidden by by-law or statute.” (Blum v. Truel- 
son, 136 Neb. 896, 287 N. W. 782). 


In determining whether there has been a borrowing within the 
meaning of the statute, the Nebraska Court has provided the fol- 
lowing guide in the case of Hinds v. State, 121 Neb. 508, 237 N. W. 
617: 


“Tt must, in other words, amount to a debtor and creditor 
transaction in which the delinquent officer is the utimate debtor, 
and the bank involved the ultimate and real creditor.” 


In the situation presented here, the director and vice-president 
is not the ultimate debtor. The garage customer who gave the note 
is ultimately liable. Assuming, as we must, that the transaction 
with the garage customer is a legitimate business transaction, our 
conclusion that this is not a prohibited borrowing transaction is 
supported by the definition of indirect borrowing supplied by the 
Court in State v. Pielsticker, 118 Neb. 419, 225 N. W. 51: 


“Tf the word ‘indirectly’ as used in the statute under con- 
sideration is confined to include only those acts by which the 
officer of the bank uses some other person, firm or corporation 
as a subterfuge or a blind to make a loan in reality to himself, 
then it is given not only its ordinary and plain meaning, but 
also a definite and certain meaning which would be readily 
understand by any layman reading the statute.” 


The well established rule is that, “Statutes prohibiting or reg- 
ulating loans to officers, directors, and others connected with a bank 
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must, like all criminal statutes, be strictly construed; such a statute 

should not, through judicial interpretation, be extended or enlarged 

to embrace persons or offenses not specifically brought within its 

terms.” (7 Am. Jur., Banks, Sec. 367, p. 263; State v. Pielsticker, 

supra). Under the circumstances we conclude that the transaction 

Seg herein does not constitute a violation of Section 8-149, 
ee 3. 


July 25, 1952 
SCHOOLS 


Class I Districts: Use of Bus for Transportation 
of High School Students 


REQUESTED BY: F. B. Decker, Superintendent of Public Instruc- 
tion, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Deputy Attorney General. 
QUESTION: Whether a bus purchased by a Class I district 


may, as an incident to its use for transportation 
of children attending school in the district, be 
used to transport for a fee pupils of high school 
grades attending a school maintained by a 
neighboring district? 


CONCLUSION: No. 


It is settled in respect of a school board or board of education, 
as it is of a school district of any class, that there cannot be an 
exercise of power which the legislature has not granted. School 
District of Omaha v. Adams, 151 Neb. 741, 39 N. W. 2d 550; Schulz 
v. Dixon County, 134 Neb. 549, 279 N. W. 179; American Surety 
Co. v. School District, 117 Neb. 6, 219 N. W. 583. 


Section 79-487, R. R. S. 1943, which derives from Session Laws 
1947, c. 301, p. 918, reads as follows: 


“The school board or board of education of any public 
school district may purchase out of the general fund of the 
district, a school bus or buses for the purpose of providing 
transportation facilities when authorized by a majority vote 
of the members of the school board or board of education of 
any such district.” 


It is clear from examination of the original act that the grant 
to a school board or board of education of the power to purchase 
a bus or buses did not necessarily follow as a natural consequence 
of the duty imposed by Section 79-490 to provide transportation for 
grade school pupils. Rather, the grant of power was to all classes 
of districts and, in the case of an article 3 (now Class I) district 
when the exercise of this power was authorized by the voters of the 
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district, it followed that transportation at public expense could be 
furnished to all children residing in the district for whose instruc- 
tion the district was bound either to conduct a school in the district 
or to contract with a neighboring district or districts. 


There was no power granted or implied by Section 79-487 that 
transportation could be furnished for high school grade pupils for 
whose instruction an article 3 (now Class I) district had no statu- 
tory responsibility. The power to furnish transportation was neces- 
sarily limited to the case of those pupils to whom the transporting 
district owed a duty to provide instruction. There was not then nor 
is there now a grant of power to any district or its board to charge 
a fee for transportation which a district is authorized to provide. 


Section 79-493, R. R. S. 1943 forbids the transportation at public 
expense by any district providing courses of study in the high school 
grades of any nonresident high school pupil or pupils from any 
point nearer another school offering high school courses, and 
declares it to be a misdemeanor for any member of a school board 
or board of education to violate the statute which likewise pro- 
hibits the giving of gratuities to nonresident pupils residing nearer 
another school offering high school courses. 


It is plain, not only in view of the mischief which the legis- 
lature sought to suppress but also because Section 79-493 contains 
a penal sanction, that the statute was originally addressed only 
to the members of a board of education of a district which furnished 
instruction in the high school grades. The title of the act confirms 
this strict construction. Wayne County v. Steele, 121 Neb. 438, 
237 N. W. 288. The statute was obviously intended to put a stop 
to the practice theretofore adopted by boards of education of dis- 
tricts offering high school courses of proselytizing and by means 
of gratuities inducing pupils eligible for high school instruction and 
residing in other districts to attend a high school more remote from 
their homes than another high school. 


The 1949 act recodifying the school laws extended the reach 
of Section 79-493 to members of school boards, as distinguished 
from members of boards of education. It will be observed to be 
the case, which is quite general throughout the school code, that 
the governing body of a Class I and II and of Class VI rural high 
school district (as was the case in respect of article 3, 6 and 8 
districts) is identified by the term “school board” and that the 
governing body of a district of the other classes (as was the case 
prior to the recodification act) is identified by the term “board 
of education”. This change in the range of application of the statute 
was obviously intended, in view of the rule of strict construction 
applied in the case of a statute containing a penal sanction, to 
gather in the members of a school board of Class II and Class VI 
rural high school districts. 


The language of the last sentence of Section 79-493, to-wit: 
“Nothing in this section shall prevent any school board or board 
of education from furnishing transportation to students within a 
district in which a high school has been discontinued” is plainly 
exculpatory, and is intended to permit members of school board 
of Class II and Class VI rural high school district and members of 
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board of education of districts of other classes offering high school 
courses of study to furnish transportation to high school students 
residing in a district in which a high school has been discontinued, 
that is to say, a district which either by the impact of the re- 
codification act had been, or by action of the voters of the district 
has been, reduced to Class I status. In short, the transportation 
so permitted is transportation to and from, and by, a district which 
offers instruction in the high school grades. 


That Section 79-493, in view of its penal sanction, is a limitation 
upon the exercise of power to provide transportation by members 
of a school board of a Class II and Class VI rural high school 
district and by members of a board of education of districts of 
Classes III to VI inclusive, does not support any assumption of 
power either by a Class I district or by its board to furnish trans- 
portation to high school pupils attending a high school in a neigh- 
boring district. 


The prohibition of transportation at public expense in the cir- 
cumstances states in Section 79-493 cannot be converted into 
a grant of power to charge a fee for transportation in circumstances 
other than those set forth in the statute. The statute declares what 
conduct by members of a school board or a board of education, 
its agents, employees or servants, is prohibited. The statute does 
not, nor does any other section of the school code, expressly grant 
to any class of district or any school board or board of education 
a power to charge a fee for transportation when the furnishing 
of transportation is authorized. Nor does Section 79-493 or any 
other section of the school code authorize the charging of a trans- 
portation fee in the case of high school pupils for the furnishing 
of whose transportation no power has been granted to a Class I 
district or its board. 


July 29, 1952 
AGRICULTURE 


County Agricultural Societies; Permanent Improvements 


REQUESTED BY: Mr. Raymond B. Morrissey, County Attorney, 
Tecumseh, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Deputy Attorney General. 


QUESTION: Whether money derived from taxes levied to 
support a county agricultural society organized 
under the provisions of Section 2-201, R. S. 1943 
may be used for the construction of a commer- 
cial exhibit building? 


CONCLUSION: Yes. 
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Section 2-202, R. S. 1943 provides, so much of it as is pertinent, 
as follows: 


___ “The money so raised shall be used for the purpose of pay- 
ing premiums and for permanent improvements for such fair 
and for no other purpose whatsoever; * * *,” 


In Watson Bros. Realty Co. v. Douglas County, 149 Neb. 799, 
32 N. W. 2d 763 the court declared: 


_. “Generally speaking, the word ‘improvement’ may be 
said to include everything that enhances the value of premises 
permanently for general uses. It includes not only buildings and 
fixtures, but also many other things which are not buildings or 
fixtures. Among the most common illustrations of improvements 
may be enumerated the erection of a building, the replacing 
of old buildings with new ones, the making of substantial 
additions or changes in existing buildings, the erection of fences 
or of a necessary sidewalk alongside property, the digging of 
welis thereon, or the planting of a fruit orchard. 27 Am Jur., 
Improvements, Sec. 2, p. 260. It may be an independent struc- 
ture or an addition to or betterment of a building already in 
existence. Wimberly v. Mayberry & Co., 94 Ala. 240, 10 So. 157, 
14 L. R. A. 305. It consists in the betterment of the premises. 
Ames v. Trenton Brewing Co., 56 N. J. Eq. 309, 38 A. 858; 
Provident Mutual Life Ins. Co. v. Doughty, 125 N. J. Eq. 442, 
6 A. 2d 184; Harris v. Kelley, 10 Sad., Pa., 185, 13 A. 523.” 


That an improvement, a building erected by a county agri- 
cultural society, may be designed for exhibiting articles of manu- 
facture and commerce and will be so used by the society is not 
a departure from the purposes for which taxes may be levied to 
support a county agricultural society, is manifest in part from the 
express provision of Section 2-205, R. S. 1943 which, so much of it 
as is pertinent, reads, as follows: 


“All county agricultural societies organized pursuant to 
law shall annually offer and award premiums for the improve- 
ment of soil, crops, tillage, manures, implements, stock, articles 
of domestic industry, and such other articles, productions, and 
improvements as they may deem proper, and perform all such 
acts as they may deem best calculated to promote the agri- 
cultural and manufacturing interests of the county and state. 

* 


and in part from the syllabus of the opinion of the court in State 
v. Robinson, 35 Neb. 401, 53 N. W. 213 which reads as follows: 


“Agricultural societies are not corporations within the ordi- 
nary meaning of the term, but rather agencies adopted by the 
state for the purpose of promoting the interests of agriculture 
and manufacturing.” 


No doubt the syllabus is broader than the statement of the 
court in the course of its opinion but obviously the syllabus com- 
ports with Section 2-205. 
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As an ancillary matter it may be noted that upon dissolution 
of a county agricultural society the title to so much of its real 
estate and the improvements thereon as represent the investment 
of county funds will vest in the county. Section 2-209, R. S. 1943 
et seq.; Owen v. Main, 92 Neb. 258, 138 N. W. 154. 


July 30, 1952 
SALARIES 
Class 1 and Class 2 County Sheriffs 


REQUESTED BY: eb Mody Clinch, County Attorney, Burwell, Ne- 
raska. 
A. F. Alder, County Attorney, Taylor, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Charles Thone, Assistant Attorney General. 


QUESTION: Whether a County Board, under the provisions 
of Section 1108.02, Chapter 23, R. S. Supp., 1951, 
may fix a higher salary for a sheriff appointed 
to fill an unexpired term than that allowed his 
predecessor. 


CONCLUSION: No. 


Chapter 23, Section 1108.02, R. S. Supp., 1951, so much as is 
pertinent, provides: 


“The county board shall fix * * * the salaries of the sheriffs 
mentioned in Sections 23-1102 and 23-1103; * * *” 


Article III, of the Constitution of Nebraska, relating to the 
limitation upon the power of the legislature, provides by Section 19 
thereof that: 


“The legislature shall never grant any extra compensation 
to any public officer, agent or servant after the services have 
been rendered nor to any contractor after the contract has been 
entered into, nor shall the compensation of any public officer, 
including any officer whose compensation is fixed by the legis- 
lature subsequent to the adoption hereof be increased or dimin- 
ished during his term of office.” 


That this limitation upon the power of the legislature to provide 
for a “salary increase or decrease during term” extends to county 
officials is settled beyond dispute, the latest expression of our Court 
being in Ramsey v. Gage County, 153 Neb. 24, 43 N. W. 593. 


To determine whether or not any particular county office 
comes within the constitutional prohibition, it is necessary that the 
exact salary section applicable to that office be read to determine 
whether or not the salary has been “fixed” theretofor. (See Report 
of the Attorney July 24, 1951) 
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As to Class 1 and Class 2 County Sheriffs, the applicable provi- 
come rire the 1949 statutes, Chapter 32, Sections 1102 and 1103, read 
as follows: 


Class (1)—‘Sheriff, to be fixed in the discretion of the 
County Board in the sum of not over fourteen hundred dollars.” 


Class (2)—“Sheriff, to be fixed in the discretion of the 
County Board in the sum of not over sixteen hundred dlolars.” 


L. B. 263 of the 62nd Session revised these county officials salaries, 
and the applicable sections, Chapter 23, Sections 1102 and 1103, 
R. S. Supp., 1951, now provide as follows: 


Class (1)—‘“Sheriff, the sum of not less than fourteen hun- 
dred dollars.” 


Class (2)—‘Sheriff, the sum of not less than sixteen hun- 
dred dollars.” 


Briefly, the old salary law set a statutory maximum, while the new 
law prescribes a statutory minimum. 


Section 11 of L. B. 263, Chapter 23, Section 1108.03, R. S. Supp., 
1951 reads: 


“This act shall be so interpreted as to effectuate their 
general purpose, to provide, in the public interest, adequate 
compensation for the officers whose salaries are increased by 
this act, and to give effect to such increased salaries as soon as 
said increase may become operative under the Constitution of 
the State of Nebraska.” 


As far as Class 1 and Class 2 County Sheriffs are concerned, 
just when may the applicable provision of the 1951 salary law 
become operative? We conclude that the foregoing provisions of the 
Constitutional prohibiting an “increase during the term” render 
inoperative the aforelisted salary sections of L. B. 263 until the 
term commencing January 9, 1955. 


This conclusion follows in that when the 1949 Legislature set 
out a maximum salary for these officials, and the County Board 
acted thereon, the salary was fixed within the purview of Section 
19, Article III of the Nebraska Constitution which prohibits any 
change thereof during term. 


Although the Nebraska Supreme Court has held that the annual 
salary which a county official is entitled to receive can vary 
because of factual changes, Hamilton v. Foster, 155 Neb. 89, 50 N. W. 
2d 542, the exact point in issue here has never come before the 
Court. Courts in other states have universally held in line with the 
conclusion herein reached. Under an Alabama statute providing 
that the County Treasurer shall receive “such compensation as may 
be allowed by the court of County Commissioners” not exceeding 
a certain rate or amount, The Commissioners’ Court made an order 
prescribing for the compensation of the treasurer an annual salary 
of $800.00. It was held by the Alabama Supreme Court that this 
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order was such a fixing of the treasurer’s compensation as to bring 
it within the constitution provision that the compensation of a 
public officer “shall not be increased or decreased during the term 
to which he shall have been elected or appointed.” Morgan County 
v. Fidelity & D. Co., 200 Ala. 690, 77 So. 233. See also: Purcell v. 
Parks 82 Iil. 346. Phillips v. Broach 186 Ky. 138, 216 S. W. 80. Haw- 
kins v. Watkins 34 Minn. 554, 27 N. W. 65. 


It is our opinion that the salary for the present term of Class 1 
and Class 2 County Sheriffs is governed by the statutory maximum 
set out in Sections 1102 and 1103, Chapter 23, R. S. Supp., 1949. 
Sections 1102 and 1103, Chapter 23, R. S. Supp. 1951 have no imme- 
diate effect thereon, but will apply to the salary of these officials 


. beginning in January 1955. In fixing that salary the county board 


will have to comply with Sections 1108.02, Chapter 32, E. S. Supp., 
1951, which requires that the board fix and publicly announce the 
salary at least sixty days prior to the closing of filing of certifi- 
eates of election to place the names upon the 1954 primary ballot. 
That salary must not be less than the minimum set forth therein 
and will be the salary for the entire term. 


August 5, 1952 
INTOXICATING LIQUORS 


REQUESTED BY: C. E. Linn, Chairman of the Nebraska Liquor 
Control Commission. 


OPINION BY: Clarence S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 


QUESTION: Is it legal for a beer wholesaler or distributor 
or a brewery to furnish to retailers bottle or can 
openers to be distributed by the retailers to 
consumers? 


CONCLUSION: No. 


The precise question involved is whether a brewery, manufac- 
turer or distributor can furnish to a retailer bottle openers or can 
openers to be distributed by the retailer to consumers for the pur- 
pose of opening bottled beer and canned beer. The suggestion has 
been made that this does not violate the provisions of Section 
53-168, Revised Statutes of Nebraska for 19438, for the reason that 
the retailer is only the distributing agent for the manufacturer and 
that the retailer does not therefore receive anything of value from 
the brewery, distributor or wholesaler. 


Section 53-168, Revised Statutes of Nebraska for 1943, err 
in part as follows: 


“(1) It shall be unlawful for any person having a retailer’s 
license to sell intoxicating liquor, or any officer, associate, 
member, representative or agent of such licensee to accept, re- 
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ceive, or borrow money, or anything else of value, or to accept 
or to receive credit, other than merchandising credit in the 
ordinary course of business for a period not to exceed thirty 
days, directly or indirectly, from any person, partnership or 
corporation engaged in the manufacturing, distributing or whole- 
saling of such liquor, or from any person connected with or in 
any way representing, or from any member of the family of 
such manufacturer, distributor or wholesaler, or from any 
stockholders in any corporation engaged in manufacturing, 
distributing or wholesaling of such liquor, or from any officer, 
manager, agent or repesentative of such manufacturer, dis- 
tributor or wholesaler. It shall be unlawful for any manufactur- 
er, distributor or wholesaler to give or lend money or anything 
of value or otherwise loan or extend credit, except such merchan- 
dising credit, directly or indirectly to any such licensee or to 
oa manager, representative, agent, officer or director of such 
icensee. 


In the case of State ex rel Nebraska Beer Wholesalers Associa- 
tion v. Young, et al, 153 Neb. 395, 44 N. W. 2806, this precise ques- 
tion was before the Supreme Court. At Page 400 the Court made 
the following statement: 


“In this respect we have read with interest the discussion 
in the brief of amici curiae that paragraph 3 of Rele No. 44 
does not violate the foregoing because it merely provides for 
using the retail licensee as a distributing agent for the manu- 
facturer, distributor, or wholesaler in distributing advertising 
media. Not only do we think the furnishing of these items by 
the manufacturer, distributor, or wholesaler to the retail licensee 
for distribution by him to the general public and the acceptance 
thereof by him for that purpose is directly in conflict with the 
language thereof but also that it violates the very purpose for 
which the statute was enacted.” 


It is readily apparent from even a casual reading of this part of the 
opinion that the practice of furnishing openers to retailers is clearly 
illegal. It should also be remembered that in this case the Court 
was discussing the legality of Paragraph 3 of Rule 44 which has 
since been rescinded. Paragraph 3 specifically mentioned bottle or 
can openers and further provided that they could be furnished to a 
retailer for unconditional distribution by the retailer to the general 
public. The Court then found that Paragraph 3 of Rule 44 was in 
direct violation of the provisions of the Nebraska Liquor Control 
Act and “violated the very purpose for which the statute was 
enacted.” 


It has been contended by both the wholesaler and retailer that 
openers are an integral part of the merchandise sold, but under the 
law as it now exists a retailer who desires to furnish openers to 
the general public must purchase them for at least the actual cost. 


It has been called to our attention that some retailers are being 
furnished bottle and can openers free of charge by distributors 
located outside the State of Nebraska and not licensed in this state. 
It is my opinion that under Section 53-168, Revised Statutes of 
Nebraska for 1943, any retailer indulging in such a practice is in 
violation of this section of the law. The controlling words of this 
section are as follows: 
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“Tt shall be unlawful for any person having a retailer’s 
license * * * to accept * * * anything else of value * * * directly 
or indirectly, from any person, partnership or corporation en- 
gaged in the manufacturing, distributing or wholesaling of such 
liquor, * * *” 


The wording of the statute itself leads to the conclusion that a 
retailer should not accept these items from any brewery, whole- 


saler or distributor, regardless of the location of such brewery, 
wholesaler or distributor. 


August 9, 1952 
CITIES OF THE SECOND CLASS AND VILLAGES 
Volunteer Firemen, Non-residents, Workmen’s Compensation 


REQUESTED BY: Eugene F. Fitzgerald, County Attorney, Douglas 
County, Omaha, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Charles Thone, Assistant Attorney General. 
QUESTION: Whether cities of the second class have the 


authority to take into the membership of their 
local volunteer fire department persons who 
reside outside of the corporate limits of the 
town; and, if so, may these cities assume liability 
pa under the Workmen’s Compensation 
aw? 


CONCLUSION: Yes. 


It is fundamental that “A municipal corporation is a creature 
of the law established for special purposes, its corporate acts must 
be authorized by its charter and other acts applicable thereto and 
it possesses only such powers as are conferred upon it, either ex- 
pressly or by fair implication, by the laws which created it or by 
other laws, constitutional or statutory, applicable to it.” Reid v. 
City of Omaha, 150 Neb. 286, 34 N. W. 2d 375, Section 17-147, R. S. 
1943, confers on cities of the second class power to procure fire 
fighting equipment; and to organize companies, prescribe their 
operation rules, and make all necessary appropriations therefore. 
Section 17-718, R. S. 1943, further provides that the city council in 
cities having only voluntary fire departments may levy a tax within 
said cities for the maintenance and benefit of such fire departments. 


The applicable provision of the Workmen’s Compensation Law, 
Section 48-115, R. S. 1948, provides in part: 


“* * * For the purposes of this act, volunteer firemen of any 
fire department of any city or village, which fire department 
is regularly organized under the laws of the State of Nebraska, 
shall be deemed employees of such city or village while in the 


performance of their duties as members of such department; 
* * #9 
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This section also requires that the members of such a volunteer 
fire department shall be recommended by the chief of the fire 
department for membership therein to the mayor and city com- 
mission and be confirmed thereby before they are eligible for work- 
men’s compensation benefits. Section 48-126, R. S. 1943, defines 
“wages” in determining compensation payable to any member of a 
volunteer fire department eligible for payments under the Work- 
men’s Compensation Law. 


Relative to such compensation eligibility, the Supreme Court 
held in Clark v. Village of Hemingford, 147 Neb. 1045, 26 N. W. 
2d 15, that the recommendation of a volunteer fireman required by 
Section 48-115, R. S. 1943, is in effect a nomination, and the con- 
firmation required is the act of ratifying or sanctioning the nomi- 
nation; that the two acts together create the contract of hire for 
the purpose of the Workmen’s Compensation Act by which firemen 
who are members of a regularly organized department shall be 
deemed and become employees of the municipality and entitled 
to the benefits of the legislative act. The court further ruled, “the 
act is a remedial one and is to be liberally construed and its benefi- 
cent purposes not to be thwarted by technical refinement of inter- 
pretation.” 


As set forth above, these cities have the authority to set up a 
volunteer fire department, and qualified members thereof are defi- 
nitely within the purview of the Workmen’s Compensation Law. 
To hold that non-resident volunteers of a city department are 
ineligible, would be to read _a restriction into the Compensation Act 
that is clearly not contained therein. Therefore, it is our conclusion 
that cities of the second class have the authority to take into the 
membership of their local volunteer fire department persons who 
reside outside of the corporate limits of the town, and assume 
liability thereon under the Workmen’s Compensation Law. 


August 8, 1952 
TOWNSHIPS 
Right to Contract with County to Haul Gravel 


REQUESTED BY: Ray E. Sabata, County Attorney, David City, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: May a township enter into a contract with the 
county for the use of a township truck to haul 


gravel to be used in the repair of rural mail 
route roads? 


CONCLUSION: No. 
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Since your several inquiries become unnecessary if the above 
question is answered negatively, we will confine our opinion to that 
question. 


The employment contemplated in your request has as its prin- 
cipal participants the county and the township. Since the employ- 
ment is connected with rural mail route improvement, it must be by 
contract. Section 39-1005, R. S. Supp. 1951, says in part: 


“* * * Where work under this act is to be performed by 
other than county forces the same shall be done by contract 
after advertising in the same manner as provided by Section 
39-817, to permit competitive bidding. * * *” 


_ That a township gravel truck does not constitute “county forces” 
is evident from the scope attributed to these words by an opinion 
of this office. Opinions of the Attorney General, 1948-1949, page 649. 


We submit, then, that since this employment must necessarily 
be a contractual one, it is prohibited. In an opinion of March 20, 
1952, this office determined that a township does not have the legal 
right to enter into a contract with another township to construct 
or maintain their roads. This opinion was bottomed on the legal 
principle that townships can exercise only such powers as are 
expressly conferred upon them by statute. 63 C. J. 156. Section 
39-409, R. S. Supp. 1951, provides authorization for counties to 
contract for the repair of township roads. This statute does not, 
however, sanction a contract such as you contemplate, and our 
statutes do not otherwise confer on townships the power to enter 
into contracts with governmental subdivisions. See Tyrin v. Kear- 
ney County, 236 N. W. 192, 121 Neb. 122. 


August 9, 1952 
RURAL MAIL ROUTE ROADS 
Duty to Improve Road Which Follows the County Line 
REQUESTED BY: A. F. Alder, County Attorney, Taylor, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: Which county is responsible for improving that 
portion of a mail route road which follows the 


county line? 
CONCLUSION: Both counties are equally responsible. 
The situation you present is not provided for specifically in our 
statutes, nor has it ever been before our Supreme Court. In the 


absence of direct language or legal precedent we are controlled by 
some fundamental rules of statutory construction, which provide 
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as follows: When a statute is not explicit, the intention is to be 
collected from the objects and remedy contemplated (State v. 
Gregory, 232 N. W. 546, 202 Wis. 326); Statutes are to be interpreted 
so as to give effect to the purpose of the law making power (Kelley 
v. Gage County 93 N. W. 194, 67 Neb. 6); A statute should be given 
that construction which is best calculated to advance its object 
(State v. Polley, 139 N. W. 118, 30 S. D. 528). 


‘ The object of the Rural Mail Route Act was to ultimately 
improve all mail route roads within the State. A method of equal 
and progressive improvement within the counties was devised, and 
it was intended that each county pay only for that portion of the 
road within their county. 


Those legislative objectives, then, would require that Custer 
County improve the south half of this one mile county line road, 
and Loup County improve the north half. This would seem im- 
practical, and since the same result, at the same expense and same 
obligation, could be accomplished by having one county improve 
the west half mile of the road and the other county improve the 
east half mile, we are constrained to advise that you adopt that 
procedure. Such a procedure would effect the objects and remedy 
contemplated by the legislature (State v. Gregory, supra); It would 
constitute the construction of the act best calculated to advance its 
object (State v. Polley); And it would give effect to the purpose 
of the law making power (Kelley v. Gage County, supra). 


The Rural Mail Route Act makes clear that each county shall 
confine its mail route road improvement to its own county. Were 
Loup County to improve the entire mile of road here in question 
1t would be improving a portion of mail route road within another 
county. Such a procedure was not contemplated by the legislature 
and should not be practiced. 


August 11, 1952 
COUNTY ASSESSOR 
Salary—Increase, When Effective 


REQUESTED BY: Richard C. Peck, County Attorney, Plattsmouth, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: The county assessor elected in 1950 died in 1951, 
and a successor was appointed by the county 
board to serve until the next general election in 
November, 1952. At the beginning of the year 
1951, the county board determined that the pop- 
ulation of the county was in excess of 16,500 
thereby putting the county in class 4a respecting 
salaries, and fixing the assessor’s salary at $2700 
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per annum. The 1951 Legislature amended the 
law and increased the salary to $3100 per annum. 
Should the assessor to be elected in November, 
1952, receive a salary of $2,700.00 or $3,100.00 
per annum? 


CONCLUSION: The salary of the assessor elected in 1952 to fill 
out the unexpired term should be $2,700.00 per 
annum. The increase in salary to $3,100.00 cannot 
become effective until the beginning of the new 
term of office in January, 1954. 


Prior to 1951 Section 23-1101, R. S. 1943, as amended, provided 
that counties having a population of more than 16,500 and not more 
than 20,000 should be classified at class (4a) for the purpose of fixing 
the salaries of county officers. See Section 4, Chap. 62, Laws of 
1947, page 199. 


The Legislature of 1949 amended Section 23-1106, R. S. 1943 
and increased the salary of the county assessor in (4a) counties to 
$2,700.00 per annum. See Section 5, Chap. 40, Laws of 1949, page 137. 


The Legislature of 1951 amended Section 23-1101 by placing 
counties having a population of more than 16,000 and not more 
than 20,000 in class (5) (Sec. 1, Chap. 51, Laws of 1951, page 170), 
and amended Section 23-1106 by fixing the salary of the county 
assessor in class (5) counties at $3,100.00 per annum. (Sec. 6, Chap. 
51, Laws of 1951, page 173). This law became effective May 29, 1951. 


Section 11 of Chapter 51, Laws of Nebraska 1951, page 177, 
provides as follows: 


“That sections 2 to 9 of this act shall be so interpreted as 
to effectuate their general purpose, to provide, in the public 
interest, adequate compensation for the officers whose salaries 
are increased by this act, and to give effect to such increased 
salaries as soon as such increases may become operative under 
the Constitution of the State of Nebraska.” 


Section 19, Article III of the Constitution provides: 


“The Legislature shall never grant any extra compensation 
to any public officer, agent or servant after the services have 
been rendered nor to any contractor after the contract has been 
entered into, nor shall the compensation of any public officer, 
including any officer whose compensation is fixed by the Legis- 
lature subsequent to the adoption hereof be increased or dimin- 
ished during his term of office.” 


The term of office of the county assessor begins on the first 
Thursday after the first Tuesday in January every fourth year. 
The present term began January 5, 1950 and will expire on Janu- 
ary 7, 1954. Section 32-310, R. S. Supp. 1951; Article XVII, Section 
5, Constitution of Nebraska. 


Our Supreme Court has recently held in the case of Ramsey 
v. County of Gage, 153 Neb. 24, 43 N. W. 593, that the pro- 
visions of section 19, Article III of the Constitution apply to county 
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officers as well as to state officers. The Legislature cannot 
increase or decrease the salary of a county officer during his 
term of office. The law in effect at the time the term of office 
begins determines the salary to be paid such officer during his 
entire term. 


It is true that where the statute in effect at the time the 
term of office commences provides for an increase or decrease 
of the officer’s compensation during the term of his office, based 
upon changes in population of the county during his term, such 
statute has been held not to violate the constitutional prohibition, 
and to permit changes in salary during the term where such 
changes are based on changes in the population during the term. 
Sec. Hamilton v. Foster, 155 Neb. 89, 50 N. W. 2d 542. 


However, in the case which you present, the statute in effect 
at the date the present term of office commenced—January 5, 
1950—provided for a salary of $2,700.00 per annum for the county 
assessor of a (4a) county, which was the classification of your 
county at that time. It is our opinion that no act of the Legisla- 
ture made subsequent to that date could legally authorize an 
increase of the salary of the assessor in your county prior to 
the expiration of that term in January, 1954. We believe that 
your assessor’s salary until that date should be at the rate of 
$2,700.00 per annum. 


It has been suggested that the term of office of your next 
assessor who will be elected next November, will begin on the 
date he takes office and that he would therefore be entitled to 
receive the salary increase of $3,100.00 per annum. We do not 
agree with this sugestion. We believe that this new assessor 
is merely filling out the unexpired term of his predecessors and 
is bound by the same restrictions which the law imposed on 
them as to changes in salary. The courts have uniformly held that 
the term of office of a public officer is the period of time fixed 
by law during which the elective or appointed officer is entitled 
to hold the office, perform its functions and enjoy its privileges 
and emoluments, and is not ended when the incumbent dies or 
resigns. State v. Knight, 76 Mont. 71, 245 P. 267; Bosworth v. 
Ellison, 148 Ky. 708, 147 S. W. 400; Clark v. Frohmiller, 53 Ariz. 
286, 88 P. 2d. 542; People v. Burbank, 12 Cal. 378, 392; State 
ex rel Wyrick v. City of Ritzville, 16 Wash. 2nd 36, 132 P. 2d 
737, 144 A. L. R. 681. 


August 12, 1952 
TAXATION 
Shares of Stock Left With Broker in Another State 


REQUESTED BY: W. H. Line, County Attorney, Loup City, Ne- 
braska. 


OPINION BY: Clarence S. Beck, Attorney General; Clarence 
A. H. Meyer, Assistant Attorney General. 


eh 


QUESTION: Where a Nebraska resident owns shares of 
stock in various foreign corporations, and 
such shares are fully paid for but are not 
in his name on the books of the issuing corpora- 
tion, the purchaser having elected to leave 
the shares with his broker in another state, 
a such shares taxable to the Nebraska resi- 
ent? 


CONCLUSION: Yes, 


The rule is that where a stockbroker purchases securities 
for a customer, title to such securities vests immediately in the 
customer. Except for Massachusetts, that is also the rule even 
where the purchase has been made on margin. (8 Am. Jur, 
Brokers, Section 110, p. 1049; 41 A. L. R. 1267). Under the 
circumstances, the principles set forth in the opinion of this 
office dated July 15, 1952, dealing with taxation of shares of 
stock owned by Nebraska residents, are fully applicable, and 
the shares are taxable to the Nebraska resident. 


August 12, 1952 
DISTRICT JUDGE 


Sentencing of Criminal—Validity of Provision in Sentence 
That, If Prisoner Placed in Solitary Confinement, Cell 
Must First be Approved by the Court 


REQUESTED BY: Herbert H. Hann, Warden, State Penitentiary, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: The District Judge, in sentencing a person 
convicted of the crime of burglary to the 
State Penitentiary for a term of four years, 
included the following provision in his judg- 
ment and sentence: “If defendant is confined 
in solitary confinement for disciplinary purposes 
he shall be confined only in a cell approved 
by this court prior to confinement”. Is this 
provision valid? 


CONCLUSION: No. The courts are without authority to control 
or interfere with the management and _ dis- 
ciplinary measures adopted by the Penitentiary 
officials. 


Section 29-2204, R. R. S. 1943, provides for the sentencing 
of persons convicted of crimes as follows: 


“In all cases when any person shall be convicted of any 
offense by this code declared criminal, and made punishable 
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by imprisonment in the penitentiary, the court shall declare 
in its sentence for what period of time, within the respective 
periods prescribed by law, such convict shall be imprisoned 
at hard labor in the penitentiary; and shall moreover deter- 
mine and declare in its sentence whether any such convict 
shall be kept in solitary confinement in the cells of the 
penitentiary, without labor, and if so, for what period of 
time.” 


I have been unable to find any statute or legal authority 
which authorizes the trial court, in imposing sentence following 
conviction of a crime, to prescribe any conditions other than 
those provided in Section 29-2204 above quoted. 


Section 19, Article IV of the Constitution of Nebraska con- 
tains the following provision: 


“The Board of Control shall have full power to. manage, 
control and govern, subject only to such limitations as may 
be established by law, all state charitable, reformatory and 
penal institutions that now are or may hereafter be established.” 


We construe this constitutional provision to mean that the 
control and government of the State Penitentiary is vested ex- 
clusively in the Board of Control, its officers and agents, subject 
only to such restrictions as the Legislature may see fit to impose, 
and that the courts of this State have no power to interfere with 
the control and government of the penitentiary or with the dis- 
ciplinary measures adopted by the prison authorities. Any attempt 
by the courts to prescribe such conditions as a part of the sentence 
and committment is mere surplusage and without validity. This, 
we believe is the view that our courts would necessarily take 
in the light of their past decisions. 


In the case of In Re Application of Dunn, 150 Neb. 669, 35 
N. W. 2d 673, which was a petition for writ of habeas corpus to 
compel the warden of the State Penitentiary to release the ap- 
plicant from solitary confinement in the penitentiary, our Supreme 
Court, in denying the writ, cited a number of cases from various 
state and federal courts all of which adhered to the proposition 
that the courts have no power to interefere with the conduct 
of the prison or its discipline and that relief in this respect 
must be obtained by application to the proper prison authorities. 
Again in the more recent case of Swanson v. Jones, 151 Neb. 
767, 39 N. W. 2d. 557, our Supreme Court reiterated the proposi- 
tion that the particular form, manner, or place of confinement 
executively or administratively imposed upon a prisoner lawfully 
in custody is not a proper subject for judicial inquiry. 


While we appreciate the humane sentiments which impelled 
the learned trial judge to include in the sentence the provision 
under discussion we are compelled by an examination of the 
authorities above cited to conclude that the court had no authority 
to insert such a provision in the sentence and that it is mere 
surplusage and without validity. 
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August 12, 1952 
WORKMEN’S COMPENSATION COURT 
Appointment of Guardian Ad Litem 


REQUESTED BY: O. M. Olsen, Presiding Judge, Workmen’s Com- 
pensation Court, State House. 


OPINION BY: Clarence S. Beck, Attorney General; Clarence 
A. H. Meyer, Assistant Attorney General. 


QUESTIONS: 1. Should the Nebraska Workmen’s Compen- 
sation Court generally permit a next friend 
to represent the interests of an infant de- 
fendant? 


2. Does the Workmen’s Compensation Court 
have authority to appoint a guardian ad litem 
for an infant defendant? 


3. Does that Court have the right to fix the 
fee for a guardian ad litem so appointed? 


CONCLUSIONS: 1. No, not if there could be a conflict of 
interests. 


2. Yes. 
3. Yes. 


Your inquiry sets forth a situation in which two minors have 
been made parties defendant in a matter pending in the Nebraska 
Workmen’s Compensation Court, and the question arises as to 
whether or not their mother may answer plaintiff's petition as 
next friend. It is not indicated whether or not their mother is 
a party to the action,.or whether her interests may conflict with 
that of the children, or whether the interests of the children 
are of a substantial nature. 


In the course of its opinion in Cass v. Pense, 155 Neb. 792, 
the Nebraska Court pointed out that, “The practice in this state 
intends that a minor interested in a matter in litigation may 
and generally should be represented by a guardian ad litem or 
a next friend.” In the course of the discussion, the Court cites 
Section 38-114, R. S. 1943: 


“Nothing contained in this chapter shall impair or affect 
the power of any court to appoint guardians to defend the 
interests of minors impleaded in such court or interested in 
any matter then pending, nor their power to appoint or 
allow any persons, as next friend for a minor, to commence, 
prosecute or defend any suit in his behalf.” 


The Cass case also points out that, “The distinctions between 
the functions of a guardian ad litem and of a next friend have 
all but been completely removed by the development in pro- 
cedure.” Schade v. Connor, 84 Neb. 51, 120 N. W. 1012, is cited 
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in connection with the preceding quotation, and that case contains 
the following language: 

“* * * In respect to the representation of an infant 
plaintiff, there would seem to be little, if any, difference 
between the functions of a guardian ad litem and of a next 
friend. An infant defendant, however, should always be 
represented by a guardian ad litem appointed for that purpose.” 


The matter is summarized in Corpus Juris as follows: (43 
C. J. S., Infants, Sec. 107, p. 275) 


“While technically speaking a next friend or prochein 
ami represents an infant plaintiff, and a guardian ad litem 
represents an infant defendant, there is little, if any, difference 
between their functions or powers. A next friend is in the 
nature of a guardian ad litem, or an attorney, by whom 
the suit is brought or defended in behalf of another.” 


A further statement appears in 27 Am. Jur., Section 120, 
p. 840: 


“* * * The power to appoint a guardian ad litem is 
inherent in every court of justice. * * * The fact that an 
infant defendant is actually represented at a trial by his 
parents, or that adult defendants whose interests are the 
same as those of the infant are making proper defense by 
their counsel, does not cure failure to have a guardian ad 
litem appointed to represent the infant. * * *.” 


In summary, it is our conclusion that the Workmen’s Com- 
pensation Court clearly has the right to appoint a guardian ad 
litem. Whether a next friend should be permitted to defend 
the interests of a minor appears to be discretionary with the 
court. If there is any chance for a conflict of interests between 
the infant and the next friend, the court should appoint a guardian 
ad litem to protect the interests of the minor. Also, where the 
infant has a substantial interest involved, it would appear to 
be a better practice to appoint a guardian ad litem in order 
to protect the plaintiff in any payment or settlement he might 
make with an infant defendant, for the reason that the law is 
not entirely settled with respect to the effect of failure to appoint 
a guardian ad litem for infant defendants. 


Your final question deals with the matter of fixing a fee 
for a guardian ad litem. Where an attorney is appointed in that 
capacity, your authority for fixing such fees is clearly fixed by 
statute. Section 7-113, R. S. 1943, provides: 


“It shall be the duty of every attorney to act as the 
guardian of an infant defendant in any suit pending against 
him when appointed for that purpose by an order of the 
court. He shall prepare himself to make the proper defense, 
to guard the rights of such defendant, and shall be entitled 
to such compensation as the court shall deem reasonable.” 
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August 12, 1952 
COUNTIES 


Courthouses; Budget, Appropriation for Decorative 
Lighting Display 


REQUESTED BY: Jack R. Knicely, County Attorney, Sidney, Ne- 


braska. 
OPINION BY: Clarence S. Beck, Attorney General; 

William T. Gleeson, Deputy Attorney General. 
QUESTION: Whether a county board may include in the 


budget an appropriation of money to be ex- 
pended, in collaboration with a municipality 
and a non-governmental organization for the 
purchase of electric light display equipment, 
a portion of which will be used on and about 
the courthouse during Christmas seasons? 


CONCLUSION: No. 


Section 23-120, R. S. Supp. 1951 grants to a county board 
power to expend public money for the purpose of erecting or 
providing necessary county buildings with appropriate furnishings 
therefor. No doubt it would be proper in the case of new con- 
struction to incorporate in the design of a county courthouse 
provision for such lighting as would, during the after-daylight 
hours, make manifest the beauty of the structure and the fact 
that it graces the site. 


But the expenditure of public money for festive decorations, 
of the exterior of a public building owned by the county is on 
a different footing. Counties unlike municipal corporations are 
not authorized by statute to levy a tax the yield of all or a 
portion of which may be appropriated for advertising purposes 
or for furnishing recreation, enjoyment, pleasure, entertainment 
and amusement for the populace. Cf. 37 Am. Jur. 741, section 
128 relating, inter alia, to power of municipal corporations to 
provide decorations upon public buildings. 


The court declared in State v. Cornell, 53 Neb. 556, 564, 
74 N. W. 59 that the question is not whether the legislature may 
constitutionally confer upon a county board a power to expend 
money for the celebration of public events but whether the 
legislature has authorized a county to appropriate money for such 
purposes. 


We find no statute which, expressly or impliedly, grants 
power to a county board to appropriate money for the purchase 
of decorative festival displays for the exterior of a courthouse, 
or to contribute public money to a fund to be used for the pur- 
chase of decorative displays for streets and public buildings in- 
cluding the courthouse. Beadle v. Harmon, 130 Neb. 389, 265 
N. W. 18 sustained the purchase of a refrigerator for a county 
jail, but we do not find that the opinion in that case endorses 
the notion of conspicuous consumption of the public wealth. 
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August 13, 1952 
FEES AND SALARIES 


Clerk of Disirict Court; Trial Fee, Action Dismissed or Settled 


REQUESTED BY: Jack R. Knicely, County Attorney, Sidney, Ne- 
raska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Deputy Attorney General. 


QUESTION: Whether a clerk of the district court may tax 
a trial fee, as provided by section 33-143, 
R. S. Supp. 1951, in cases where, no evidence 
being offered and received, the action is dis- 
missed or is settled by agreement of the parties, 
the trial judge entering on the journal of the 
court the order appropriate in the circum- 
stances? 


CONCLUSION: The offer and receipt of evidence does not 
necessarily determine whether a trial fee may 
be taxed. A trial fee may be taxed if the 
order entered on the journal reflects the fact 
or recites that a hearing was held or that 
the court examined the pleadings and files, 
notwithstanding the order dismisses the action 
or recites judgment or decree in conformance 
with the terms of settlement agreed upon by 
the parties. 


In Gibson v. Sidney, 50 Neb. 12, 69 N. W. 314, which was 
an action relating to the taxing by a magistrate of a trial fee 
for attendance upon the motion to discharge an attachment, the 
court considered it to be established that a “trial’ had occurred 
where the proceedings consisted of “a hearing and a _ settlement 
of issues of either or both law and fact”. 


Section 25-1103, R. S. 1943 provides: 


“A ‘trial’ is ajudicial examination of the issues, whether 
of law or of fact in an action.” 


If argument takes place prior to a judicial decision of the 
issues in a case, then a “trial” has occurred so as to entail costs 
therefor, notwithstanding there be no evidence offered or received. 
Likewise, costs for a “trial” are entailed for entry of a judgment 
upon motion or application for summary judgment, notwith- 
standing there be no hearing nor evidence offered and received, 
since a judicial examination of the issues occurs. Arcadia Hosiery 
Co. v. Fine, 239 N. Y. S. 353, 135 Misc. 663. 


If the case be, therefore, that the order entered on the journal 
reflects the fact or recites that a hearing was held by the court 
or that an examination of the pleadings and files in the case 
was made by the court, whether or not argument was heard 
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or evidence was offered and received, then a “trial” has occurred 
for which a trial fee should be taxed, notwithstanding the order 
entered upon the journal of the court be either a dismissal or 
judgment in conformance with the terms of a settlement agreed 
upon by the parties. That a court has discretion to grant or 
deny leave to dismiss an action, and either may hear argument 
on the question or may examine the pleadings and files in the 
case, is made clear by Knaak v. Brown, 115 Neb. 260, 212 N. W. 
431, In Yorke Waist Co. v. Rainbow, 154 N. Y. S. 990, 992, the 
court declared: 


“A judicial examination does not contemplate necessarily 
a ‘laborious or contested inquiry. In the absence of either 
party, where an issue has been joined, it is the duty of the 
court to “examine” what it is, in order to give the proper 
judgment.’ (quoting from Mora v. Great Western Ins. Co., 
23 N. Y. Super. Ct. (10 Bosw.) 622, 623). * * * It may be 
held that, where the plaintiff defaults after the case is at 
issue and on the calendar for trial, the application of the 
defendant for judgment dismissing the complaint on the failure 
of the plaintiff to appear is a trial, and requires the payment 
of the fee.” 


It is to be observed, however, that in our opinion of May 13, 
1952 to the Buffalo County Attorney we affirmed that a hearing 
on an application for a lump sum settlement is not a “trial” for 
which a trial fee may be taxed. 


August 13, 1952 
SCHOOL RETIREMENT SYSTEM 
Interest Earned—To What Fund Credited 


REQUESTED BY: Glenn I. Anderson, Director of Retirement Sys- 
tems, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: Should the interest earned on the Annuity 
Reserve Fund Investments be credited to the 
Annuity Reserve Fund or to the Contingent 
Fund? 


CONCLUSION: Section 79-1549, R. R. S. 1948, requires that 
the interest and earnings from the Annuity 
Reserve Fund Investments be credited to the 
Contingent Fund. 


Section 79-1545, R. R. S. 1943, provides that all of the assets 
of the School Retirement System shall be credited, according to 
the purpose for which they are held, to one of five funds, namely, 
the School Employees’ Savings Fund, the Service Annuity Fund, 
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i aad Reserve Fund, the Contingent Fund and the Expense 
und. 


Section 79-1548, R. R. S. 1943, provides: 


“The Annuity Reserve Fund shall be the fund in which 
shall be held the reserves on all savings annuities in force 
on account of which accumulated contributions have been 
transferred from the School Employees’ Savings Fund and 
from which shall be paid all savings annuities and all benefits 
in lieu of savings annuities as provided in sections 179-1501 
10. 19-1553. 6 °F 


You inquire if the interest earned by the assets in this Annuity 
Reserve Fund should be credited to the Annuity Reserve Fund 
or to the Contingent Fund. 


The Contingent Fund is defined by Section 79-1549, R. R. S. 
1943. This section provides that “a Contingent Fund is hereby 
created to facilitate the crcediting of regular interest on the 
amounts in the various other funds, with the exception of the 
Expense Fund, and to provide a Fund to cover any special re- 
quirements of the Service Annuity Fund or the Expense Fund, 
insofar as the state is responsible for these funds. All income, 
interest and dividends derived from the deposits and investments 
authorized by sections 79-1501 to 79-1553 shall be paid into the 
Contingent Fund.” etc. 


Section 79-1541, R. R. S. 1943, provides: “The State Retire- 
ment Board shall receive, hold and invest all (1) deposits by 
the members, (2) appropriations made by the state to the re- 
tirement system, (3) gifts, bequests, legacies, annuities, and all 
accretions thereto, and (4) other money belonging to the several 
funds herein provided and pay out such funds according to law. 
The funds belonging to the School Employees’ Savings Fund not 
needed for current payments shall be invested in securities that 
are approved for authorized investment of domestic insurance 
companies under the laws of Nebraska.” etc. 


It would seem to be both reasonable and equitable that the 
interest and earnings derived from investment of the funds in 
the Annuity Reserve Fund should be credited to the Annuity 
Reserve Fund to augment the fund from which the annuities and 
retirement benefits are paid. 


However, the plain and unambiguous language of Section 
79-1549 requires that “all income, interest, and dividends derived 
from the deposits and investments authorized by sections 79- 
1501 to 79-1553 shall be paid into the Contingent Fund.” 


It is impossible to ignore or evade this clear and positive 
command of the Legislature. 
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August 14, 1952 
COUNTIES 
Transient—Liability for Care of Injured Hitchhiker 


REQUESTED BY: Dale E. Fahrnbruch, Assistant County Attorney, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: A pauper transient with no legal residence 
hitchhiked a ride on a train in Douglas County 
and was injured while still in Douglas County 
but was not removed from the train until the 
train reached Lincoln in Lancaster County. 
Which county is responsible for the care of 
this transient? 


CONCLUSION: Lancaster County. 
Section 68-114, R. R. S. 1948, provides as follows: 


; “Whenever any nonresident shall fall sick in any county 
in this state, not having money or properrty to pay his or 
her board, nursing and medical aid, or whenever any poor 
person not having a legal settlement in the county is found 
in distress, without friends or money, so that he or she is 
likely to suffer, it shall be the duty of the county board 
to furnish such temporary assistance to such person as_ it 
shall deem necessary; and if any such person shall die, the 
county board shall provide all necessary means for a decent 
burial of such person. If such poor person, applying for 
or receiving relief, belongs to another state, the county board 
may furnish such person, in addition to necessary temporary 
aid, transportation and the requisite expenses incurred thereby, 
and may return such poor person to the state in which he 
or she has legal settlement; Provided, that the claim by the 
poor person of a legal settlement shall be verified by the 
county board, and assurance be given the board that such 
poor person will be received and given care in the place 
of his or her legal settlement. If any such poor person shall 
be found applying for relief in any county, and the county 
board of such county shall be unable to ascertain and establish 
the last place of legal residence of such person, the county 
board shall proceed in its discretion to provide for such 
poor person in the same manner as other poor persons are 
directed to be provided for.” 


It appears from the facts as you have stated them that, although 
the transient was injured in Douglas County, his case was first 
brought to the attention of the county authorities after he had 
been transported into Lancaster County. There is no evidence 
that any force or fraud was used in transporting him into Lan- 
- caster County, and we think that it may properly be said, in 
the language of the statute, that he was “found in distress, 
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without friends or money” in Lancaster County, and that Lan- 
caster County, rather than Douglas County, is liable for his care. 


We call your attention to the case of In re Cash, 313 IL 
App. 281, 40 N. E. 2d. 312, in which, under somewhat similar 
circumstances, the Supreme Court of Illinois held that where a 
resident of Florida was placed in a sanitarium in Chicago and 
then was removed to a sanitarium in Kane County Illinois, but 
without force or trickery, she was “found” in Kane County within 
the meaning of a statute granting the county court jurisdiction 
over insane persons in the county where found. See, also, Rock 
County v. Holt County, 78 Neb. 616, 111 N. W. 366. 


August 22, 1952 
TAXATION 


Inheritance & General Tax Exemption for Cemeteries 
and Hospitals 


REQUESTED BY: Russell A. Souchek, County Attorney, Seward 
County, Seward, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Clarence 
A. H. Meyer, Assistant Attorney General. 


QUESTIONS: 1. May a bequest to a non-profit public hos- 
pital incorporated under the laws of Nebraska 
be exempt from payment of inheritance tax? 


2. Is a bequest to a cemetery association 
exempt from payment of inheritance tax? 


3. May a board of equalization exempt from 
general taxes the hospital property of a non- 
profit charitable corporation organized under the 
laws of Nebraska? 


CONCLUSIONS: 1. Yes. 
2. No. 


3. If the board is—convinced under all the 
facts that the property is actually used for 
charitable purposes, an exemption could be 
granted. 


Prior to its amendment in 1949, Section 2007.04 provided 
for inheritance tax exemptions on bequests to corporations or 
associations “organized and operated exclusively for religious, 
charitable or educational purposes, no part of which is owned 
or used for financial gain or profit to either the owner or user.” 
By the amendment, exemptions were extended to include corpora- 
tions and associations organized and operating exclusively “for 
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religious, charitable, public, scientific, or educational purposes.” 
Under the circumstances, it would not appear unreasonable for 
a court to conclude that the Memorial Hospital could qualify for 
exemption on the ground that it was organized for a_ public 
purpose, provided that the by-laws of the hospital or the rules 
of the executive committee do not so restrict the classes of people 
eligible for admission as to destroy the implication that they 
were organized for a public public purpose. 


However, we are of the opinion that the bequest to the 
cemetery association should receive a different consideration. Since 
the case of In re Estate of Rudge, 114 Neb. 335, 207 N. W. 520, 
the Nebraska Court has consistently taken the position that 
statutes exempting certain legacies from an inheritance tax should be 
strictly construed, and that “To be exempt from an inheritance 
tax, a legacy must come within the strict letter of the statutory 
exemption.” (In re estate of Halstead, 154 Neb. 31, 46 N. W. 
2nd 1779). You will note that both the Nebraska Constitution 
and Section 77-202, dealing with exemptions from general taxation, 
refer to property owned and used exclusively for educational, 
religious, charitable and cemetery purposes, whereas Section 72- 
2007, which deals with exemptions from inheritance tax, includes 
an exemption for educational, religious and charitable associations, 
but does not include those organized for cemetery purposes. Having 
included a_ specific reference to cemeteries in one exemption 
statute, but having failed to do so in the inheritance tax exemption 
statute, we submit that the Legislature has demonstrated a clear 
intention not to extend the inheritance tax exemption to cemetery 
associations. 


Your final question deals with the exemption from general 
taxation of “the property owned by the hospital.” We assume 
that you have reference only to so much of the hospital property 
as is actually used for operation of the hospital, since our earlier 
opinion to you covered the matter of the taxation of such of its 
property as was held for income-producing purposes. 


The question of whether or not the Memorial Hospital is 
entitled to exemption from general taxation for so much of its 
property as is reasonably necessary for use for actual hospital 
purposes, is a question of fact, to be determined in the first 
instance by the county board of equalization. In advising that 
board, it should be pointed out that the burden of establishing 
the exemption rests upon the association or corporation claiming 
the exemption. (North Platte Lodge v. Board of Equalization, 
125 Neb. 841, 252 N. W. 313). 


With reference to the legal principles to be followed in de- 
termining the fact question of whether or not a particular institu- 
tion is actually a charitable institution, the Nebraska Court has 
also pointed out that: 


“In this jurisdiction it is not the character of the owner 
but the nature of its use which must in each individual 
case furnish the test for determining the tax exempt character 
of the property involved. If that use be truly and exclusively 
religious, or exclusively educational, or exclusively charitable, 
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or a combination of the three uses, and involves no other 

use, for the reasons expressed in the cases cited, we are 

not concerned as to whether it be strictly a public charity 

or a private charity in the technical sense of these terms.” 

oS oe v. County Commissioners, 122 Neb. 586, 241 
. W. 93). 


The only Nebraska case dealing with exemptions for hospitals 
is St. Elizabeth Hospital v. Lancaster County, 109 Neb. 104, 189 
N. W. 981. However, that case involves a religious, as well 
as a charitable use, and is therefore not necessarily controlling 
upon your board:in the present situation. 


Hospitals organized on a non-profit basis may under certain 
situations be properly determined to be charitable institutions. 
The courts have passed upon a number of these situations, but 
it would unduly extend this discussion to set forth the numerous 
decisions. These cases have been digested in 34 A. L. R, pages 
641, 648, 678; 62 A. L. R. pages 330, 332, 337, 341; and, 108 
A. L. R., pages 287, 289, and 298. In this connection there are 
two related Nebraska cases which indicate that a hospital might 
be considered to be a charitable nature. They are Duncan v. 
Nebraska Sanitarium and Benevolent Association, 92 Neb. 162, 
137 N. W. 1120, and Sibilia v. Paxton Memorial Hospital, 121 Neb. 
860, 238 N. W. 751. Of particular interest is the following quota- 
tion appearing in the concurring opinion of the latter case: 


“Where a hospital charged prices similar to those charged 
by other hospitals being conducted for profit and had operated 
for 13 years without receiving any charity patients, it was 
a hospital being conducted for profit and not a charitable 
institution, though the corporation had been organized for 
charitable purpose.” 


This entire situation boils down to the fact that it is up to 
the hospital corporation to present facts to your board of equaliza- 
tion sufficient to convince that board that the hospital is in 


actuality a charitable institution within the meaning of the 
Nebraska Constitution. Failing that, no exemption can be granted. 


August 28, 1952 
SEWAGE DISPOSAL 
Depariment of Health—Powers and Duties Respecting 


REQUESTED BY: Dr. E. A. Rogers, M.D., M.P.H., Acting Director 
of Health, State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTIONS: 1. Section XIV of the Regulations of the 
Department of Health reads: “Discharge shall 


—633— 


be only through a properly designed and oper- 
ated sewage treatment plant.” Does this regu- 
lation conflict with Section 37-516, Revised 
Statutes of Nebraska, 1943? 


2. Does the Department of Health have author- 
ity, and is it its responsibility, to prohibit the 
construction of the sewer proposed by the city 
of Fremont, Nebraska, in view of the fact 
that Fremont does not treat the sewage and 
it appears that an alternate plan was considered 
whereby a sewage treating plant and a less 
expensive outfall was within engineering con- 
clusions? 


3. Does Section 37-516, R. S. 1943, prohibit 
the discharge of untreated sewage in all cases, 
or is the injury to aquatic life the criterion? 
In the case of Fremont the sewage is untreated 
but there is no evidence that it is injurious 
to aquatic life. 


4. If the plans and specifications submitted 
to the Department in accordance with its regula- 
tions are not approved, what action should the 
Department take in case construction goes 
ahead? 


CONCLUSIONS: 1. No. 


2. Yes. However, it is not the duty of the 
Department of Health to enforce the state 
game and fish laws. 


3. Injury to aquatic life is the criterion, but 
certain forms of sewage are presumed to be 
thus injurious. 


4. Refer the matter to the Attorney General 
for appropriate action. 


We shall try to answer your questions in the order in which 
they are stated above. 


1. Section XIV of the Rules and Regulations adopted by the 
Department of Health relates to the disposal of human excreta 
and wastes. It provides in part: 


“Human excreta, body discharges and waste material 
containing same shall be disposed of in a manner that will 
not permit contamination of any water supply, milk or other 
food materials. Disposal shall be so as to protect against 
access thereto of rodents, flies or other insects and not to 
permit untreated discharges or sewage to contaminate or 
intermingle with any flood, surface, or ground water * * *. 


“Discharge shall be only through a properly designed 
and operated sewage treatment plant.” etc. 
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Section XVI of the Rules and Regulations of the Department 
of Health requires all municipalities to submit plans for installa- 
tion, additions or alterations to any sewage system serving more 
than twenty-five persons to the Department of Health for ap- 
proval before commencing the construction thereof. 


You first inquire if Section XIV of the Regulations of the 
Department, and particularly the provision that “Discharge shall 
be only through a properly designed and operated sewage treat- 
ment plant” is in conflict with Section 37-516, R. S. 1943. 


Section 37-516, R. S. 1943, provides: 


“Tt shall be unlawful for any person, association or corpora- 
tion to dump or drain any refuse from any factory, slaughter- 
house, gas plant, garage, repair shop, or other place whatsoever, 
into or near any of the waters of this state or into any 
bayou, drain, ditch, or sewer, which discharges such refuse 
or any part thereof into any of the waters of this state, or 
to place, leave, or permit to escape any such refuse, in such. 
manner that it or any part of it is through the action of 
the elements, or otherwise, carried into any of the waters 
of this state. The word ‘refuse’ as used herein means and 
includes oils, tars, creosote, blood, offal, decayed matter, and 
all other substances which are injurious to aquatic life; 
Provided, however, this act shall not apply to any corporation, 
city of the second class or village that shall have been using 
any waters of this state or that shall have been using any 
bayou, drain, ditch or sewer which discharges such refuse, 
sewage, or any part thereof, into any waters of this state 
for the purpose of discharging its refuse or sewage into any 
waters of this state prior to Aug. 2, 1931; and such corpora- 
tion, city of the second class or village may continue to dis- 
charge its refuse or sewage into any stream, drain or sewer 
theretofore used for that purpose, and where any corporation, 
city of the second class or village shall have been discharging 
its refuse or sewage into any stream, and the waters of said 
stream shall have been diverted into any other stream, bayou, 
drain, ditch, or sewer, the said corporation, city of the second 
class or village shall be, and herein is authorized to use the 
said other stream, bayou, drain, ditch, or sewer for the 
discharge of its refuse or sewage.” 


Section 37-516, R. S. 1948, is a part of the act relating to 
game and fish rather than to public health, and its primary 
purpose is to protect the aquatic life of the state. I am assuming 
that the discharge of sewage through a properly designed and 
operated sewage disposal plant into a stream would not be harmful 
to the aquatic life in the stream. Under such circumstances, I 
cannot see how there can be any conflict between Regulation 
XIV and Section 37-516 of the statutes. The fact that Section 
37-516 exempts from its provisions cities of the second class and 
villages does not preclude the Department of Health from regulating 
the sewage disposal of such cities and villages provided it is 
empowered by the Legislature to do so. 


I find no conflict between Regulation XIV and Section 37- 
516, R. S. 1943. 
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2. You ask if the Health Department is responsible for 
prohibiting the construction of this sewer in view of the fact 
that the city of Fremont does not treat the sewage and it appears 
that an alternate plan for a sewage treating plant was considered 
and, as I understand it, was rejected for a less expensive system 
of sewage disposal. 


Article 5, Chapter 18, Revised Statutes of Nebraska, author- 
izes any city or village in the state to own, construct, equip and 
operate a sewage disposal plant or plants and systems. 


However, Section 81-601, R. R. S. 1943, provides that “The 
Department of Health shall have general supervision and control 
over matters relating to public health and sanitation,” etc. 


It is our opinion that under the broad powers and duties 
conferred on the Department of Health by law, the Department 
has power, and it is its duty, to supervise the construction and 
operation of sewerage systems and sewage disposal plants insofar 
as they relate to the public health. For example: If the Depart- 
ment of Health has reasonable grounds to believe, and does 
believe, that the system of sewage disposal proposed to be adopted 
by the city of Fremont, is likely to menace, or affords inadequate 
protection of the public health, then, in our opinion, the De- 
partment not only has authority, but it is its duty to prohibit 
the construction of such system and to resort to the courts if 
necessary to enforce its mandate. 


We believe, however, that it is not within the province of 
the Department of Health to protect the health of the aquatic 
life of the state. That is the duty of the Game, Forestation and 
Parks Commission. 


3. You ask if Section 37-516, R. S. 1943, prohibits the dis- 
charge of untreated sewage in all cases or is injury to aquatic 
life the criterion? 


As indicated above, it is our opinion that the responsibility 
of enforcing the provisions of Section 37-516 rests with the Game, 
Forestation and Parks Commission and not with the Department 
of Health. 


It is our view that where the sewage contains oils, tars, 
creosote, blood, offal, decayed matter, etc. it is presumed to be 
injurious to aquatic life and must not be discharged into any 
waters of the state unless the parties doing so come within the 
exceptions provided in the statute. The real criterion is whether 
the sewage is injurious to aquatic life but certain forms of sewage 
are presumed to be injurious and are therefore forbidden. 


4. You inquire as to what action should be taken by the 
Department of Health in case it does not approve the plans and 
specifications submitted to it by the city of Fremont for sewage 
disposal and the city nevertheless proceeds with the construction 
of the plant. 


My suggestion is that you submit the matter to the Attorney 
General for appropriate action. 
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September 2, 1952 
CHILDREN 
Adoption — Consent of Father—Requirements As To 


REQUESTED BY: Ralph S. Kryger, County Attorney, Neligh, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: Is it necessary that the father of a child give 
his written consent to its adoption where the 
father and mother are divorced, custody of the 
child awarded to the mother, and the father has 
failed to make monthly payments for support of 
child, as provided in the decree of divorce, for 
a period of more than six months? 


CONCLUSION: Mere failure of the father to pay child support 
under a divorce decree for a period of six 
months is not, of itself, sufficient to establish 
abandonment under the adoption statute. The 
evidence must show a settled purpose to forego 
all parental duties and relinquish all parental 
nrg and relinquish all parental claims to the 
child. 


Section 43-104, R. S. Supp. 1951, provides that no adoption shall 
be decreed unless the petition is acocmpanied by written consent 
of “(3) both parents, if living * * * except that consent shall not 
be required of any parent who shall: * * * (b) have abandoned 
the child for at least six months next preceding the filing of the 
adoption petition,” etc. 


You inquire if the failure of a father to make monthly pay- 
ments for child support for a period of six months or more, where 
such payments are required under a decree of divorce, constitutes 
abandonment of the child so as to dispense with the necessity of 
procuring the father’s written consent to its adoption. 


It is our opinion that the mere failure.of the father to make 
monthly child support payments for a period of six months or 
more is not sufficient of itself to establish abandonment within the 
meaning of the term as used in Section 43-104. 


It is possible that the father has a reasonable excuse, such as 
illness, for example, for his failure to make the monthly payments 
for child support. 


It has been held that “abandonment” must involve more than 
mere temporary absence or neglect of Maaco duty. In re Bald- 
win’s Guardianship, 130 Ore. 206, 278 P. 1078; Truelove v. Parker, 
191 N. C. 430, 132 S. E. 295. 


To constitute “abandonment” within the meaning of the adop- 


tion statute * * * which is similar to our own in most states * * * 
there must be conduct on the part of the parent which evidences 
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a settled purpose to forego all parental duties and relinquish all 
parental claim to the child. In re Adoption of Susko, 363 Pa. 78, 
69 A. 2d 132; In re Adoption of Farquharson, 102 N. Y. S. 2d 230; 
In re Strauser, 65 Wyo. 98, 196 P. 2d 862; Hill v. Allsbaugh, 333 
Ill. App. 602, 78 N. E. 2d 127; Wright v. Fitzgibbons, 198 Miss. 471, 
21 So. 2d. 710; Ex Parte Malley, 132 N. J. Eq. 434, 28 A. 2d. 518. 


In the case of In re Adoption of Carlson, 137 Neb. 402, 289 
N. W. 764, our Supreme Court held that complete abandonment of 
a child for a period of six months by the parents will warrant the 
adoption of such child without a relinquishment and consent from 
the parents, but whether there has been such abandonment must 
be determined by the evidence. The evidence must show conduct 
on the part of the parent indicating a settled. purpose to forego 
all parental duties and relinquish all parental claims to his child. 


It is our opinion that mere failure to pay child support for a 
period of six months is not sufficient to establish abandonment as 
ees Seree although it may be strong evidence in support of that 
conclusion. 


September 3, 1952 
ELECTIONS 
Absent Voters’ Residence, Precinct Residence and Voting 


REQUESTED BY: Harold Gillett, Election Commissioner, Lincoln, 
Nebraska; 
Bartlett E. Boyles, Chief Deputy. 


OPINION BY: Clarence S. Beck, Attorney General; 
Charles Thone, Assistant Attorney General. 


QUESTION: Whether a once duly qualified and registered 
Nebraska voter, a federal employee who re- 
tained her voting residence in Nebraska while 
in the District of Columbia; can marry a non- 
resident of Nebraska, remove to California, and 
still vote in this state under the provisions of 
Nebraska’s absent and disabled voters’ act. 


ANSWER: We think not. 
QUESTION: Having never been in Nebraska, can the wife 


of a duly qualified and registered Nebraska 
voter who is in the federal service vote in 


Nebraska? 

ANSWER: No. 

QUESTION: Assuming that a voter is qualified to vote in 
Nebraska, must he reside and vote in a specific 
precinct? 

ANSWER: Yes. 
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A previous opinion of this office, Report of Attorney General 
1943-1944, Page 144, concluded that “the question of residence in 
each particular case is one of law to be determined by applying 
the statutory rules above set forth to the facts of the case. No 
other or general rule can be laid down which is applicable to all 
cases.” We agree, but hurry to add that “Intention is the con- 
trolling element in the determination of residence in Nebraska.” 
Williams v. Williams, 101 Neb. 369, 163 N. W. 147. Pierson v. 
Jensen, 148 Neb. 849, 29 N. W. 2d 625. 


In State ex rel Bralda v. Marsh, 141 Neb. 817, 5 N. W. 2d 
206, our court noted an applicable principle from the judiciary 
of a neighboring state in the following terms: 


“Under the Constitution and at common law, absence from 
one’s voting residence resulting from acceptance of employ- 
ment with state or federal government does not work a change 
of residence for purpose of holding office, when person does 
as 80 intend, Wilson v. Hoisington, 110 Mont. 20, 98 P. 2d 


That an elector could accept federal employment outside the 
state, and retain a Nebraska voting residence is without dispute. 


It was held in Wray v. Wray, 149 Neb. 376, 31 N. W. 2d 228, 
that a wife may have a residence other than and separate from 
that of her husband, but that “it is true that domicile or residence 
of a wife generally follows that of her husband.” In that case the 
Supreme Court defines residence thusly, “one’s residence is where 
he has his established home, the place where he is habitually 
present, and to which, when he departs, he intends to return. 
See State ex rel Brazda v. Marsh, 141 Neb. 817, 5 N. W. 2d 206; 
Burns v. Burns, 145 Neb. 213, 15 N. W. 2d 753.” See also, 
Section 32-107 R. S. Supp., 1951. 


The applicable portion of Section 32-475, which sets forth 
requirements in determining the residence of a person offering to 
vote, reads as follows: 


“(1) That place shall be considered and held to be the 
residence of a person in which his habitation is fixed, with- 
out any present intention of removing therefrom, and to which, 
whenever he is absent, he has the intention of returning;” 


(5) if a person removes to another state or territory, 
intending to remain there for an indefinite term and as a 
place of present residence, he should be considered and held 
to have lost his residence in this state: notwithstanding he 
may intend to return at some future period; (Emphasis 
supplied) 


This statute further reads that “the place where a_ married 
man’s family resides shall generally be considered his residence.” 


As a matter of law, we are compelled to question whether 
such a person as you describe is a bona fide elector of Nebraska. 
Her overt acts leave doubt as to her residence voting qualifications. 
To entertain a doubtful, vague or equivocal purpose to return does 
not prove the fact of “intention” as used in aforelisted cases and 
statutes. We fail to see that this party meets the “good faith 
intent” required by law. 
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The answer to your second question can be more explicit. 
There is absolutely no question but that six months actual residence 
in Pe args is a prerequisite to becoming a qualified eletcor of 
Nebraska. 


The Nebraska Constitution, Article VI, Section 1, provides 
thereon as follows: 


“Every citizen of the United States, who has attained the 
age of twenty-one years, and has resided within the state for 
six months and within the county and voting precinct for the 
term provided by law, shall be an elector.” 


Section 32-102, R. S., 1951 Supp., defines an elector and then 
requires residence as follows: 


“No person shall be qualified to vote at any election unless 
such person shall have residence in the state six months, in 
the county forty days, and in the precinct, township or ward 
ten days, and shall be a citizen of the United States.” 


Section 32-475, R. S., 1951 Supp. further provides that “six 
months consecutive residence in this state shall be necessary to 
establish a residence” to qualify a person as a Nebraska elector. 


The Nebraska Courts have never ruled on this exact situation; 
however, when a similar circumstance was presented to the 
Supreme Court of Illinois, that Court held as follows: 


“A married woman, by operation of law, may have a 
domicile in a place where she has never been, but it could not, 
with any correction of speech, be said she was a resident of 
the place. On the day of the beginning of the period of 
ninety days preceding the election in question, Mrs. Green- 
stone was not in the county of Levingston, and had never been 
in that county on any day prior thereto, nor was she ever in 
the county until some twenty days after the beginning of the 
period of ninety days next preceding the election. She had 
her domicile in the county with her husband when he fixed 
that as his home of himself and family, but she did not become 
a resident until she was actually physically within the limits 
of the county Her vote must be excluded from the count.” 
Dorsey v. Bingham, 177 Ill. 250, 52 N. E. 303 


From a review of the above authority it is quite apparent that 
before a person can qualify as a Nebraska elector that person 
must actually live in Nebraska six consecutive months, in the 
county forty days, and in the precinct ten days. 


A dogmatic yes is the answer to your third question; in fact, 
qualification is wholly dependent on the ten day precinct residence 
as set forth in Section 32-102. The Nebraska Constitution, Article 
VI, Section 1, and Sections 32-472, 803, 223, 810, 1205, R. S. Supp. 
1951, all echo an obligation of precinct residence and subsequent 
voting therein. We therefor agree with the conclusion reached in 
Jolly v. Deeds, 135 Ohio St. 369, 21 N. E. 2d 108, that stated, “To 
maintain the integrity of elections it is important that every ballot 
be cast in the proper precinct.” See also, Report of Attorney 
General, 1947-1948, Page 290. 
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September 3, 1952 
REVENUE AND TAXATION 


Inheritance Taxes; Joint Tenancy: 
Running of Statute of Limitations 


REQUESTED BY: Raymond B. Morrissey, County Attorney, Te- 
cumseh, Nebraska 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Deputy Attorney General. 


QUESTIONS: In a case where property was held by husband 
and wife as joint tenants and one has died, 
there being no determination thereafter of lia- 
bility for inheritance tax, then 


1. Upon what county officer falls the duty of 
raising the question whether the liability of 
the survivor to pay an inheritance tax ought 
to be determined; and 


2. Does the statute of limitations, in any event, 
commence to run at death of a decedent or 
at the date of determination of the amount of 
the tax due? 


CONCLUSIONS: 1. County Treasurer. 


2. If ascertainment and assessment of tax is 
not made within five years from date of death, 
then property is not liable for the tax; if ascer- 
tainment and assessment of tax is made within 
such five-year period, then a new five-year 
period commences to run from date of deter- 
mination of the tax. 


No section of the statutes relating to inheritance taxes ex- 
pressly declares it to be a duty of a particular county officer to 
act as an inheritance tax ferret. A survey of the inheritance tax 
statutes, however, discloses a legislative intention to treat the 
county treasurer, who is the collector of taxes, as the central 
figure in the group of county officers upon whom the legislature 
thrusts a duty to accomplish assessment and collection of an inher- 
itance tax. 


Section 77-2010, R. S. Supp. 1951 declares that inheritance 
taxes shall be due and payable at the death of the decedent. 
Section 77-2015, R. R. S. 1943 requires a fiduciary (executor, ad- 
ministrator, or trustee) within six months of the assumption of his 
duties to notify the county treasurer in writing whenever real 
estate of any decedent passes to any person. Section 77-2030, R. 
R. S. 1943 requires the county judge and county clerk, every three 
months, to notify the county treasurer in writing of the name of 
any party from whom they have reason to believe a tax to be 
due and unpaid. 
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Section 77-2029, R. R. S. 1943 declares it to be the duty of 
the county attorney to institute proceedings to enforce the collection 
of an ascertained and .assessed tax which is unpaid, when the 
matter has been brought to his attention by notice in writing 
from the county treasurer. There is no doubt that Section 77- 
2018.01, R. R. S. 1943 authorizes a county attorney to institute 
proceedings to accomplish a determination of tax liability in any 
case, and he may initiate such proceedings whether or not probate 
proceedings have been or are being conducted. Hence, a county 
attorney may, and no doubt should, act upon information, from 
whatever source it comes, and a belief that a tax liability probably 
exists in a given case. 


Section 77-2037, R. R. S. 1943 provides a five-year period, 
commencing from the date of death, within which a proceedings 
may be initiated to determine tax liability. If tax liability is 
ascertained and the amount of the tax assessed is judicially deter- 
mined at any time within such five-year period, then a new five- 
year period commences to run within which period of time an 
action to collect the tax must be instituted or the lien will cease 
to have any force and effect. Consequently, a proceedings in 
which liability to pay a tax is judicially determined must be 
instituted within five years after the date of death; an action to 
enforce collection of a tax which has been judicially determined 
within such five-year period must thereafter be brought within five 
years from the date of judicial determination of the tax liability. 
The action to enforce collection of a judicially determined tax 
raven a is forever barred five years after the date of determination 
of the tax. 


September 5, 1952 
SCHOOLS ~ 
Contracting District; Transportation Paid for or Furnished 


REQUESTED BY: F. B. Decker, Superintendent of Public In- 
struction, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Deputy Attorney General. . 


QUESTION: Whether a school board of a Class I district, 
whose voters at an annual meeting authorized 
the board to contract for instruction of pupils 
of the district but did not take any action in 
regard to furnishing transportation, may, either 
on its own initiative or in response to a petition 
of two-thirds of the parents having children 
attending school, provide transportation instead 
of paying mileage? 


CONCLUSION: No. 


_ Section 79-486, R. R. S. 1943 provides that the voters of a 
district at an annual or special meeting may empower the district 
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board to contract and, disjunctively, to make provision for trans- 
portation. The voters may, therefore, empower the board to 
contract, and, as an incident thereto, may affirmatively direct the 
board not to provide transportation. Such was the case, substan- 
tially, in Morfeld v. Huddin, 131 Neb. 180, 267 N. W. 350. 


In Bender v. Palmer, 154 Neb. 350, 48 N. W. 2d 65 the case 
was that the board was authorized to contract, and, as an incident 
thereto, affirmatively directed to pay more than the statutory 
mileage allowance, if it were lawful to do so. The court pointed 
out that the voters had not authorized the board to furnish trans- 
portation for pupils to schools of the servicing district. 


We take it to be established from the opinion in Bender v. 
Palmer that in any case where a district votes to close school an 
to contract, there being no vote taken on the question of providing 
transportation, the board has not been empowered to furnish 
transportation for pupils to the servicing district and Section 79- 
490, R. S. Supp., 1951, relating to payment of mileage, is applicable. 
If the voters authorize closing and contracting, then the case must 
be that there does not any longer exist any statutory basis for 
filing with the board a petition of two-thirds of the parents 
residing in the district having children of school age who will 
attend school. A board cannot be petitioned by some of the voters 
to do, in its discretion, an act (contracting) which it is already 
bound to do as the result of the action of all the voters present 
at an annual meeting, when the only purposes of the petition is 
to provide for the furnishing of transportation, something which 
the voters at the annual meeting did not authorize. 


In short, the power of the board to contract and to furnish 
transportation, in its discretion, when it has received a proper 
petition for that purpose, cannot be exercised in any case where 
the voters have already ordered the closing of the school, not- 
withstanding the fact that no one at the annual meeting at which 
such action was taken gave any thought or voice to the question 
of furnishing transportation rather than of paying mileage at the 
statutory rate. 


If at a special meeting, held subsequent to the annual meeting, 
the question of providing transportation be submitted and be 
favorably acted upon, then the board would be bound to provide 
transportation. In such case the power granted to the board by 
Section 79-487, R. R. S. 1943 to purchase a bus might properly be 
invoked on its own initiative. 


It is to be observed that school districts of the first and second 
classes are on a footing different from that of districts in other 
classes. Power to control expenditure of school moneys is vested 
in the voters of the district in first and second class districts, in 
boards of education of other classes. Gaddis v. School District, 92 
Neb. 701, 713, 139 N. W. 280. 


Consequently the exercise of the power granted to a board of 
a first or second class district to purchase a bus to provide age 8 
portation, on its own initiative as authorized by Section 79-487, 
nonetheless subject to the condition that the voters of the district 
at an annual or special meeting shall have authorized the appropria- 
tion of school money for such a purpose. It is plain that the 
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voters might in a given case be willing to bear the expense of 
paying mileage at the statutory rate but be unwilling to bear the 
expense of purchasing and operating a bus to furnish transportation 
outside the district. 


September 9, 1952 
SCHOOLS 


Depopulated Districts: Dissolution 


REQUESTED BY: Joseph J. Divis, Thomas - County Attorney, 
Thedford, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Deputy Attorney General. 


QUESTION: Whether a county superintendent may properly 
dissolve a district and annex its territory to 
one or more adjoining districts in a case where 
during a period of more than one year the 
district has actually had residing therein only 
two legal voters but the district is the legal 
residence of a third person who, during the 
period, was drafted as a minor into the armed 
forces, came of legal age, had property assessed 
in the district, and thereby acquired the status 
of a legal voter of the district, such person 
remaining, and now is, in military service? 


CONCLUSION: Yes. 


Section 79-420, R. R. S. 1943 provides, so much of it as is 
pertinent, as follows: 


“When for a continuous period of one year a district shall 
have less than three legal voters residing therein, the county 
superintendent shall annex the district to one or more adjoin- 
ing districts * * *” 


The impact of this language may be determined by reading it 
in the light. of Sections 79-136, 79-137 and 79-138, Revised Statutes 
of Nebraska 1943 which Sections it has replaced. Section 79-136, 
R. S. 1943, now repealed, provided: 


“Tn case the number of legal voters in any district becomes 
less than three, the county superintendent shall act as the 
third officer of such district.” 


Section 79-137, R. S. 1943 vested in the county superintendent 
a power, to be exercised “in his discretion”, to dissolve a depopu- 
lated district upon petition signed by a majority of the legal voters 
of adjoining districts to which the territory of the depopulated 
district was proposed to be attached. Section 79-138, R. S. 1943, 
now repealed, provided elaborate procedure for dissolving a depop- 
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ulated district which for a two-year period had failed or neglected 
to maintain its district organization. 


Section 79-137, R. S. 1943 stands, now, in its revised form, as 
Section 79-420, R. R. S. 1943. It is to be noted that the language 
of the Section is now mandatory. Therefore, if the case be that 
a district shall have less than three legal voters residing therein 
for a continuous period of one year, then the county superintendent 
must annex the territory of the district to one or more adjoining 
districts. The county superintendent can no longer act as the 
third officer of such a district. 


We have no doubt that a person in the armed forces of the 
United States and stationed anywhere in the world is a legal voter 
of a school district in which he has a legal residence, for precisely 
the same reasons as would apply in the case, say, of a person, 
such as a school teacher, the performance of whose duties and the 
earning of whose livelihood requires that person actually to live 
outside the school district in which she has a legal residence for 
varying periods of time throughout a calendar year * * * given the 
fact that such person is twenty-one years of age and either owns 
property which was assessed in that person’s name at the last 
assessment or has children of school age residing in the district. 


The basic question, therefore, is whether the language “less 
than three legal voters residing therein” means that at least three 
legal voters must actually have been physically present in the 
district, ignoring the occasional comings and going and absences of 
one or more of the voters for periods of time of no significant 
duration. In short, the question is whether actual as distinguished 
from legal or constructive residence is required. 


It has been determined by courts in various jurisdictions that 
language such as “continuously residing” and phrases of similar 
import do not require actual day-to-day physical presence. How- 
ever, it is settled that the words “reside”, “residence”, and “resi- 
dent” as used in constitutions and statutes have variously shaded 
meaning, depending in part upon the context in which the word 
appears and in part upon the conditions to which the language 
applies. For some purposes, a mere constructive residence is 
sufficient; for other purposes, actual residence is intended or 
required. In State ex rel. Mickey, et al v. Selleck, 76 Neb. 747, 
107 N. W. 1022 at page 750 of the Nebraska Report the court said 
in respect of the word “reside” as it appears in another Section of 
the school laws: 


“The word ‘reside’ in the Section as it was originally 
would not necessarily be construed to mean a legal residence 
as distinguished from actual inhabitancy. The exact meaning 
to be given to the words ‘reside’ and ‘residence’ depends 
oftentimes upon the connection in which they are used, and 
upon the general purposes of the legislation in which they 
may be employed.” 


We are constrained to say that if we apply the foregoing test 
to Section 79-420, then actual residence of at least three legal 
voters in the district, in order that the district may function with 
a full complement of officers and school board members, is what 
the legislature requires and intends. Hence, it is not enough to 
satisfy the statute that it be shown that there are at least three 
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persons who have a legal residence in and are legal voters of the 
district, if the case be that one of the three, whether by his own 
will or in response to the command of a sovereign power such as 
the federal government, is not in fact actually residing in the 
district for the prescribed statutory period. 


The Superintendent of Public Instruction authorizes us to say 
that he has reached the same conclusion. 


September 10, 1952 
MOTOR VEHICLES 


Registration of Over-Dimension Vehicles 


REQUESTED BY: Owen J. Boyles, Assistant Director, Motor 
Vehicle Division, Department of Roads and 
Irrigation, Lincoln, Nebraska. : 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Assistant Attorney 
General. 

QUESTION: Can an over-dimension vehicle be properly re- 


gistered in the State of Nebraska? 
CONCLUSION: No. 


Your question refers to the registration of heavy earth-moving 
equipment, in this instance a 16-yard self-loading trailer and 
tractor unit, having a width of ten feet six inches. 


Section 39-719, R. S. 1948, is part of an act passed in 1933, 
“relating to road-going vehicles; to regulate the width, height, 
length, axle load, gross weights and speed thereof,’ and the 
Section provides: 


“No vehicle shall exceed a total outside width, including 
any load thereon, of eight feet, except vehicles now in opera- 
tion, which by reason of the substitution of pneumatic tires 
for other types of tires exceed the above limit.” 


The only authorization for moving such patent over the 
highways appears in Section 39-721, R. S. Supp., 1951: 


“ * * *; Provided, the Department of Roads and Irrigation 
may issue a "special permit in writing for a period not to exceed 
ten days for the moving over the highways of the state of 
vehicles * * * which must of necessity be moved over the 
highways to reach their intended destinations, such vehicles or 
objects exceeding the limitations provided herein and pro- 
vided in any other statute of this state relating to width, . 
length and weight. The Department * * * may impose such 
conditions | and regulations for each such permit as may be 
necessary.” 
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Since such vehicles or equipment cannot be operated on the 
highway under regular registration permits, but require a_ special 
permit, it is our opinion that it was the legislative intention not 
to permit the licensing of such vehicles, and this conclusion would 
sppres to be amply confirmed by section 60-312:01, R. S. Supp., 


“The Department * * * shall, upon a sworn complaint in 
in writing of any person, investigate whether a certificate of 
registration has been issued on a vehicle exceeding the length, 
height or width provided by law. If the department shall 
determine from said investigation that such certificate of re- 
gistration has been illegally issued, it shall have power to 
revoke such certificate of registration.” 


In view of the conclusion reached, it is unnecessary to cover 
the remaining questions in your letter dealing with registration of 


such equipment. 


September 11, 1952 
LABOR 


Statute Fixing Time for Employee’s Lunch Period 


REQUESTED BY: Donald P. Miller, Commissioner, Department of 


OPINION BY: 


QUESTIONS: 


CONCLUSIONS: 


Labor, Lincoln, Nebraska. 


Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Assistant Attorney 
General. f 


With respect to the rs ae of Sections 48- 
212 and 48-213, R. S., 


1. How many consecutive hours may an em- 
ployee work before he is entitled to a 30- 
minute lunch period? 


2. May an employee waive his right to the 
30-minute lunch period? 


1. The statute in question does not purport to 
fix a definite number of hours an individual 
may work between lunch periods, but only 
states that a lunch period shall be allowed at 
noon or during any other suitable hour. Wheth- 
er or not the hour provided for is ‘suitable’ 
would obviously be a question of fact, the 
answer being dependent upon the many varying 
circumstances of each situation. 


2. No. 


In 1931 the Nebraska Legislature passed “An Act relating to 
labor; to provide working conditions for certain employees during 
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the lunch period in each day; and to provide a penalty for * * * 
violation * * *.” That act now appears as Sections 48-212 and 48- 
213, and the former Section provides: 


“Any person, firm or corporation owning or operating an 
assembling plant, work shop or mechanical establishment em- 
ploying one or more persons, shall allow all of their employees 
not less than thirty consecutive minutes between the hours of 
twelve o’clock noon and one o’clock P. M., in each day for 
lunch, or thirty consecutive minutes during any other suitable 
hour for lunch, and during such time it shall be unlawful for 
any such employer to require such employee or employees to 
emi in buildings or on premises where their labor is per- 
ormed.” 


We think that the language of the statute requires no special 
interpretation. It clearly does not contemplate the fixing of a 
certain number of hours after which an employee must be given a 
half hour off for lunch. It provides that if time off is not given 
during the usual noon hour, the employee shall be given 30 minutes 
at any other suitable hour. What is a suitable hour is a question 
of fact in each case, and the courts would undoubtedly consider 
many different factors in determining whether or not the hour 
arranged was suitable. These might include the hours which an 
employee worked during a given day, nature of his duties, general 
working conditions in the particular plant or type of industry, 
custom in the industry, and similar matters, and perhaps in some 
cases the state of health of an individual employee. It is, of course, 
a penal statute providing criminal penalties for employers, and 
like all criminal statutes would receive a strict construction; that 
is, the time provided for the lunch period would have to be clearly 
unsuitable in order to sustain conviction. 


With reference to your second question, employees could not 
waive the provisions of the Section. The rule is best expressed in 
the following quotation from 31 Am. Jur., Labor, P. 1035, Sec. 408: 


“The courts will not enforce or recognize an agreement, 
express or implied, on the part of an employee to waive the 
performance of a statutory duty imposed upon the master for 
his protection and in the interest of the public and enforceable 
by criminal prosecution.” 

Thus, if the lunch hour is in fact ‘unsuitable’, a waiver by an 


employee or employees would not constitute a defense for the 
employer in a criminal prosecution. 


September 11, 1952 
STATE TREASURER 


Investment of Katie Darby Bequest 


REQUESTED BY: Neil C. Vandemoer, Director of Assistance, 
State Capitol, Lincoln, Nebraska. 
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OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Assistant Attorney 
General. 


QUESTION: With reference to the bequest of Katie Darby 
to the State of Nebraska, is there authority to 
invest the money constituting the bequest, and 
if so, what officer has the authority to make 
the investment, and when may it be made? 


CONCLUSION: The State Treasurer may invest the fund in 
United States bonds at any time. 


The late Katie Darby of York bequeathed to the State of 
Nebraska the residue of her estate, amounting to $129,585.12, 
directing that it be used where it would do the most good for 
the greatest number of orphans and underprivileged children in 
this state, and providing that the fund should be expended “evenly 
over a period of ten years.” The fund has been deposited with the 
State Treasurer in accordance with Section 30-243, R. S. Supp. 1951. 
It is to be expended by the Division of Child Welfare of the State 
Department of Assistance and Child Welfare, subject to the super- 
vision and control of the Board of Control, in accordance with the 
terms of the will. Until such time as the fund is needed, it may 
be invested by the State Treasurer under the authority contained 
in Section 77-2302, R. R. S., 1943, which states that, “He may 
invest current funds not needed for daily needs in United States 
bonds.” Part of the Katie Darby fund will not be needed until 
1963, and so a large part could be kept invested. The interest 
received will become a part of the principal fund under the author- 
ity of Bordy v. Smith, 150 Neb. 272, 34 N. W. 2nd 331. Thus, each 
year there will be available all of the interest received, plus one- 
tenth of the principal. Necessary authority for expenditure of the 
interest should be included in the bill appropriating the principal 
amount of the bequest. 


September 12, 1952 
SCHOOL RETIREMENT SYSTEM 


Funds — Distribution of Interest 


REQUESTED BY: Glenn I. Anderson, Director of Retirement Sys- 
tems, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: Since your ruling that interest on the Annuity 
Fund and the Employees’ Savings Fund must go 
into the Contingent Fund, how should the 
Board distribute this interest or income after 
depositing it in the Contingent Fund? 
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CONCLUSION: The Board has power and it is its duty, to make 
distribution from time to time, of the interest 
and gains of the several funds and transfer 
them from the Contingent Fund to the several 
funds, as the Board shall deem equitable and 
just. 


Section 79-1549, R. R. S. 1948, provides that “All income, 
interest, and dividends derived from’ the deposits and investments 
authorized by Sections 79-1501 to 79-1553 shall be paid into the 
Contingent Fund.” You inquire as to the proper distribution of 
the interest and earnings after they have been paid into the 
Contingent Fund. 


Section 79-1542, R. R. S. 1943, provides: 


“As often as may be necessary, the retirement board shall 
cause to be made a thorough investigation of the several funds 
of the retirement system, for the purpose of determining the 
rates at which the benefits shall be granted. It shall make 
adjustments in such rates as, upon recommendation of the 
actuary, may appear to be proper for maintaining solvency of 
the several funds. No revision of rates shall affect adversely 
the rights of any beneficiary under an application made prior 
to such revision. The retirement board shall, from time to 
time, order and make such distribution of gains and savings 
to the several funds as it may deem equitable.” 


Section 79-1545, R. R. S. 1943, provides: 


“All assets of the retirement system shall be credited, 
according to the purpose for which they are held, to one of 
five funds, namely, the School Employees’ Savings Fund, the 
Service Annuity Fund, the Annuity Reserve Fund, the Contin- 
gent Fund, and the Expense Fund.” 


Section 79-1549, R. R. S. 1943, provides that “The interest 
allowed by the retirement board to each of the funds shall be paid 
to such funds from the Contingent Fund.” 


From a consideration of the statutes above mentioned and in 
view of the power vested in the Board to make rules and regula- 
tions, as provided in Section 79-1503, R. R. S. 1943, it is our opinion 
that ‘the Board of Educational Lands and Funds has full power, 
and it is its duty, to make a distribution of the gains and savings 
to the several funds as it shall deem equitable and shall transfer 
such interest or other gains and savings from time to time from 
the Contingent Fund to the other funds entitled to receive them 
in accordance with the findings and the regulations of the Board. 
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September 13, 1952 
SCHOOLS 


Reorganization of School Districts Act; Elections There- 
under; Single Polling Place for Voters of 
Districts Located in Several Counties 


REQUESTED BY: F. B. Decker, State Superintendent of Public 
Instruction, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Deputy Attorney General. 


QUESTION: Whether an election held for the purpose of 
accomplishing reorganization of several school 
districts situated in two or more counties is null 
and void and of no effect in a case where the 
eligible voters from the districts in the various 
counties were required to attend at only one 
polling place located in one county to cast their 
ballots, assuming the facts to be that the pre- 
scribed legal notice of the time and place of the 
holding of the election was duly given and 
there can be no showing either of fraud or of 
corruption or that any legal voter who was 
entitled to cast a ballot at the election was 
deprived of the opportunity to do so or pre- 
vented from doing so and that any persons not 
entitled to vote were permitted to do so in 
number sufficient to affect the result of the 
election? 


CONCLUSION: No. 


Section 79-426.15, R. S. Supp. 1951, a Section of the Reorgani- 
zation of School Districts Act, provides in respect of elections held 
under the act that where territory lying in two or more counties 
is involved, then the election shall be held and conducted by the 
election officers who conduct general elections. In short, the 
election boards of the election precincts containing territory of the 
various school districts involved should conduct the eletcion at the 
usual polling places for general elections. 


If no fraud or corruption is shown to have existed in connec- 
tion with the failure to comply with this statutory direction, then 
a failure to do so would constitute merely an irregularity, a mistake 
of the election officials. The law is settled that compliance with 
statutory directions, addressed to public officers, respecting the 
manner of conducting an election will be enforced at the demand 
of any affected legal voter upon a complaint made prior to the 
election and that such statutory directions will be treated as com- 
mands, mandatory rather than directory. However, after an elec- 
tion has been held a complaint respecting the failure of the public 
officers who conducted the election to comply with certain statutory 
directions will not be sufficient ground for declaring the election 
void in the absence of proof of corruption or fraud or that any 
legal voter who was entitled to cast a ballot in the election was 
deprived of the opportunity to do so or prevented from doing so 
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and that any persons not entitled to vote were permitted to do so 
in number sufficient to affect the result. Cf. Whitcomb v. Chase, 
83 Neb. 360, 119 N. W. 673; Peard v. State, 34 Neb. 372, 51 N. W. 
828; Bingham v. Broadwell, 73 Neb. 605, 103 N. W. 323; Mosiman 
v. Weber, 107 Neb. 737, 187 N. W. 109; Wheelock v. Haney, 138 
Neb. 547, 550, 293 N. W. 418; State ex rel Crawford v. Norris, 37 
Neb. 299, 55 N. W. 1086. 


It is of no special significance in an election pertaining to 
school matters that the legal voters of the various school districts 
involved in the election cast their ballots at a polling place outside 
the county of their residence. The general law respecting elections 
held pertaining to school matters contemplates that precisely such 
a thing must occur in some instances. Elections are regularly held, 
year after year, in Nebraska, in school districts having territory in 
two or more counties and such elections are uniformly held at a 
polling place in the county where the schoolhouse is located, the 
schoolhouse, quite naturally, being the polling place. Consequently, 
legal voters of a given school district residing in adjacent counties 
are obliged in such cases to attend and cast their votes upon all 
school matters at a place situated in another county. Sections 
Be a are R. S. Supp. 1951; Cunningham v. Ilg, 118 Neb. 682, 


September 16, 1952 
RAILWAY COMMISSION 


Tractor Testing 


REQUESTED BY: Harold A. Palmer, Chairman, Nebraska State 
Railway Commission, State House, Lincoln, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; 
Bert L. Overcash, Assistant Attorney General. 
QUESTIONS: 1. Does the tractor testing law limit licenses 
there-under to authorized dealers and repre- 
sentatives? 


2. What remedies are available for enforcement 
of this law? 


CONCLUSIONS: 1. No. The permit issued under the tractor 
testing law constitutes an approval of the sale 
of a particular make and model or models of 
tractor by anyone providing he has in his pos- 
session a permit from the Railway Commission 
covering the tractor. 


2. Violations of the tractor testing law are 
punishable as misdemeanors and may in appro- 
priate cases be the subject of an injunction suit 
by the Commission. The Commission may also 


—§52— 


suspend or deny permits there-under as pro- 
vided in the act. 


We understand that your inquiry is prompted by a manufac- 
turer whose tractors have got into the hands of certain unauthor- 
ized dealers. The tractors in question have been tested and a 
permit issued to applicant for their sale in Nebraska. 


The tractor testing statutes, R. S. Nebr. 1943, Sections 75-901 to 
911 refer throughout in connection with permits to approval of the 
sale of the “model tested”. See Sections 75-901, 906, 910. Section 75- 
906 provides: 


“* * * Each and every permit issued under Sections 75-901 
to 75-911 shall specify the model or models included in such 
permit to sell.” 


The misdemeanor Section, 75-910. reads as follows: 


“Any gas, gasoline, kerosene, distillate or other liquid fuel 
tractor or traction company selling or offering for sale in the 
State of Nebraska, or any autmobile, implement or other com- 
pany or individual operating in behalf of such tractor company 
or on their own behalf, who shall sell or offer for sale in the 
state any model of liquid fuel tractor engine, without having 
in his possession a permit from the State Railway Commission 
to sell such model of tractor as he is offering for sale, shall 
be deemed guilty of a misdemeanor, and upon conviction there- 
of shall be punished by a fine of not less than one hundred 
dollars nor more than five hundred dollars for each offense, in 
the discretion of the court.” 


It is to be observed that the Section just quoted requires 
everyone selling a tractor to have “in his possession a permit from 
the State Railway Commission to sell such model of tractor”. This 
Section does not however specifically provide that the permit be 
issued personally to the holder. It merely requires that he have a 
permit covering the model of tractor. 


The act as a whole contains many requirements and standards 
with reference to approval and disapproval of permits for tractors. 
No standards are contained in the act which might indicate grounds 
for issuance or rejection of permits on a personal basis. The only 
possible exception in this regard relates to the suspension or denial 
of permits to tractor companies which fail to maintain service 
facilities within Nebraska as provided in Section 75-904 and com- 
panies which violate the advertising provisions of Section 75-908. 


The violations of the misdemeanor Section being criminal, it 
is well settled that the provisions thereof are to be strictly con- 
strued and only those restrictions on conduct may be imposed which 
are specifically enumerated. Dill v. Hamilton, 137 Neb. 723, 291 
N. W. 62, 129 A. L. R. 743. If the act is indefinite or uncertain, a 
criminal act cannot be founded thereon. State v. Ruback, 135 
Neb. 335, 281 N. W. 607. The offense must be within the plain 
import of the words and it is not enough that the offense is within 
oe aoe or spirit of the act. Moore v. State, 53 Neb. 831, 74 N. 


We are informed that General Order No. 70 of the Commission 
provides for automatic issuance of authority without separate 
permits, under this law, to applicants, salesmen and agents. There 
is of course no power set forth expressly in the act for the Com- 
mission to issue regulations thereunder. But even if regulations 
are authorized by the act, the same would have to conform to the 
act and could not be used to make criminal, acts which are not so 
specified in the express language thereof. 


For the reasons stated we do not believe the act provides 
sufficient basis for holding that only authorized dealers and agents 
are licensed thereunder. The language of the act is subject to the 
view that the permit issued relates to model and type of tractor 
and anyone may utilize such a permit. We believe that the 
mechanics for carrying out the provisions of the act and providing 
an opportunity for dealers and agents to have in their “possession” 
an appropriate permit for the model of tractors involved, rests 
with the Commission. 


The remedies for enforcement of the act are (1) criminal pro- 
ceedings as heretofore indicated (2) denial and suspension of per- 


mits in acocrdance with the statutes and (3) injunction to restrain 
a continuance of existing violations. 


September 24, 1952 
GOVERNOR 
Expenditures Under Storm Emergency Fund Act 


REQUESTED BY: Honorable Val Peterson, The Governor of the 
State of Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Assistant Attorney 
General. 

QUESTION: In a general way, under what circumstances 


may expenditures be made under the Storm 
Emergency Fund Act? 


CONCLUSION: Expenditures under that act would be justified 
in those situations where the Governor per- 
ceives a present or imminent threat or danger 
to life, health or property which can be obvi- 
ated or alleviated by an extraordinary expenditure 
of funds, the threat or danger having arisen by 
reason of unforeseeable circumstances or a sudden 
unexpected occurrence; and, such extraordinary 
expenditures may be continued, or obligations be 
incurred, until the threat or danger has passed. 


The following matter is submitted in compliance with your 
oral request for an opinion relative to the limitations contained in 
the Storm Emergency Fund Act, and the principles applicable under 
that act in determining whether or not executive action is justified 
in a particular situation. 
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In applying the Storm Emergency Fund Act (Sections 84-110 
to 84-119, R. R. S., 1943) it is obvious that the first requirement is 
that you make a finding that an emergency does in fact exist. 


The primary consideration in the interpretation of any statute 
is the legislative intention; that is, in this particular instance, what 
situations did the legislature intend to encompass when they em- 
ployed the word “emergency” in the Act? Turning to Section 49- 
802 (5), the Legislature has said that, “Words and phrases shall be 
construed and understood according to the common and approved 
usage of the language.” Webster defines an emergency as, “an 
unforeseen combination of circumstances which calls for immediate 
action.” The courts have added the following definitions: 


“An ‘emergency’ is a sudden unexpected occurrence calling 
for immediate action to meet its dangers.” 


““Rmergencies’ are thought of as suddenly arising and 
quickly passing.” 


‘Emergency’ means a sudden unexpected and unforeseen 
conditon or occurrence of such public gravity and exigency as 
to require municipal action forthwith, not expediency, conven- 
ience or best interests.” 


In determining the applicability of the Act in any particular 
situation, it would also be proper to bear in mind the past admin- 
istrative construction which has been given to those statutes; that 
is, what types of past occurrences have been deemed emergencies 
within the meaning of the Act, and to what extent and for what 
period of time have state funds been employed in meeting the 
situation. In this connection, it is our recollection that in the past 
the authorization for extraordinary expenditures or obligation of 
state funds has been terminated as soon as the danger or threat to 
life and property has passed. 


The Legislature has provided yet another guide in determining 
the propriety of expenditures in any given situation. It appears to 
be the sense of the Act to provide a reserve fund which can be 
used by state agencies, counties and municipalities for a sudden 
expansion of their essential services in order to protect life and 
property. There is no provision for assistance to school districts as 
such, although situations could be conceived where districts would 
be benefited by action taken by other agencies in meeting emer- 
gencies. 


Financial need of a political subdivision or of a state agency 
is not in itself a basis for expenditures under the act. There must 
also be present an imminent threat or danger to life, health or 
property. The Act does not provide insurance to political subdivi- 
sions against sudden or unforeseeable loss or destruction of property. 


In summary it can be said that expenditure of funds under the 
Storm Emergency Fund Act would be justified in those situations 
where the Governor perceives a present or imminent threat or 
danger to life, health or property, the threat or danger having 
arisen by reason of a sudden unexpected occurrence or unfore- 
seeable circumstances; and, that expenditures may continue, or 
obligations be incurred, until the threat or danger has passed. If it 
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appears desirable to extend the scope of the Act beyond that which 
has been outlined herein, it is our opinion that it would be neces- 
sary to submit additional proposals to the Legislature for their 
consideration. 


September 24, 1952 
ELECTIONS 


Candidate Defeated at Primary as Candidate By 
Petition for Nonpartisan Office 


REQUESTED BY: Mr. Thomas J. Rooney, County Attorney, Alli- 
ance, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Deputy Attorney General. 


QUESTION: Whether a county clerk may lawfully place on 
the general election ballot, as a candidate by 
petition for the office of county judge, the name 
of a person who, as a candidate for another 
office, was defeated at the primary election? 


CONCLUSION: No. 


It is settled law that Section 32-516, R. S. Supp. 1951 which 
provides that “no candidate defeated at the primary election shall 
be permitted to file by petition in the general election next follow- 
ing” bars any person defeated in the primary as a candidate for 
any office created by the Constitution or the laws of Nebraska 
from being a candidate by petition, in the general election next 
following, for any office. It is beside the point that it is a non- 
partisan office in respect to which the petitioners seek to have the 
name of the defeated candidate placed upon the general election 
ballot. State ex rel Driscoll v. Swanson, 127 Neb. 715, 256 N. W. 
out State ex rel O’Sullivan v. Swanson, 127 Neb. 806, 257 N. W. 


September 24, 1952 
NURSING HOMES 
License to Operate—Eligibility For 


REQUESTED BY: E. A. Rogers, M. D., Acting Director of Health, 
State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
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QUESTIONS: 1. Where an applicant for a license to operate 
a nursing home has met all requirements and is 
eligible to receive a license at the time his 
application is filed with the Department of 
Health, does the fact that there is pending 
before the city council of the city in which the 
nursing home is located a proposal to zone the 
area in which the home is located to exclude 
such homes from that area, preclude the issu- 
ance of such license by the Department? 


2. In such case does the Department of Health 
have a legal right to withhold issuance of such 


license? 
CONCLUSIONS: 1. No. 
2). Nei 


Section 68-510, R. S. Supp. 1951, provides: 


“The Department of Health shall grant annual licenses to 
such homes for the aged or infirm as conform to the standards 
established and comply with the rules prescribed,” etc. 


It appears that a rule of the Department of Health forbids the 
issuance of a license to a nursing home where such home is located 
in an area within a city in which such home is forbidden by the 
city zoning ordinance. However, in the cases you mention there 
was of no such zoning ordinance in effect at the time the applications 
for licenses were received and a movement for the enactment of 
such zoning ordinances has been initiated since such applications 
were filed with your Department. 


It is our opinion that under the state of facts presented in 
your letter of inquiry, the law requires you to issue the license 
where there has been full compliance by the licensee with all 
standards and regulations and that your refusal to do so would be 
regarded by the courts as arbitrary and unreasonable. See State 
ex rel Smith v. Nebraska Liquor Control Commission, 152 Neb. 
676, 42 N. W. 2d 297;. State ex rel Herman v. City of Grand Island, 
145 Neb. 150, 15 N. W. 2d. 341. 


It is also our opinion that the fact that an ordinance is pend- 
ing before the city council to zone the area in which the nursing 
home is located so as to exclude such homes from the area would 
not afford a legal excuse for your refusal to issue the license. We 
believe that your actions in this respect must be governed by con- 
oe as they exist at the time the application for a license is 
made. 
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September 24, 1952 
FEES AND SALARIES 


County Treasurer: Blanket Mill Levy Tax Collections: 
Restoration to Fund of One Per Cent Collection Fee 


REQUESTED BY: Mr. Ralph W. Norman, County Attorney, Ord, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Deputy Attorney General. 


QUESTION: Whether a county treasurer who has charged and 
paid over to the county the statutory one per 
cent fee for collection of blanket mill levy taxes 
may reclaim this money from the county in 
order to satisfy refunds demanded by the tax- 
payers? 


CONCLUSION: When all demands for refund have been audited 
and allowed the county treasurer may claim 
from the county, whose miscellaneous income 
was augmented by the receipt of the collection 
fees, so much of the fees as may be required to 
enable him to satisfy in full the demands for 
refund and properly to distribute to the districts 
entitled thereto the taxes for refund of which 
no demand is authorized or is made, upon which 
latter sums a fee of one per cent may properly 
be charged. 


L. B. 7 of the 1952 Special Session of the Legislature, the 
Sixty-Fourth Extraordinary Session, authorizes any person who, 
between the first day of November, 1951 and the 30th day of June, 
1952, paid the blanket mill school tax levied for the calendar year 
1951 to demand a refund of that tax and to recover it. 


The statute imposes no duty upon a county treasurer to seek 
out such persons and to notify them of their right to demand a 
refund. A taxpayer who wishes to recover the tax must personally, 
in writing, make a demand upon the county treasurer to refund 
the amount of the 1951 tax. 


As a consequence, it will undoubtedly be the case, as the legis- 
lature contemplated, that at the end of the period within which 
demands for refund may be filed there will remain in the fund not 
only money derived from the 1950 levy but also money derived 
from the 1951 levy. By Section 3 of the act this residue is to be 
distributed to the school districts in which was located property 
upon which a tax was paid but in respect of which no refund was 
authorized or demanded. 


On the residue of the taxes collected it is plain that the 
county treasurer may properly collect a fee of one per cent, as 
authorized by Section 33-144, R. S. Supp. 1951. On the aggregate 
sum collected from and refunded to taxpayers it is not necessary 
to decide whether the county treasurer lawfully collected the statu- 
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tory fee. Such moneys, in view of the ruling of the court in 
Peterson v. Hancock, 155 Neb. 801, were not taxes levied for school 
purposes but were merely illegal exactions from taxpayers of 
money which they had no obligation to pay. Insofar, therefore, as 
it will eventually turn out that a county treasurer will be obliged, 
as an incident to satisfying each demand for refund, to restore 
a portion of the statutory fee so collected by him, he may recover 
such money from the county which received it and now cannot 
legally claim to retain it as against the statutory right of the tax- 
paver to demand that the full amount of the tax be refunded to 
im. 


The treasurer may, therefore, satisfy out of the fund now in 
his hands all demands which are allowed by the county board and 
thereafter file with the county board a claim for the amount which 
then appears to be needed in order properly to disburse the residue 
of the taxes collected. The amount which will then be needed 
cannot be a sum which is greater than the difference between a 
sum representing one per cent of the whole tax collected between 
November 1, 1951 and June 30, 1952 and a sum representing one 
per cent of the amount of the taxes which are to be distributed to 
the districts. 


September 25, 1952 
SCHOOL DISTRICTS 


Equipment Held in Trust for Benefit of Several Districts 


REQUESTED BY: Ross D. Druliner, Jr., County Attorney, Benkel- 
man, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
: Homer L. Kyle, Asisstant ‘Attorney General. 


QUESTION: Can a school district enter into a contract with 
other school districts for the purchase of equip- 
ment to provide hot lunches for the pupils in 
the schools, of the~participating districts, the 
equipment to be held in trust for the benefit of 
all the participating districts? 


CONCLUSION: Yes. 


A school district is a body corporate possessing all the usual 
powers of a corporation for public purposes, including the power to 
purchase, hold and sell such personal property and real estate as 
the law allows. Section 79-401, R. R. S. 1943. 


Among the duties imposed by law on the school board is that 
of providing. the necessary supplies and equipment and of making 
such rules and regulations as it may think necessary for the govern- 
ment and health of the pupils. Section 79-443, R. R. S. 1943. 
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Section 79-486, R. R. S. 1943, provides that the governing board 
of any public school district, when authorized by a majority of the 
votes cast at an annual or special meeting, is empowered to con- 
tract with the district board of any neighboring public school 
district for the instruction of pupils residing in the first-named 
district, etc. We believe that this general power to enter into 
contracts with neighboring districts for instruction of their pupils 
carries with it the implied power to contract with respect to all 
matters reasonably pertaining to such instruction which would 
include matters for the protection of the health of the pupils such 
as the hot-lunch program here involved. 


While we believe that the trustees of a school district do not 
have the power to spend funds of the district for equipment that 
is to become the property of another district, we can see no legal 
objection to the joing of two or more districts for the purchase of 
equipment to be held in trust for the benefit of all the participating 
oe as is provided in the form of contract you have 
submitted. 


If a school district enters into a contract of this kind, there 
should, of course, be a suitable appropriation in the district budget 
for the purpose of carrying out the contract. 


September 25, 1952 
REVENUE AND TAXATION 


Estates of Deceased Persons; Property Not Returned For 
Taxation; Interest and Penalty. 


REQUESTED BY: Mr. Frederick H. Wagener, County Attorney, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
William T. Gleeson, Deputy Attorney General. 


QUESTION: Whether the county assessor in certifying to a 
county treasurer the amount found to be due 
from an estate containing property which was 
not returned by the decedent for taxation should 
compute the prescribed penalty by reference to 
the amount of the tax found to be due or to 
the combined amount of the tax and interest? 


CONCLUSION: The penalty is to be computed by reference 
solely to the amount of the tax found to be due. 


Sections 77-316 to 77-319, R. R. S. 1943 relate to the discovery 
in the hands of a fiduciary of the estate of a decedent of property 
not returned for taxation by the decedent in the last three years of 
his life, and the imposition of a tax, interest and penalty: The 
county assessor is required to certify to the county treasurer the 
amount of the tax found to be due, together with interest and a 
penalty of a prescribed percentage. 
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Section 77-318 provides, so much of it as is pertinent, as 
follows: 


“* * * To the tax shall be added interest at seven per cent 
per annum from the date the tax would have been due, if the 
property had been returned for taxation, plus a penalty of ten 
per cent of the amount due on tangible property and fifty per 
cent of the amount due on intangible property. This interest 
and penalty shall be included in the amount so certified to 
the county treasurer, as above provided.” 


Section 77-318 derives from an act passed in 1941 and amended 
at the next regular session of the legislature. Laws 1943, c. 180, 
P. 625. The title of the amendatory act reads, in part, as follows: 


“* * * to provide that property, found not to have been 
assessed for taxation during three taxing periods or taxable 
years prior to the year the deceased died, shall be taxed at the 
same rate as it would have been taxed had it been returned 
for taxation, plus interest thereon at seven per cent per annum 
from the date or dates prescribed in this act, and a penalty of 
ten per cent of the amount due on the tangible property 
omitted and fifty per cent of the amount due on the intangible 
property omitted; * * *.” 


The impact of the word “plus” in the title is such as to re- 
quire that there shall be added to the amount of the tax fund to 
be due, first, interest thereon at seven per cent, and, second, a 
penalty of a prescribed per cent of the amount of the tax found 
to be due. The word “plus” indicates something added to that 
which has gone before, and in this instance grants a power to 
collect a compensatory sum together with interest, the compensa- 
tory sum to be measured by the principal thing, the amount of the 
tax found to be due. Cf. Central Bridge & Construction Co. v. 
Saunders County, 106 Neb. 484, 184 N. W. 220. 


The shift in position of the word “plus” in the body of the act 
does not so operate as to enlarge, by the addition thereto of the 
interest, the base amount against which the penalty is to be com- 
puted. The act cannot be so construed as to be broader in its appli- 
cation than the title permits. Drainage District v. Kirkpatrick- 
Pettis Co., 140 Neb. 530, 300 N. W. 582. That the title may be 
resorted to in determining the intention of the legislature is settled. 
Cf. Nebraska Central Bldg., & Loan Ass’n. v. Yellowstone, 141 Neb. 
679, 4 N. W. 2d 762. 


We are fortified in our conclusion by observing that in School 
District of the City of Omaha v. Adams, 147 Neb. 1060, 26 N. W. 2d 
24 the court, in stating the argument of the appellant, at page 1062 
of the Nebraska Report, clearly discloses that the district court of 
Douglas County, in entering judgment on the mandate, had computed 
fae penalty by reference solely to the amount of the tax found to be 

ue. 
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September 26, 1952 
COUNTY BOARD OF MENTAL HEALTH 
Compensation of Members — Clerk 
REQUESTED BY: Joseph Ach, County Attorney, Friend, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: What compensation should be allowed to mem- 
bers of the County Board of Mental Health and 
to the Clerk for their services in counties under 
200,000 population? 


CONCLUSION: Under Section 83-337, R. R. S. 1943, each member 
of the board is entitled to five dollars for each 
case heard and determined, and also to mileage 
and necessary expenses, except board. The Clerk 
is entitled to five dollars and expenses for each 
case as a member of the board, and, in addition, 
he is entitled to $2.50 for making the required 
entries in the records, and an additional 25c for 
each notice or process issued under seal. 

Under the provisions of Section 33-106.02, R. S. 
Supp. 1951, the clerk must report and pay to the 
county treasurer, for the county general fund, 
all fees and compensation received as a member 
and clerk of the County Board of Mental Health. 


Section 83-337, R. R. S. 1948, provides that in counties having 
a population of not more than two hundred thousand inhabitants, 
the members of the county board of mental health shall be allowed 
compensation at the rate of five dollars for the hearing and final 
determination of each case. 


The statute provides that in counties having a i gr of 
more than two hundred thousand the members shall be allowed 
compensation at the rate of $5.00 per day for the time actually 
employed in the duties of their office. 


This statute goes on to provide that members shall be allowed 
their necessary and actual expenses—but not including board—and 
rae ag if any is due, is to be computed in accordance with Section 
84-306. 


The statute further provides that the clerk, in addition to his 
compensation as a member of the county board of mental health 
shall be allowed one half as much more for making the required 
entries in the records in all cases of inquest and meetings of the 
board for any purpose, and for the filing of any papers required 
to be filed. He is also allowed twenty-five cents for each notice 
or process required to be issued under seal. 


We interpret the provisions of this statute to mean that in 
counties having a population of not more than two hundred thousand 
inhabitants, each member of the board is entitled to receive five 
dollars for each case heard and determined, and is also entitled to 
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reimbursement for his necessary expenses including mileage while 
performing the duties of his office, but is not entitled to reimburse- 
ment for his meals. 


The clerk is entitled to five dollars for each case, as a member 
of the board and, in addition thereto, he is entitled to $2.50 in each 
case for making the required entries in the records in all cases 
of inquest and meetings for any purpose and filing of any papers 
required to be filed. In addition to this he is entitled to 25c for 
each notice or process issued under seal. 


The clerk of the district court is ex officio a member of and 
clerk of the County Board of Mental Health. Section 83-317, R. S. 
Supp. 1951. You will note that under the provisions of Section 
33-106.02, R. S. Supp. 1951, the clerk of the district court is not 
permitted to retain for his own use “any fees, revenues, perquisites 
and receipts”, but must report all such fees, revenues, perquisites 
and receipts each month and pay the same to the county treasurer 
to be credited to the general fund of the county. See Report of 
Attorney General, 1947-1948, page 419. 


September 26, 1952 
CIGARETTE TAX 


Wholesale Dealers and Distributors 
When Entitled To Permit 


REQUESTED BY: H. L. Wichman, Chief Cigarette Tax Division, 
State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
. Homer L. Kyle, Assistant Attorney General. 


QUESTION: A party who owns or has a financial interest in 
a beer tavern, a theater and a market, has 
applied for a tobacco wholesale dealer’s license 
and permit under the Cigarette Tax law, but 
intends to sell cigarettes to the public through 
these agencies above mentioned exclusively, and 
will not sell to other retail licenses. Is he 
entitled to a permit as a wholesale dealer? 


CONCLUSION: No. 


The Cigarette Tax law includes Sections 77-2601 to 77-2619, 
inclusive, R. R. S. 1943. Section 77-2601 of this act defines the 
term “wholesale dealer” as. follows: 


“The term. ‘wholesale dealer’ includes only those persons 
who. sell cigarettes.to licensed retail dealers other than branch 
stores operated by or connected with such wholesale dealer 
or for purposes of resale only, as prescribed by Sections 28-1025;” 
ete. . 
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The term “retail dealer” is defined by the same statute as 
including “every person other than a wholesale dealer engaged in 
the business of selling cigarettes in this state irrespective of quantity, 
amount or number of sales thereof; etc. 


It is clear that a party who sells cigarettes only through stores 
and other agencies which he owns or with which he is connected 
is not a wholesale dealer but a retail dealer and is not entitled to 
a permit as a wholesale dealer. 


September 27, 1952 
ASSISTANCE 
Legal Settlement—Effect of Living in Nursing Home 


REQUESTED BY: R. lL. Haines, County Attorney, Kearney, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: In 1950 a resident of Harlan County was placed 
by his family in a nursing home in Buffalo 
County and cost of his care was paid by Harlan 
County. Early in 1951, the recipient of this 
assistance inherited about $1800.00 and Harlan 
County ceased to pay assistance for his care. He 
remained in the nursing home, paying for his 
care from his inheritance until it was exhausted in 
August, 1952. Harlan County now refuses to pay 
further assistance, claiming that this applicant 
now has his legal settlement in Buffalo County. 
In which county does he now have a legal 
settlement? 


CONCLUSION: The recipient has now a legal settlement in 
Buffalo County. 


Section 68-115, R. R. S. 1943, defines the term “legal settlement’, 
as applied to indigent persons, as follows: 


“The term ‘legal settlement’ in Sections 68-101 to 68-123 
shall be taken and considered to mean as follows: Every person, 
except those hereinafter mentioned, who has resided one year 
continuously in any county, shall be deemed to have a legal 
settlement therein; Provided, every person who has resided one 
year continuously within the state, but not in any one county, 
shall have a legal settlement in the county in which he has 
resided six months continuously. The time during which a 
person has been an inmate of any public or private charitable 
or penal institution, and each month during which he has 
received relief from private charity or the poor fund of any 
county shall be excluded in determining the time of residence 


—664— 


hereunder. Every minor not emancipated and settled in his 
own right shall have the same legal settlement as the parent 
with whom he has resided; and every married woman shall 
have the legal settlement of her husband, if she has one; or, if 
she is abandoned or deserted by him, she may acquire a legal 
settlement as if she were unmarried. A legal settlement in this 
state shall be terminated and lost by (1) acquiring a new one in 
another state; or (2) by voluntary and uninterrupted absence 
from this state for the period of one year with intent to abandon 
his residence in Nebraska.” 


Your letter of inquiry indicates that the recipient of relief has 
now resided in Buffalo County continuously for more than one year 
without having received aid or assistance from Harlan County. He 
has, however, during all of this period, resided in a nursing home, 
and for more than a year at his own expense. The question would, 
therefore, seem to depend on whether, during the period in which 
he was paying his own expenses, but living in the nursing home, he 
was “an inmate of a public or private charitable institution.” 


The test as to whether an institution of this nature is a charitable 
institution or not is usually determined by the fact as to whether or 
not it is operated for profit. Southern Methodist Hospital v. Wilson 
(Ariz.), 77 P. 2d. 458; Cleveland Osteopathic Hospital v. Zangerle, 
153 Ohio State 222, 91 N. E. 2d 261. In the case of In re Merrill, 
171 N. Y. S. 163, 183 App. Div. 216, it was held that a home for aged 

ersons which required its applicants to pay an entrance fee of 
300.00 and to convey to it all their property was not a “charitable 
institution”. 


We assume that the home in which the recipient you mention 
has been residing in Buffalo County is operated for the profit of 
its owners and is, therefore, not a charitable institution. Even if it 
were, we doubt if the recipient would come within the exception 
of the statute as we believe the statute contemplates only inmates 
who are being supported by public or private charity. In any 
event, it is our conclusion that this recipient has now established a 
legal settlement in Buffalo County. 


October 1, 1952 
REVENUES AND TAXES 
Constitution, Amendment Thereof to Authorize Legislature 
to Provide Different Method of Taxing 
Motor Vehicles 


REQUESTED BY: F. B. Decker, Superintendent of Public Instruc- 
_ tion, State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence. S. Beck, Attorney General; 
William T. Gleeson, Deputy Attorney General. 


QUESTIONS: Whether, if adopted, the proposed constitutional 
amendment authorizing the Legislature to pro- 
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CONCLUSIONS: 


vide a different method of taxing motor vehicles 
will permit the Legislature to enact a statute 
which will: 


1. So distribute the yield of the tax between the 
State and the various governmental subdivisions 
as to give to school districts a share which 
is less, in proportion to shares of the State 
and other governmental subdivisions, than is now 
being received by school districts? 


2. Require that the yield of the tax shall be 
devoted to highway and road purposes? 


3. So change the tax base, i. e., shift the impact 
of taxes upon all sources of a school district’s in- 
come, as relatively, to diminish the aggregate 
amount yielded by the mill taxes presently being 
levied for school districts upon tangible property, 
including motor vehicles, and intangible property? 


1. No. 


2. In the case of school district, the share of the 
tax apportioned to them could be used only for 
school purposes; in the case of the State and all 
other governmental subdivisions entitled to a 
share, the Legislature could require that each 
should devote its share of the tax to highway and 
road purposes within its own territorial bound- 
aries. 


3. It cannot be affirmed that such will necessar- 
ily be the case, but it may conditionally be 
affirmed that such could be the case, e. g., for 
school districts with a statutorily prescribed lim- 
itation on the maximum mill levy upon tangible 
property, if the motor vehicle tax received under 
the new law by such school districts should be 
not approximately equal in amount to the ad 
valorem mill taxes upon motor vehicles presently 
collected for such school districts, assuming the 
number of motor vehicle, upon which taxes are 
presently paid, to be constant, relatively, and that 
there be no change in the limitation upon mill 
levies upon tangible property by school districts 
thus affected. 


Section 1 of Article VIII of the Constitution, if it be amended as 
proposed, will read, the new language being underlined, as follows: 


“The necessary revenue of the state and its governmental 
subdivisions shall be raised by taxation in such manner as the 
Legislature may direct. Taxes shall be levied by valuation 
uniformly and proportionately upon all tangible property, and 
franchises, except that the Legislature may provide for a differ- 
ent method of taxing motor vehicles: Provided, that such tax 
proceeds from motor vehicles taxed in each county shall be 
allocated to the state, counties, townships, cities, villages, and 
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school districts of such county in the same proportion that the 
levy of each bears to the total levy of said county on personal 
tangible property. Taxes uniform as to class may be levied by 
valuation upon all other property. Taxes, other than property 
taxes, may be authorized by law. Existing revenue laws shall 
continue in effect until changed by the Legislature.” 


We have given careful consideration to the intended and the 
actual literal impact of the underlined language which follows the 
word “provided”. We have no doubt, from an examination of the 
records of the committee which reported out the bill, L. B. 120, 
Session Laws, 1951, c. 160, P. 636, and from a consideration of the 
language contained in the measure to be submitted on the ballot, 
that the Legislature intends that the people are to understand that 
if the amendment be adopted, then the language of the proviso will 
be taken by the Legislature to require that the yield of the tax 
which the Legislature may cause to be levied upon motor vehicles 
shall be so distributed as to allocate to a given school district such 
percentage of the tax collected from the owner of a motor vehicle 
having a tax situs in that school district as is eaual to the percentage 
which the district will receive from the aggregate mill tax levied 
upon tangible personal property in that school district. 


Thus, if the case be, for example, that the aggregate mill levy 

in a given school district is 45 mills (i. e., state, 5 mills; county, 5 

mills; city, 15 mills; and school district, 20 mills), then the school 

district will be entitled to receive twenty-forty fifths of the yield of 

the tax levied upon a motor vehicle having a tax situs in the district 

4 in the municipality located within the boundaries of that school 
istrict. 


We are obliged to affirm that a literal application of the formula 
set forth in the language of the proviso would not produce the 
result above stated. We do say that the legislative intention is 
made manifest when the language of the proviso is considered as 
though it read, as follows: 


Provided, that such tax proceeds from motor vehicles taxed in 
each county shall be allocated to the state, the county, and to the 
townships, cities, villages, and school districts of such county in 
the same proportion that the levy of each bears to the total levy in 
each tax district in said county on tangible personal property. 


It will be noted that the underlined words, when interpolated, 
do no more than to make explicit what was assumed to be implicit, 
the Legislature apparently having in the back of its mind, if we 
may so speak, knowledge that all taxes actually are levied for all 
tax districts by an agency of the county, the county board of equali- 
zation. The state, each county, each township, each city, each 
village and each school district, is an independent tax district, with 
some districts underlying others. It can not be assumed that the 
Legislature, and the public, generally, is not aware that the total 
number of mills levied upon tangible property varies for each tax 
district in a given county. 


In short, the distribution formula or allocation factor is to be 
applied to each tax paid, and only, on-those motor vehicles having a 
tax situs in a given taxing district. So far as a particular school 
district is concerned its proportion of the tax will be determined by 
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setting up a fraction the enumerator of which will be the mill levy 
of that school district and the denominator of which will be the 
aggregate of the mill taxes levied in that school district for state, 
county, school, and if there be any, for township and city or village 
purposes. 


It is enough to add that we do not perceive that any other 
formula, or method of application of a formula, can be deduced from 
the words of the proposed amendment and still make sense as a 
matter of fiscal practice. 


In respect to the use of the yield of such motor vehicle tax as 
the Legislature might provide, if the amendment be adopted, it is 
enough to point out that the portion of the tax allocated to school 
districts could be used only for school purposes. Article VII, Section 
4, Constitution of Nebraska; State v. Walsh, 31 Neb. 469, 48 N. W. 
263. In respect to the use of the yield of the tax by the state, 
counties, townships, cities and villages, it does appear that the Legis- 
lature could command that the yield of the tax allocated to them 
should be devoted wholly to highway and road purposes within the 
territorial boundaries of these respective taxing districts. Cf. State 
v. Graham, 16 Neb. 74, 19 N. W. 470. 


We think it plain, if the amendment be adopted, that the will of 
a majority of the members of the Legislature will determine what 
the motor vehicle tax will be and how much money will be yielded 
by the tax. We think it equally plain, if the returns to various 
school districts from the motor vehicle tax be less than the aggregate 
that has heretofore been.obtained from the present ad valorem 
mill tax, then such school districts will be obliged to obtain from 
other tax sources the money necessary to meet the costs of operating 
schools. If the returns decline, and if no new source of taxes be 
provided, then such districts will be obliged, assuming costs to 
remain constant, to increase the mill levies upon tangible property. 
If the case be such, in view of the foregoing assumptions, that 
school districts of a given class are presently making mill levies at 
the statutory limit, and if the Legislature do not lift the mill levy 
peek, then there would be a loss of income to such school 
istricts. 


It is manifest that we can not discuss all the hypothetical 
cases which might be stated, nor the consequences which might be 
alleged to follow. It is enough for us to say that we can not affirm 
that school districts, generally, will or will not lose a portion of 
their income. This is a matter which will be settled only by the 
action of the Legislature. 


Whatever differences of opinion there may be, if any, respecting 
the construction to be placed upon the words, “except that the Leg- 
islature may provide for a different method of taxing motor vehicles’, 
which, if the amendment be adopted, will follow the present com- 
mand of Section 1 of Article VIII that “The necessary revenue of 
the state and its governmental subdivisions shall be raised by taxa- 
tion in such manner as the Legislature may direct; but taxes shall 
be levied by valuation uniformly and proportionately upon all tangi- 
ble property and francises”, still it appears to us that the necessary 
import of the word “‘except”, in view of the proposed excision of 
the word “but”, is to authorize the Legislature, if it sees fit to do 
so, in its discretion, to tax motor vehicles by a “method” which does 
not involve valuation. 


—668— 


The Legislature will not be bound to levy a mill tax upon the 
value of a motor vehicle, but may levy a tax such as a graduated or 
flat fee upon each vehicle, without regard to value. 


The word “manner” means the way in which something is 
done. The word “method” means a way of doing something. The 
“manner” in which revenue is raised is the way the thing is done, 
and a “method” of taxing is a “way” or “system” or “procedure” 
for getting the thing done, the revenue raised. Cf. State v. Karr, 64 
Neb. 514, 90 N. W. 298 and Western Union Telegraph Co. v. City 
of Omaha, 73 Neb. 527, 103 N. W. 84. 


If the amendment be adopted, then it will be the people’s will 
that the Legislature may direct the “way” in which the necessary 
revenue shall be raised and, in considering motor vehicles as a 
source of revenue, that the Legislature shall be free to treat motor 
vehicles as though they were not tangible property, and therfore 
may devise a tax which may or may not include the element of 
valuation of the vehicle, and as an incident thereto may provide 
for collection of the tax whenever the vehicle is registered. 


To sum up: The amended Section will say, in effect: Taxes 
shall be levied by valuation uniformly and proportionately upon all 
tangible property and franchises, except that motor vehicles may 
be taxed without regard to any valuation, and in such way and the 
tax collected at such time as the Legislature directs. Western Union 
Telegraph Co. v. City of Omaha, 73 Neb. 527, at page 540. The 
office of the proviso is to command that whether or not the Legis- 
lature does tax motor vehicles, without regard to any valuation, 
still it must apportion the yield of the tax in precisely the same 
manner that the yield of the mill tax levied upon other tangible 
personal property is apportioned, as explained hereinbefore. 


It is almost superfluous to add that, of course, motor vehicles 
must be taxed in some manner. Section 2 of Article VIII of the 
Constitution exempts from taxation only the motor vehicles owned 
by the State and its government subdivisions. ; 


October 3, 1952 
COUNTY BUILDINGS 
Funds for Erection of Courthouse—lInterpretation of Section 23-120 


REQUESTED BY: Ray E. Sabata, County Attorney, David City, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTIONS: 1. Does the provision in Section 23-120, R. S. 
Supp. 1951, requiring a vote of the people on an 
appropriation exceeding $10,000.00 provide a 
method, in itself, for raising funds for the erec- 
tion of a courthouse? 
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CONCLUSIONS: 


2. If so, is there any limitation on the amount 
that could be appropriated? 


3. What form should the notice take and how 
long should it be given? 


4, If not a method for raising funds, does it refer 
to a bond issue? 


5. Does the provision of Section 23-120 em- 
powering the county board to make an annual 
levy not exceeding five mills when requested to 
do so by a petition signed by at least fifty-five 
per cent of the voters, provide, in itself, a meth- 
od for raising funds for the erection of a court- 
house? 


6. Does the provision of Section 23-120 that in 
counties having no bonded indebtedness the 
county board, without the filing of such petition, 
may levy a tax not exceeding 1% mills per year 
for not exceeding 10 years to provide a fund for 
the erection of a courthouse, etc., provide a meth- 
od, in itself, for raising funds for the erection 
of a courthouse? 


7. Does the $200,000 limitation apply to cases 
referred to in question No. 6 above? 


8. Would any notice have to be given or an elec- 
tion held in cases referred to in question No. 6 
above? : 


1. No. 
2. No. 


3. The procedure as’ to publication of notice is 
governed by Section 23-126, R. S. 1943. 


4. This provision applies to all appropriations for 
erection of county buildings amounting to more 
than $10,000.00 whether financed by bond issue 
or not, except as otherwise provided in the 
statute itself. 


5. Yes. However if the proposed levy, when ad- 
ded to other assessments for county purposes, 
causes the total to exceed the constitutional five- 
mill limit, approval by a vote of the people of 
the county is required. 


6. Yes. 
7. No. 
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8. Only in case the proposed assessment when 
added to other assessments for county purposes 
exceeds the constitutional five-mill limit. 


Section 23-120, R. S. Supp. 1951 reads as follows: 


“The county board shall erect or otherwise provide a suit- 
able courthouse, jail, and other necessary county buildings, and 
for that purpose to borrow money and issue the bonds of the 
county to pay the same. The board shall keep the said buildings 
in repair and provide suitable rooms and offices for the accom- 
modation of the several courts of record, compensation court 
or any member thereof, the Commissioner of Labor for the con- 
duct and operation of the state free employment service, the 
county board, clerk, treasurer, sheriff, clerk of the district 
court, county superintendent, county surveyor, county agricult- 
ural agent and county attorney (provided the county attorney 
shall hold his office at the county seat) and suitable furniture 
therefor. But no appropriation exceeding ten thousand dollars 
shall be made for the erection of any county building except as 
hereinafter provided, without first submitting the proposition to 
a vote of the people of the county at a general election or a 
special election ordered by the board for that purpose, anc the 
same is ordered by a majority of the legal voters thereon; Pro- 
vided, that the county board of any county in this state is hereby 
authorized and empowered, when requested so to do by a peti- 
tion signed by at least fifty-five per cent of the legal voters in 
the county, based on the average vote of the two preceding 
general elections, to make an annual levy not exceeding five 
mills upon the dollar on all taxable property in the county for 
the purpose of providing a fund for the erection of a courthouse 
or jail, said fund to be used only in the construction of a court- 
house or jail or to pay the expenses of tearing down an existing 
courthouse or jail or making improvements thereon; and pro- 
vided further, the total estimated amount to be raised by such 
special levy shall not exceed the sum of two hundred thousand 
dollars and said levy may be spread over a term of years, not 
exceeding twenty, to produce such sum. In counties having no 
bonded indebtedness, the county board, without the filing of 
such petition, may levy a tax of not to exceed one and one half 
mills per year for not exceeding ten years for the purpose of 
providing a fund for the erection or repair of a jail or courthouse 
and procuring a site therefor, but in no case shall the levy of 
taxes made by the county board for all purposes, including the 
taxes levied herein provided for the erection or repair of a 
courthouse or jail, exceed in any one year the sum of fifty 
cents on every one hundred dollars of the assessed valuation 
of the county.” 


1. You first inquire if the provision in Section 23-120 requiring 


a vote of the people approving an appropriation exceeding $10,000 
provides a method, in itself, for raising funds for the erection of a 
courthouse. 


It will be noted that the statute first imposes a duty on the 


county board to erect or otherwise provide a suitable courthouse, 
jail and other necessary county buildings. 
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We do not construe the provision of Section 23-120 requiring 
approval by a vote of the people of appropriations for county build- 
ings exceeding $10,000.00 as providing a method, in itself, of raising 
funds for the erection of a courthouse or other county building. It 
is a mere condition applicable to all methods of raising funds for 
such purpose, that where the appropriation exceeds $10,000 it must 
be approved by a vote of the people except in the cases thereafter 
mentioned. 


It is conceivable, of course, that a county may have on hand 
available funds or resources which may be used for the erection or 
maintenance of a county building and need not, therefore, resort to 
a special levy or the sale of bonds for the purpose of raising funds. 
Even in such cases, however, there must be approval by a vote of 
the people if the proposed appropriation exceeds $10,000.00. 


2. As to the limitation on the amount of the appropriation, your 
question is based on the assumption that our answer to your first 
question is in the affirmative, which it is not. However, if there are 
funds or resources available to the county for the erection and main- 
tenance of a county courthouse or other county building, we find no 
statutory provision limiting the amount which may be appropriated 
for such purposes. 


3. You inquire as to what form the notice should take and how 
long it should run. 


Section 23-120 contains no provision as to the form of notice or 
length of time it shall run. In fact, it contains no provision requiring 
a notice of election. However, we think such notice is necessarily 
implied. We believe that the provisions of Section 23-126, R. S. 
1943, govern in such cases. Section 23-126 provides as follows: 


“The mode of submitting questions to the people for any 
purpose authorized by law shall be as follows: The whole 
question, including the sum desired to be raised, or the amount 
of tax desired to be levied, or the rate per annum, and the 
whole regulation, including the time of its taking effect, if it be 
of a nature to be set forth, and the penalty of its violation, if 
there be one, is to be published for four weeks in some news- 
paper published in the county. If there be no such newspaper, 
the publication is to be made by being posted in at least one of 
the most public places in each election precint in the county, 
and in all cases the notices shall name the time when such 
question will be voted upon, and the form in which the question 
shall be taken, and a copy of the question submitted shall be 
posted at each place of voting during the day of election.” 


4. We believe that the provision requiring approval by the 
voters of any appropriation exceeding $10,000.00 applies to all 
appropriations for erection or maintenance of county buildings, 
whether financed by a bond issue or not, except as otherwise 
provided in Section 23-120. 


5. You inquire if the provision in Section 23-120 authorizing the 
county board, when requested by a petition signed by at least fifty- 
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five per cent of the voters to make an annual levy not exceeding 
five mills on the dollar for the erection of a courthouse or jail, etc. 
is a method in itself for raising funds for the erection of a court- 
house. 


It is our opinion that it is. 


We believe that it should be pointed out that, in the event the 
assessment based on a petition of the voters, when added to all 
other assessments for county purposes exceeds the constitutional 
limit of five mills on the dollar, as provided in Section 5, Article VIII 
of the Constitution, the petition by fifty-five per cent of the voters 
will not, in our opinion obviate or dispense with the necessity of 
an election by the people of the county approving the tax. 


6. You further inquire if the provision in Section 23-120 that 
in counties having no bonded indebtedness the county board may, 
without the filing of such petition, levy a tax not exceeding 1144 mills 
per year for not exceeding ten years to provide a fund for the 
erection of a courthouse, etc., provide, in itself, a method for raising 
funds for the erection of a courthouse. 


We believe that it does. 


Here again, however, we call attention to the tax limit imposed 
on counties by Section 5, Article VIII of the Constitution. In case 
this special tax when added to other taxes assessed for county 
purposes causes the aggregate to exceed five mills on the dollar, 
such tax must be approved by a vote of the people. 


7. You inquire if the limitation of $200,000.00 mentioned in 
Section 23-120 applies to cases described under number 6 above 
where a county having no bonded indebtedness, without a petition 
of the voters, levies not to exceed 114 mills per year for the erection 
of a courthouse or jail. 


It is our opinion that the $200,000 limitation does not apply in 
these cases but only to cases where the county board undertakes to 
levy an assessment on authority of a petition signed by at. least fifty- 
five per cent of the voters where such assessment is not approved 
by a vote of the people. 


8. You inquire if, in cases where the county has no bonded in- 
debtedness and desires to raise a fund by levy of not to exceed a 
1% mill levy per year over a period not exceeding ten years, as 
outlined in question No. 6 above, it would be necessary to give 
notice and hold an election. 


We believe no election is necessary in such cases unless, as 
mentioned above, such levy, when added to the total assessed for 
county purposes, causes the total levy to exceed the constitutional 
five-mill limit. In such case an election must be held and the pro- 
cedure outlined in Section 23-126, R. S. 1943 should be followed. 
See Chicago B. & Q. R. R. Co. v. ‘County of Gosper, 153 Neb. 805, 
46 N. W. 2d 147. 
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October 11, 1952 
ROADS AND IRRIGATION 


Contracting for Test Road Project 


REQUESTED BY: H. L. Aitken, State Engineer, Department of 


OPINION BY: 


QUESTION: 


CONCLUSION: 


Roads and Irrigation, State Capitol, Lincoln, 
Nebraska. 


Clarence S. Beck, Attorney General; 
Clarence A. H. Meyer, Assistant Attorney Gen- 
eral. 


Does the Department of Roads and Irrigation of 
this state have the authority at this time to 
make a payment of approximately $21,000.00 to 
the American Association of State Highway 
Officials as its share of the cost of a proposed 
road test project, where total cost of the pro- 
ject is $3,700,000, of which $1,500,000 will be 
paid by Federal Aid, $150,000 will be paid by 
the Bureau of Public Roads, interested industries 
will contribute $1,000,000, and departments of 
the various states will pay $1,000,000; such pro- 
ject to consist of a special highway about six 
miles in length to be constructed in a _ state 
other than Nebraska over which vehicles will 


' be operated under controlled conditions for the 


purpose of obtaining engineering data to assist 
in design and construction of new pavements, 
preservation and improvement of existing pave- 
ments, determination of allowable loadings, 
assembling of information relative to costs, and 
various related factors, all of which engineering 
and cost data would be beneficial to the Depart- 
ment and result in substantial savings in this 
state, and the test project itself being one which 
could not be undertaken by any one state or 
contributor because of its size and scope? 


No. 


In order that a public officer may enter into a contract which 
will bind the state, two essentials must be present .First, there must 
exist. some.statutory ‘authority to enter into the contract for the 
purposes. contemplated; and, second, there must be an existing 
appropriation which is adequate to cover the liability about to be 
created against the state. 


With reference to the first essential, our Court has pointed out 
in State v. Cochran, 113 Neb. 846, 205 N. W. 568, that: 


“Executive state officers have no general authority to enter 
into executory contracts thereby binding the state, and the 
state is not bound by contracts made by them in excess of their 


authority.” 
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And in Witzenburg v. State, 140 Neb. 171, 299 N. W. 533, it 
was pointed out that, “It is a well-established principle that, if a 
public officer in performing his ministerial duties acts beyond the 
express authorization of the law, his acts will be held to be void.” 
(See also, Roadmix Construction Corp. v. State, 143 Neb. 425, 9 N. W. 
2d 741). 


We have examined the statutes conferring powers upon the 
Department of Roads and Irrigation, but find none from which 
there could be implied the authority to enter into a contract with a 
private association to construct a test road in another state for the 
purpose of conducting thereon various engineering test projects, the 
results of which would be made available to this state for improving 
highway construction methods and for other related purposes. We 
have not overlooked Section 66-424(4), but are of the opinion 
that the language used therein is not sufficiently broad to justify 
the conclusion that the legislature intended thereby to confer author- . 
ity for participating in projects of the nature here contemplated. 


In view of the conclusion reached, it is unnecessary to consider 
the second essential referred to above, i. e., the existence of an 
appropriation to cover the contemplated obligation. However, if 
legislative authorization is sought and obtained for the proposed 
project, it is suggested that the language appearing in the present 
appropriation for the Department should be broadened to include 
authorization for engineering studies to be conducted outside the 
state. 


October 15, 1952 
RAILWAY COMMISSION 
Motor Contract Carriers; Necessity for Permit 


REQUESTED BY: Edward E. Carr, County Attorney, McPherson 
County, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard Williams, Special Assistant Attorney 
General. 

QUESTIONS: 1. Where a rancher, in a county not served by a 


railroad and with no established trucking route, 
trucks farm products and supplies to and from 
ranches and markets and also does some contract 
trucking from Tryon in that county, to North 
Platte, must he obtain a permit as required 
under the provisions of Section 75-233, R. R. S. 
1943? 


2. Where truckers, in a county not served by a 
railroad and with no established trucking route, 
stand ready to haul brick from North Platte to 
Tryon for the construction of a school, and it 
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appears that licensed carriers prefer not to 
undertake to haul over the existing road due to 
its condition, must permits be obtained by such 
truckers under the provisions of Sec. 75-233, R. 
R. S. 1943? 


CONCLUSIONS: 1. Yes. 
2. Yes. 


Sec. 75-223 (10), R. R. S. 1943, defines “contract carrier’ as 
“any motor carrier transporting passengers or property for hire other 
than as a.common carrier.” Sec. 75-223 (9), R. R. S. 1943, defines 
“eommon carrier” as “any person who or which undertakes to tran- 
sport passengers or property for the general public in intrastate 
commerce by motor vehicle for hire, whether over regular or irregu- 
lar routes, upon the highways of this state”. 


If the persons involved do not hold themselves out to the general 
public as carriers for hire, but contract individually for transport 
jobs, then their activity brings them within the definition of “con- 
tract carriers”. 


Sec. 75-224 (5) (6) clearly excepts “motor carriers for. hire 
engaged in intrastate commerce” transporting “ranch, dairy or 
farm products, including livestock, by motor vehicle from 
or to any ranch, dairy, feed lot or farm for use thereon when 
originating at or destined to a neighboring trading point or points” 
and “supplies or merchandise ____.. by motor vehicle from or to any 
ranch, dairy, feed lot or farm for use thereon when originating at or 
destined to a neighboring trading point or points.” However, it is 
affirmed that the person concerned does “other trucking from North 
Piatte up to Tryon and in the vicinity of Tryon.” If “other trucking” 
means other than the farm products or supplies that he transports 
between ranch and market, and that such trucking is not “from or 
to any ranch, dairy, feed lot or farm”, then this “other trucking” is 
not within the exceptions of 75-224 (5) (6). The carrier is subject 
to the provisions of 75-233, R. R. S. 1943, and must obtain a permit. 


Sec 75-233 makes it “unlawful for any person to engage in the 
business of a contract carrier by motor vehicle in intrastate com- 
merce on an public highway of Nebraska unless there is in force 
with respect to such carrier a permit issued by the State Railway 
Commission, authorizing such person to engage in such business.” | 


It is clear that the hauling of brick to the site where a school is 
being constructed is not within any exceptions of Sec. 75-224, and, — 
therefore, the Act applies to persons who undertake to carry such 
brick. They are required by Sec. 75-233 to obtain a permit before 
any of the contemplated hauling is accomplished. 


Sec. 75-222 to 75-250, regulating motor carriers, contain no ex- 
emption from the requirement that a permit be obtained by a con- 
tract carrier because a community’s need for such transportation is 
due to lack of railroad service or trucking facilities. 
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October 15, 1952 


COUNTY ATTORNEYS 


Duties Under Uniform Reciprocal Enforcement of Support Act 


REQUESTED BY: Donald H. Weaver, County Attorney, Grand 


OPINION BY: 


QUESTIONS: 


CONCLUSIONS: 


Island, Nebraska. 


Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


1. Do the County Attorneys of Nebraska have 
any duties imposed upon them by the provisions 
of the Uniform Reciprocal Enforcement of Sup- 
ae Act (42-701 through 42-721, R. S. Supp. 
1951)? 


2. If so, please enumerate. 


3. What is the proper method of indexing by the 
Clerk of the District Court of cases brought 
under this act? 


4. Against whom should costs be assessed and 
what is the proper manner for collecting same 
in cases where Nebraska is the initiating state 
under the act? 


5. Against whom should costs be assessed and 
what is the proper method of collecting same 
when Nebraska is the responding state? 


1. Yes. 


2. (a) To enforce section 42-705 relating to ex- 
tradition of obligors accused of crime. 


(b) To initiate actions on behalf of state or 
county for reimbursement of payments for care 
of dependents of obligor. 


(c) To initiate action on behalf of obligee when 
it appears that the dependents of obligor are 
likely to become a charge on the county or state. 


(d) To represent the county and state in all 
actions under this act where the rights of the 
county or state are involved. 


3. They should be indexed under the names of 
the parties as shown in the petition and other 
pleadings. Where county attorney sues on rela- 
tion of an obligee he may title the action: State 
ex rel (obligee) v. (obligor). 
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4-5, Costs should be taxed against party incur- 
ring them in first instance, subject to final 
judgment of the court. They may be demanded 
in advance or collected as are other costs. 


1. The general duties of a county attorney are outlined in sec- 
tions 23-1201 to 23-1203, R. S. 1943. Briefly stated, it is the duty of 
the county attorney to file complaints and to prosecute all criminal 
cases; to represent the county and state in civil suits where they are 
a party; to advise the county board and other county officers on 
legal matters and to protect and enforce the legal rights of the 
state and county. 


While our Uniform Reciprocal Enforcement of Support Act does 
not specifically impose any special duties on the county attorney, we 
believe that it does impose by necessary implication certain duties 
on the county attorney under certain circumstances. 


2. We would enumerate these duties as follows: 


a. To enforce the provisions of section 42-705 relating to 
extradition of obligors accused of crime. 


b. To initiate actions on behalf of the state or county to 
secure reimbursement of expenditures made for the care of de- 
pendents of the obligor. 


ce. To initiate actions on behalf of the obligee when it 
appears that the dependents of the obligor are likely to become 
a charge on the county or state. 


d. To represent the county and state in all actions involving 
the rights or interests of the county or state, particularly when 
requested to do so by the county board or by the Attorney 
General. 


3. You inquire as to the proper method of indexing cases 
brought under this act. 


Section 25-2210, R. S. Neb. 1943, provides that the Clerk of the 
District Court shall enter all actions on the appearance docket and 
shall enter on the general index the names of the parties to every 
suit, etc. He should, of course, enter the case on the appearance 
docket and index the parties in accordance with the title of the 
case and names of the parties as shown on the petition. 


I believe it would be proper for the petition to be entitled State 
of Nebraska ex rel. The Obligee v. The Obligor, particularly in 
those cases brought by the county attorney to enforce support in 
order to protect the county or state from the burden of having to 
support the dependents of the obligor. As we understand the law, 
proceedings may properly be brought in the name of the state on the 
relation of an individual to procure the enforcement of a public duty 
but in a case where the “relator” has also a personal interest. See 
City of Crawford v. Darrow, 87 Neb. 494 (497), 127 N. W. 891; also 
Black’s Law Dictionary (3rd Ed.) p. 707. 
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I see no reason, however, why these proceedings should not be 
brought in the name of the obligee as plaintiff vs. the obligor as de- 
fendant and, in cases where the county or state sues for reimburse- 
ment I believe it should be County of _...... v. Obligor or State of 
Nebraska v. Obligor, as the case may be. 


4. You inquire as to the taxing of costs. Section 33-145, R. S. 
1943, requires that the costs of each party shall be taxed and entered 
on the record separately. Each party is liable in the first instance for 
his own costs although the court, in entering judgment, will ordinar- 
ily tax the costs to the defeated party. In cases brought by a private 
party, either in his own name or by the state or his relation, the 
costs should be taxed in the first instance to the private party who 
institutes the action. He may later recover his costs from the defend- 
ant if the judgment of the court so provides and he is able to collect 
the costs from the defendant. The same is true where the state or 
county initiates the action. The state or county is taxed with the 
costs which it creates but, when the judgment so provides, may re- 
cover them from the defendant (obligor). 


5. In cases where Nebraska is the responding state we think the 
same rule should apply. Each party should be taxed the statutory 
fee for the pleadings or other papers filed, as they are filed. For 
example, if a court of this state, acting as responding state, receives 
a certified copy of the petition filed in the court of another state, as 
provided in section 42-712, it should tax the cost of filing such peti- 
tion to the plaintiff named in such petition. The clerk may, of course, 
require that the fees for filing the petition, docketing the cause, etc., 
as provided in section 35-106, R. S. 1943, be paid at the time the 
petition is tendered for filing, just as if the case were being com- 
menced in his court. 


October 17, 1952 
LEGISLATURE 
Annual Sessions 


REQUESTED BY: Roger V. Shumate, Director of Research, 
Legislative Council, State House, Lincoln, 
: Nebraska. 


OPINION BY: Clarence S Beck, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 


QUESTIONS: 1. Could the Legislature, by statute, change to 
regular annual sessions? This is asked in light 
of the constitutional provisions that, “The Legi- 
slature shall meet in regular session at 12:00 
(noon) on the first Tuesday in January in the 
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year next ensuing the election of the members 
thereof,” (Art. III, Sec.  10)-° and that, “The 
sessions of the Legislature shall be biennial ex- 
cept z otherwise provided by law.” (Art. III, 
ec. 


2. Could the Legislature, without any further 
statutory provision, change to annual meetings 
by the simple device of making appropriations 
for one year only and then availing itself of the 
statutory provision, that, “Whenever ordered 
by two-thirds majority of its members, the Legi- 
slature shall meet at 12:00 (noon) on the first 
Tuesday in January in every even numbered 
year.” (R. S. Neb. 1943, 50-124). This is asked 
in light of the constitutional provision that, 
“Each Legislature shall make appropriations 
for the expenses of the government until the 
expiration of the first fiscal quarter after the 
adjournment of the next regular session.” (Art. 
III, Sec. 22). 


CONCLUSIONS: 1. No. The Legislature can meet in regular 
session only on the first Tuesday in January in 
the year next ensuing the election of the mem- 
bers thereof as provided by Art. HII, Sec. 10 of 
the Constitution. 


2. No. The Legislature in regular session as pro- 
vided by Art. IIT. Sec. 10 of the Constitution is 
required by Art. III. Sec. 22 to make appropria- 
tions for the expenses of Government until the 
expiration of the first fiscal quarter after the 
adjournment of the next regular session. 


Article III, Sec. 10 of the Constitution of Nebraska, provides in 
part as follows: 


“The Legislature shall meet in regular session at 12:00 
o’clock (noon) on the first Tuesday in January in the year 
next ensuing the election of the members thereof. * * *” 


Article IV, Sec. 8 provides: 


“The Governor may, on extraordinary occasions, convene 
the legislature by proclamation, stating therein the purpose for 
which they are convened, and the legislature shall enter upon 
no business except that for which they were called together. 


- Article III, Sec. 6 provides in part: 


“s =" * The sessions of the Legislature shall be biennial 
except as otherwise provided by this constitution or as may be 


otherwise provided by law.” 


With reference to appropriations, Article III, Sec. 22 provides 
in part: 
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‘“Kach Legislature shall make appropriations for the ex- 
penses of the Government until the expiration of the first fiscal 
quarter after the adjournment of the next regular session, and 
all appropriations shall end with such fiscal quarter. And when 
ever it is deemed necessary to make further appropriations for 
deficiencies, the same shall require a two-thirds vote of all the 
members elected to each House, and shall not exceed the amount 
of revenue authorized by law to be raised insuch time. ******” 


The last above quoted section requires the making of appropria- 
tions until the expiration of the first fiscal quarter after the adjourn- 
ment of the next regular session and expressly provides that any 
further appropriations for deficiencies shall require a two-thirds 
vote of the members of the Legislature. 


Article III, Sec. 10 states that the regular sessions of the Legis- 
lature shall meet on the first Tuesday of January of the year next 
ensuing the election of the members thereof. It seems clear therefore 
that appropriations can be made only at the regular sessions of the 
Legislature and must be made for the entire period intervening be- 
tween the regular sessions and until the expiration of the first fiscal 
quarter after the adjournment of the next regular session. 


Unless Article III, Sec. 6 can be construed as granting to the 
Legislature authority to provide for regular sessions other than 
those provided for in Sec. 10, appropriations can only be made at the 
regular biennial sessions. It is our opinion that the provision “except 
as otherwise provided by this constitution or as may be otherwise 
provided by law” refers only to special sessions. Article IV, Sec. 8, 
grants to the Governor the power to convene special sessions. Under 
the authority. of Article 3, Sec. 6, however, which was an amendment 
to the Constitution adopted in 1934, the Legislature has also pro- 
vided, by the enactment of Sec. 50-124 to 50-126 inclusive, R. 8S. 
1943, a method whereby the members of the Legislature themselves 
may cause a special session to be convened. These statutes were 
adopted in 1937 shortly following the adoption of the amendment to 
the Constitution and demonstrates the Legislative construction of 
this Constitutional provision to relate only to special sessions. 


It is, therefore, our opinion that the Legislature can meet be- 
tween regular biennial sessions only in special session and that the 
only appropriations which can be made at such sessions for the ex- 
penses of Government are deficiency appropriations which require 
a two-thirds vote of all the members of the Legislature. 
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October 17, 1952 
ELECTIONS 
Filing Fee When Political Party Nominates to Fill Vacancy 


REQUESTED BY: James S. Pittenger, Secretary of State 
Dale F. Whalen, Assistant. 


OPINION BY: Clarence S. Beck, Attorney General; 
Charles Thone, Assistant Attorney General. 


QUESTION: Whether a filing fee is required when a political 
party nominates a candidate to fill a ballot 
vacancy. 


CONCLUSION: Yes. 


‘Section 32-522, R. S. Supp., 1951 reads, in part, “Should a 
vacancy or vacancies for any office arise for any cause, except as 
provided in section 32-523, before elections such vacancy or vacan- 
cies shall be filled by the majority vote of the proper committee of 
the same political party.” This statute then prescribes that certain 
party officials prepare and file “a certificate setting forth the cause 
of vacancy, the name of the person so nominated, the office for 
which he was nominated, the name of the person for which the new 
nominee is to be substituted, * * *”. Section 32-522 then concludes 
as follows: “The certificate so made, executed and sworn to in the 
manner prescribed herein shall, upon being filed at least twenty days 
before the election, have the same force and effect as the original 
certificate of nomination or the nomination statement provided for 
in section 32-514”. 


Section 32-513, R. S. Supp., 1951, so much as is pertinent, reads, 
“No nominating papers shall be filed until the proper County Trea- 
surer’s receipt, showing the payment of such filing fee, shall be 
ange cone’ to the officer with whom the nominating paper is to 
be filed.” 


-This party certificate, which substitutes a new nominee for the 
ballot vacancy, is unquestionably a certificate of nomination. And 
although a candidate substitution is effected, such supplantation is 
wholly dependent on the filing of this party nomination certificate. 
That paper then falls squarely within the purview of the portion of 
section 32-513 that demands an accompanying county treasurer’s 
receipt before filing thereof is permissable. 


We therefore conclude that a filing fee is required when a 
political party nominates a candidate to fill a vacancy on the ballot. 
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October 22, 1952 
SCHOOLS 


Transportation Allowance 


REQUESTED BY: F. B. Decker, Superintendent of Public Instruc- 
tion, Capitol Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: How is the transportation allowance computed 
where there is no schoolhouse in the district and 
the student thus goes to school in another dis- 
trict? 


CONCLUSION: The student is entitled to transportation expense 
for the total distance traveled to school. 


Section 79-490, R. S. 1943, says as follows: 


“When no other means of free transportation is provided 
to a child attending an elementary school, there shall be made 
an allowance for transportation to the family of said child by 
the district in which such family resides on the basis of the 
record of attendance of such child and the trips actually made 
to and from such school as follows: (1) Where a child 
attends school in his own district and lives more than three 
miles from the public schoolhouse therein, there shall be paid 
ten cents per half mile for each one half of a mile or fraction 
thereof by which the distance of the residence of such child 
from the schoolhouse exceeds three miles; and (2) where the 
child is required to attend an elementary school outside of his 
own district there shall be paid ten cents per half mile for each 
one-half mile or fraction thereof for the distance that the school in 
the other district is in excess of the distance from the school of 
his residence. The trips actually made to and from such school 
by means of the nearest practicable traveled road actually 
traveled shall be reported monthly by the teacher to the school 
board of such public school district. No pupil shall be exempt 
from school attendance on account of distance from the public 
schoolhouse.” 


Thus, where the child attended school in the district, his tran- 
sportation, unless he traveled more than three miles, was to be 
paid by himself. If he traveled outside the district to school his 
transportation was to be paid by himself, except where the distance 
from his home to the school in the other district exceed the distance 
from his home to the school in his home district. That excess was 
paid by the district at ten cents per half mile. 


The situation you describe, which exists when the district has 


sold the schoolhouse and it has been removed from the district, is 
not covered by the aforementioned statute, nor is it covered by any 
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other act in the Nebraska laws. Under this circumstance we are 
greatly infuenced by administrative interpretation. See In re Laub, 
177 N. W. 749, 104 Neb. 402. 


The Federal Court, in reviewing the interpretation of a Neb- 
raska statute, has said: 


Administrative construction of a statute by the highest officers 
of the executive department charged with its enforcement, especially 
if construction has long been adhered to, is entitled in Nebraska to 
great weight in judicial appraisal of statute meaning, and this is 
especially true in instances where such construction has been left 
undisturbed through several successive legislative sessions. Mogis v. 
Tyman-Richey Sand & Gravel Corp., 189 F. 2d 130. 


The executive department charged with the administration of 
the school laws is, of course, the Department of Public Instruction. 
This department has consistently and for some time ruled that in a 
situation. such as yours the school district must pay for the total 
distance traveled to the schoolhouse in another district at the rate 
of ten cents per half mile. 


Section 7-306, R. R. S. 1943, says as follows: 

“The Superintendent of Public Instruction shall decide 
disputed points in school law. All such decisions shall be held 
to have the force of law until reversed by the courts.” 

In view of the above statute, and in light of the general rules 
regarding administrative interpretation of statutes, we are con- 
strained to advise that in a situation such as you describe the student 


is entitled to transportation expense (at ten cents per half mile) for 
the total distance traveled to school. 


October 22, 1952 
MOTOR VEHICLE LICENSE 
Proof of Ownership 


REQUESTED BY: Owen J. Boyles, Assistant Director, Motor 
Vehicle Division, State Capitol Building. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: Would a photostatic copy of a drivers license 
constitute proof of ownership of the license so 
as to come within requirements of Section 60- 
413 of the 1943 Nebraska Revised Statutes? 
CONCLUSION: Yes. 
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Section 60-413, R. S. 1943, requires that motor vehicle license 
cards “shall at all times be carried by the licensee when operating a 
motor vehicle on the public highways of the state and shall be pre- 
sented by the licensee for examination, or he shall present proof of 
ownership of the same, upon demand by any officer, employee or 
agent of the Nebraska Safety Patrol, police or peace officer re- 
cognized as such by the laws of this State.” (emphasis supplied) 


That a photostatic copy of a drivers license is proof of owner- 
ship of a drivers license is self-evident. 


In Cross v. Theobald, 280 N. W. 841, 135 Neb. 199, the court 
declared that where the language of a statute is clear and unambigu- 
ous, it should be given effect according to its plain terms. 


Giving Section 60-413, supra, effect according to its plain terms, 
we would advise that a photostatic copy of a drivers license is proof 
ownership of the drivers license so as to come within the require- 
ments of Section 60-413, supra. 


October 22, 1952 
SOLDIERS’ AND SAILORS’ RELIEF FUND 
Excess of Funds 


REQUESTED BY: George J. Lemmon, County Attorney, Pender, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: Where the money appropriated by the County 
Board has been expended, may the excess in the 
Soldiers’ and Sailors’ Relief Fund be used? 


CONCLUSION: No, unless an emergency warrants an additional 
appropriation. 


Section 80-102, R. R. S. 1943, provides that any “unexpended 
balance” in the Soldiers’ and Sailors’ Relief Fund “at the end of any 
fiscal year shall remain in said fund without reappropriation for 
future use.” This means that the Soldiers’ Relief Commission, unlike 
other county agencies, when they have an excess in their fund, 
need not consider the excess when the following year’s appropria- 
tion is being determined. For example, if $2,000 is left over in some 
county fund and the administrators of this fund desire a budget of 
$5,000 the following year, they receive an appropriation of $3,000. 
But if the Soldiers’ and Sailors’ Relief Fund has'an excess of $2,000, 
and they desire a budget figure of $5,000 for the forthcoming year, 
that amount ($5,000) must be appropriated. 
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It is possible, then for an excess to gather in the Soldiers’ and 
Sailors’ Relief Fund. Since that has happened in your situation you 
inquire whether this excess can be used in any fiscal year after the 
money appropriated has been expended. We feel it cannot, unless an 
emergency warrants an additional appropriation. 


Sec. 23-132, R. S. 1943, says as follows: 


“The county board, after the adoption of the annual county 
budget, may issue warrants against the various funds provided 
for in said budget within the limitations hereafter prescribed. 
It shall be unlawful for the county board of any county to issue 
any warrants on any fund or contract any indebtedness against 
any fund, prior to the annual levy made by the county board in 
August, in excests of fifty per cent of the fund provided for in 
the preceding annual budget unless there is money in the trea- 
sury to the credit of the proper fund for the payment of the 
same. After the tax levy shall have been made by the county 
board in August, it shall be unlawful for the county board of 
any county to issue any warrants for any amount exceeding 
eighty-five per cent of the aggregate of the amount provided by 
the budget as finally determined when the levy is made unless 
there is money in the treasury to the credit of the proper fund 
for the payment of the same; nor shall it be lawful for the 
county board to issue any certificate of indebtedness in any 
form in payment of any account or claim, nor to make any 
contracts for or to incur any indebtedness in any form in pay- 
ment of any account or claim, nor to make any contracts for or 
to incur any indebtedness against the county in excess of the 
amount provided for and appropriated to the several funds by 
the annual county budget for the current year; nor shall any 
expenditure be made, or indebtedness be contracted to be paid 
out of any of the funds of said county in excess of the amount 
appropriated in the budget for said fund.” (Emphasis Supplied) 


Your County Clerk, acting under the authority of the above act, 
has refused to allow withdrawal from the Soldiers’ and Sailors’ 
Relief Fund of any amount above the amount of the appropriation. 
This was a proper action. 


Sec. 80-102, supra, eliminates consideration of any excess funds 
in the Soldiers’ and Sailors’ Relief Fund in connection with the next 
year’s budget, but it does not provide authority for the County 
Board to disregard the above law (Sec. 23-132, supra). 


The result, of course, is rather an absurd one, as it seems to 
create the possibility of a limitless fund, which can be utilized by 
no one. There are, however, a couple of safeguards. 


‘Sec. 77-1605, provides as follows: 


“The county boards of equalization of the several counties 
of this state shall levy a tax not exceeding three-tenths of one 
mill upon the taxable property of their respective counties, to 
be levied and collected as now provided by law for the assess- 
ment and collection of taxes, for the purpose of creating a fund 
for the aid of honorably discharged indigent veterans, and the 
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indigent wives, widows who have not remarried and minor 
children, not over eighteen years of age, of such indigent or 
deceased veterans having a legal residence in said county.” 


In the event of a large excess in the Soldiers’ and Sailors’ Relief 
Fund, the County Board may reduce the levy in such a proportion 
as to require use of the excess in the fund in order to make the 
budgetary amount. 


Also, by virtue of Sec. 23-918, R. S. 1943, the excess funds 
could be used in the event of an emergency. 


October 23, 1952 
UNIFORM RECIPROCAL ENFORCEMENT OF SUPPORT ACT 


REQUESTED BY: Jack R. Knicely, County Attorney, Sidney, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General. 
Dean G. Kratz, Assistant Attorney General. 


QUESTION: Where Mrs. A. is granted a divorce in Utah and 
then, before the divorce is final, moves to Neb- 
raska, and her divorced husband moves to IIl- 
inois, can she, under the provisions of the Uni- 
form Reciprocal Enforcement of Support Act, 
file a criminal complaint in the county of her 
present residence for failure to support their 
children? 


CONCLUSION: Yes. 


The State of Nebraska, in 1951 Legislative session, adopted the 
Uniform Reciprocal Enforcement of Support Act (Art. 7, Section 42, 
R. S. Supp. 1951), and the State of Illinois has adopted the Uniform 
Support of Dependents Act (Paragraph 50, Chapter 68, Iinois 
Revised Statutes, 1949). 


Specifically, the Nebraska Act provides that the Governor of 
Nebraska may demand from the Governor of any state the surrender 
of any person found in such other state who is charged in Nebraska 
with the crime of failing to provide for the support of any person 
in this State (42-705 Neb. R. S. Supp. 1951), and the Illinois Act 
provides that proceedings to compel support of a dependent may be 
maintained “Where the respondent (husband in this case) is not 
and never was a resident of or domiciled in the initiating State and 
the petitioner resides or is domiciled in such state and the respondent 
is believed to be a resident of or domiciled in this state (Illinois), if 
the initiating state has substantially similar or reciprocal laws.” 
(Section 1, paragraph 5, p. 1193, Laws of Tlinois, 1949.) 
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The Nebraska and Illinois Laws are similar and intended to be 
reciprocal. They are intended to provide a workable method of 
securing support for dependent wives and children where the person 
legally liable for such support has removed himself to another 
state. 


Both acts unquestionably intended that the petitioner could 
bring his or her action at his or her place of residence. To require 
otherwise (make her return to site of divorce) would be absurd 
and would almost defeat the purpose of the act, as it would reduce 
considerably the number of actions brought under these reciprocal 
laws. 


The Illinois law (refer to aforequoted portion) specifically 
provides for the situation (such as yours) where the respondent 
(husband) has never been a resident of the state where the peti- 
tioner (wife) now resides. The Nebraska law demands only that 
the person be charged in this state with the crime of failing to 
provide for the support of any person in this state. 


Mrs. A. (the wife in your situation) is in this state; is a resident 
of this state; and can, we feel, file her petition in the District Court 
of her residence and proceed under the provisions of Nebraska’s 
Uniform Reciprocal Enforcement of Support Act. 


October 23, 1952 
SCHOOL RETIREMENT SYSTEM 


Eligibility of Employees of Board of Vocational Education 
to Membership 


REQUESTED BY: G. F. Liebendorfer, Director, Board of Voca- 
tional Education, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTIONS: 1. Are all professional staff members of the 
State Director of Vocational Education eligible 
for membership in the School Retirement Sys- 
tem regardless of which one of the three State 
agencies they work in (Department of Vo- 
cational Education, Department of Vocational 
Rehabilitation, State Trade School)? 


2. Are the non-professional employees of the 
said three State agencies ineligible for member- 
ship in the School Retirement System? 


3. Are the non-professional employees of the 
said three State agencies eligible for Social 
Security? 
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4, If a professional staff member of, for in- 
stance the State Trade School who is a member 
of the School Retirement System, eligible for 
retirement and is retired and no longer work- 
ing in a professional capacity, could he draw 
teacher retirement and continue employment at 
the State Trade School in a definitely non- 
professional capacity and if so, should Social 
Security deductions be made from his non- 
professional salary? 


CONCLUSIONS: 1. Yes. 


2. Non-professional employees of the Depart- 
ment of Vocational Education and of the 
Department of Vocational Rehabilitation are 
ineligible to membership in School Retirement 
System, but non-professional employees of the 
State Trade School are eligible to membership 
in the System. 


3. Only the non-professional employees of the 
Department of Vocational Education and the 
Department of Vocational Rehabilitation are 
eligible for Social Security. 


4. No. He must engage in an occupation not 
included in the School Retirement System. 


We shall discuss your questions in the order in which you 
propound them. 


1. You first inquire if all professional staff members of 
the State Director of Vocational Education are eligible for member- 
ship in the School Retirement System regardless of the State 
Agency in which they work. 


The three state agencies administered by the Director of 
Vocational Education are: The Department of Vocational Educa- 
tion, the Department of Vocational Rehabilitation and the State 
Trade School. 


Section 79-1501, R. R. S. 1943, defines the term “employer” 
as used in the School Retirement System Act as ‘“(7) ‘employer’ 
means the State of Nebraska or any subdivision thereof or agency 
of the state or subdivision authorized by law to hire school 
employees, as defined in this section, or to pay their Salaries”. 
The same statute defines “public school” as, “(14) ‘public school 
means any and all schools supported by public funds and wholly 
under the control and management of the State of Nebraska, 
or any subdivision thereof, including school established, main- 
tained, and controlled by the school boards of local school districts 
and schools under the control and management of the Board 
of Education of State Normal Schools, the board of regents of 
the municipal university of Omaha or the Board of Regents of 
the University of Nebraska, and any other educational . institu- 
tion wholly supported by public funds”. 
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This section defines “school employee” as follows: “(26) ‘school 
employee’ means any employee of a public school whose services 
are engaged for at least half or more of each school day of a 
school vear on an annual or continuing contract basis.” 


This statute also defines “senior school employee” as “(20) 
‘senior school employee’ means a school employee, as herein de- 
fined, who has arrived at his twenty-first birthday anniversary 
on August 15, preceding.” 


Section 79-1509, R. S. Supp. 1951, provides that the member- 
ship of the School Retirement System shall be composed of 
“all persons who became senior school employees after September 
1, 1945, and who have not attained their sixty-fifth birthday 
on or before July 1, last preceding the date of employment, 
except those specifically excluded under sections 79-1512 and 
79-1513,” ete. except that certain employees may elect to waive 
membership within sixty days after being employed. 


The Board of Vocational Education is created by Section 79- 
1421, R. R. S. 1943. Its membership consists of the Governor, 
the State Superintendent of Public Instruction and three members 
who are appointed by the Governor. Its duties are prescribed 
by Section 79-1422, R. R. S. 1943, and include the duty of manag- 
ing the State Trade School and administering vocational education 
and rehabilitation in this state. We do not regard the Board 
of Vocational Education, itself, as coming within the definition 
of a “public school” as defined in Section 79-1501 (14) of the act. 


However, Section 79-1501 (25) defines “state school official’ 
as “the Superintendent of Public Instruction and his professional 
staff and the Director of Vocational Education and his professional 
staff’, etc. Section 79-1510, R. R. S. 1943, contains this pro- 
vision: 


“Provided, that any senior or junior school employee 
who is or becomes a county school official or state school 
official shall not be required to be a member of the retire- 
ment system, but may elect to hold membership in the 
system at any time by filing a notice of such election with 
the retirement board and by directing his employer to deduct 
the required deposit from his compensation.” 


This provision specifically permits a “state school official” 
(member of the professional staff of the Superintendent of Public 
Instruction or of the Director of Vocational Education) at his 
election, to become a member of the School Retirement System. 


We think that there is no question that all members of the 
professional staff of the Director of Vocational Education are 
eligible to membership in the School Retirement System regard- 
less of which of the three state agencies under the Director 


employs them. 


2. You inquire if the non-professional employees of these 
three state agencies are ineligible for membership in the School 


Retirement System. 
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We do not regard the non-professional employees of the 
Department of Vocational Education and Department of Vocational 
Rehabilitation as being employees of a public school as defined 
by the Act. Such non-professional employees would, therefore, 
not be eligible 10 membership in the School Retirement System. 


However, the State Trade School, we believe, comes fairly 
within the statutory definition of a “public school’, and its em- 
ployees, therefore, both professional and non-professional, are 
eligible to membership in the School Retirement System. 


3. You inquire if the non-professional employees of said 
three state agencies are eligible for Social Security. 


The Social Security Law does not apply to persons who 
are eligible to membership in the School Retirement System. 
This would include all members of the professional staff of 
the Director of Vocational Education and all non-professional 
employees of the State Trade School. The non-professional em- 
ployees of the Department of Vocational Education and of the 
Department of Vocational Rehabilitation, however, would be eligible 
for Social Security. 


4. You further inquire as to whether a member of- the 
professional staff who is a member of the School Retirement 
System retires and begins to draw retirement benefits could 
he then continue his employment at the Trade School, for example, 
in a non-professional capacity and thus come under Social Security. 


As stated above, it is our opinion that all employees of the 
Trade School, whether professional staff members or otherwise, 
are eligible to membership in the School Retirement System. 
As such, they are not eligible for Social Security as long as 
they remain employees of this School. If, after retiring as school 
employees, they obtain employment in an occupation that is 
not covered by the School Retirement System or other _retire- 
ment system and whose employees are therefore eligible to 
receive Social Security, they may come under Social Security 
and continue to draw retirement benefits from the School Re- 
tirement System, but not otherwise. If, however, they become 
non-professional employees of the Department of Vocational Edu- 
cation or the Department of Vocational Rehabilitation they would 
be eligible to receive Social Security in addition to their School 
Retirement benefits. 
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October 27, 1952 
BRANDS AND MARKS 


Inspection of Cattle for Brands at a Livestock 
Commission Company; when Authorized. 


REQUESTED BY: Chase Feagins, Secretary and Chief Inspector, 
Nebraska Brand Committee. 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Special Assistant Attorney 
General. 

QUESTIONS: 1. At what point of time may the Nebraska 


Brand Committee inspect for brands, where 
cattle are consigned to and have arrived at a 
livestock commission company within the Ne- 
braska brand area, under the provisions of sec- 
tions 54-101 to 54-156, R.S. 1943, R.S. Supp. 1951? 


2. Must the Nebraska Brand Committee obtain 
a reciprocal agreement from another state than 
Nebraska, where the cattle consigned to a live- 
stock commission company in Nebraska have 
been shipped from and originated in this other 
state, betore they may inspect the said cattle for 
brands under the provisions of section 54-101 
to 54-156, R.S. 1943, R.S. Supp. 1951? 


CONCLUSIONS: 1. The Nebraska Brand Committee may in- 
spect such cattle upon arrival and after the ani- 
mals have been unloaded at the livestock com- 
mission company or within a reasonable time 
thereafter. 


2. No. 


Congress has defined “stockyard” in the Packers and Stockyard 
Act, U. S. Code, Title 7, Sec. 202 (a) as “any place, establishment 
or facility, commonly known as stockyards, conducted or operated for 
compensation or profit as a public market, consisting of pens and 
other enclosures and apertures, in which live cattle, sheep, swine, 
horses, mules, or goats are received, held or kept for sale or ship- 
ment in commerce.” In the same section, Congress limited its regula- 
tion of stockyards, of which it has plenary power of regulation, to 
yards of which the area normally available for handling of livestock, 
exclusive of runs, alleys, or passageways, is more than 20,000 square 


feet. 


The regulation of stockyards is also a proper subject of regu- 
lation by the several states, being impressed with a public interest, 
Ratcliffe v. Wichita Union Stockyards Company, 74 Kan. 1; and is 
therefore within the police powers reserved to such state. 


Of course, if there is a conflict between such state law and such 
federal statute, the federal law _is supreme and the state law must 
fall. Settled since Gibbons v. Ogden, 9 Wheat. 1. 
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In Reid v. Colorado, 187 U. S, 137, the count said “*** It 
should never be held that Congress intends to supersede or by its 
legislation suspend the exercise of the police powers of the states, 
even when it may do so, unless its purpose to effect that result is 
clearly manifested. The court has said *** and the principle has 
often been reaffirmed * * * that ‘In the application of this principle 
of supremacy of any act of Congress in a case where the state law is 
but an exercise of a reserved power, the repugnance or conflict 
should be direct and positive, so that the two acts could not be 
reconciled or consistently stand together.’” See also Sinnot v. Daven- 
port, 22 How. 227, 243; Asbell v. Kansas, 209 U.S. 251; Savage v. 
Jones, 225, U.S. 501; Corn Products Refining Co. v. Eddy, 249 U.S. 
427; Plumley v. Massachusetts, 155 U.S. 461; Hennington v. Georgia, 
163 U.S. 299. 


There is no conflict between sections 54-101 to 54-156 and the 
Packers and Stockyards Act, Title 7, U.S.C.A., although both acts 
regulate the stockyard business. Nebraska’s legislation covers the 
portion of the field in which Congress remained silent. It also creates 
the Nebraska Brand Committee, which agency is registered as a 
“market agency” under the Packers and Stockyards Act, sec. 217 (a), 
to comply with the provisions of that Act when inspecting brands in 
stockyards covered in the federal act. 


When the inspection provisions of the Nebraska brands and 
marks bill was before the legislature it was said in discussion, L.B. 
275, February 20,1941, that this bill aims to put teeth in the brand 
bill and includes all within the brand area. It was said to protect 
ranchers to a greater extent from theft of cattle and make it difficult 
for thieves to dispose of stolen cattle. Recognition was given to the 
probability that Nebraska’s present stockyards act was unconstitu- 
tional as being in conflict with the Packers and Stockyards Act, 
Title 7, U.S.C.A. Open markets in the Nebraska bill were said to be 
those same markets described in the federal legislation. 


Section 54-143, R.S. 1943, prohibits the removal by anyone of 
cattle within the brand area, (defined in section 54-134, R. S. Supp. 
1951), unless the cattle are shipped to an open market, until a brand 
inspection has been made by the Brand Committee. The plain mean- 
ing of this section is that the Nebraska Brand Committee is authoriz- 
ed to inspect any cattle within its purview. 


Section 54-152, R.S. 1943, prohibits the sale of any cattle at any 
livestock sales ring within the brand area until inspected for brands 
by the Nebraska Brand Committee. 


It is seen that the intention of the legislature was to prevent 
fraud and protect Nebraska ranchers. The legislature provided that 
the Nebraska Brand Committee should inspect for brands before 
cattle were removed from the brand area or sold at a livestock sales 
ring within the brand area. In so providing, the legislature intended 
that there be a point of time at which the brand committee could 
make its inspections. To view it otherwise would be to say that 
ambiguity was intentional. Such a view is unthinkable. Since the 
legislature did not specify the point of time, it must be taken that a 
reasonable time was intended. A reasonable time therefore, must 
be gathered from the conditions and customs prevailing in the 
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stockyarc industry. Cattle consigned to the stockyards, generally, do 
not remain there for long periods, but are placed in the sales ring, 
sold and removed. It is therefore reasonable that a rule which would 
operate uniformly on all consignments be adopted, Le., that the Ne- 
braska Brand Committee is authorized to inspect cattle for brands 
upon their arrival and unloading, or within a ‘reasonable time there- 
after, at a stockyard within the brand area. 


No reciprocal agreement is needed with any state under the 
provisions of section 54-101 to 54-156, R.S. 1943, R.S. Supp. 1951. 
These provisions were an exercise by the legislature of the reserved 
power to the state under the police power. 


October 28, 1952 
DEPARTMENT OF PUBLIC INSTRUCTION 
Duty of State Superintendent to Issue Teaching Certificate 
when Applicant Refuses to Submit Required 
Healih Blank with Application 


REQUESTED BY: F. B. Decker, State Superintendent of Public 
Instruction, State Capitol Building. 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Special Assistant Attorney 
General. 

QUESTION: May the State Superintendent of Public Instruc- 


tion refuse to issue a teaching certificate to an 
individual who refuses to return a completed 
health blank with his application as prescribed 
by the Superintendent? 


CONCLUSION: Yes. 


A board authorized to determine the qualifications of an appli- 
cant for a teaching certificate has the power to determine the 
physical fitness of the applicant by a physical examination, Strauss 
v. Hannig, 11 N.Y.S. 2d 102, 256 App, Div. 662, that is, to determine 
by such examination whether the applicant is afflicted with any 
communicable disease, School District v. Teacher’s Retirement Fund 
Ass’n., 163 Or. 103, 125 A.L.R. 720, or is capable or incapable of 
discharging the duties of a teacher, Strauss v. Hannig, supra. Stand- 
ards fixed by the proper authority as to physicay fitness of appli- 
cants must be reasonable, and the standards applied will be sustain- 
ed unless they are so clearly irrelevant and unreasonable as to 
palpably be arbitrary and improper. Although the scope of the 
examination should not include a mere speculation as to the span of 
life, an inquiry as to whether a recognized and presently existing 
disease will render the applicant unable to perform the duties in a 
short time is not improper in view of the public interests from a 
standpoint of tenure of office, pension rights, and service, Strauss v. 
Hannig, supra. 78 C.J.S. 983. 
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It has also been held that a school district may require a health 
certificate from a teacher as a condition of employment. Tate v. 
School District, 324 Mo. 477,70 A.L.R. 771. 


It was said in Dundee Realty Co. v. City of Omaha, 144 Neb. 
448, 13 N.W. 2d, 634, that the “police power” extends to all the 
great public needs and may be put forth in aid of what is sanction- 
ed by usage, or held by the great and preponderant opinion to be 
greatly and immediately necessary to the public welfare; and in Jay 
Burns Baking Co. v. McKelvie, 108 Neb. 674, 189 N.W. 383 it was 
stated that a citizen’s liberty to select a vocation and conduct a 
legitimate business is limited by his obligation to respect to public’s 
right to protection by the police power. 


The information requested on the health blank, required to 
accompany all applications for a teaching certificate, is such as would 
reasonably be necessary to indicate to the State Superintendent of 
Public Instruction whether an applicant is affected with any com- 
municable disease, or is capable of discharging the duties of a 
teacher. The information requested is not, as Strauss v. Hannig, 
supra, states the test, “so clearly irrelevant and unreasonable as to 
palpably be arbitrary and improper”. 


79-1201, R.R.S. 1943, provides that certificates shall be issued to 
all persons of sound mental and physical health and good moral 
character. 


79-1203, R.R.S. 1943, provides “all certificates shall be issued by 
the Superintendent of Public Instruction upon application therefor, 
on forms to be prescribed and provided by him, * * *”. 


Hess v. Taylor, 142 Neb. 184, 5 N.W. 2d 346, held on application 
for certificate must be made on an application form prescribed by 
Superintendent of Public Instruction. 


Printed at the head of the Department of Public Instruction’s 
health blank are the words, “Health Blank must accompany all 
applications for Certificates and Renewals. ** *”. This health blank 
form, then, is in legal effect a part of the application form prescrib- 
ed by the Superintendent of Public Instruction, and its completed 
return is a condition precedent to the duty of the State Superinten- 
dent to issue a certificate. 


We are of the opinion that the State Superintendent of Public 


Instruction may deny to issue a teaching certificate to an individual 
who refuses to return the completed health form. 
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November 17, 1952 
COUNTY BOARD 
Allowance of Salary Claim of Employee of County Superintendent 


REQUESTED BY: Robert R. Moran, Box Butte County Attorney, 
Alliance, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Charles Thone, Assistant Attorney General. 


QUESTION: Whether the County Board of Commissioners 
should approve the claim of an employee who 
is confined to her home but nevertheless assists 
the County Superintendent? 


CONCLUSION: Allowance or disallowance of such salary claims 
are discretionary with board. 


It is well settled that a county board possesses and can exercise 
such powers, and such powers only, as are expressly conferred on it 
by the Constitution or statutes of the state, or such powers as arise by 
necessary implication from those expressly granted. Ahern v. 
Richardson County, 127 Neb. 659, 256 N. W. 515. 


Section 23-106, R. S. 1943, prescribes: “The county board shall 
manage the county funds and county business except as otherwise 
specifically provided.” 


Section 23-109, R. S. 1948, provides that “the county board 
shall have power to examine and settle all accounts against the 
county, and accounts concerning receipts and expenditures of the 
county.” 


Section 79-319, R. R. S. 1943, so much as is pertinent, reads as 
follows: “The county superintendent in each county in the state, 
with the approval of the county board, shall have authority to employ 
a deputy **** and such other persons as may be necessary to assist 
the county superintendent.” (Emphasis supplied) 


It is quite obvious that the board of County Commissioners is 
clothed with statutory authority to dispose of the salary claims of the 
employees of the county superintendent. The import that is to be 
placed on the claimant’s confinement to her home is something for 
the commissioners to determine when they adjudicate whether or not 
her claim merits approval. 
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November 17, 1952 
BIRTH CERTIFICATES 


Adoptive—Filing of Certified Copy of Decree of Adoption, 
Requirements 


REQUESTED BY: Freda Theis, Administrative Aide, Bureau of 
Vital Statistics, State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant;Attorney General. 


QUESTION: Do the statutes require the filing with the Bur- 
eau of Vital Statistics of a certified copy of the 
decree of adoption along with the adoptive birth 
certificate? 


CONCLUSION: Yes. Where the adoption was decreed in a court 
of another state the certificate of birth issued by 
a court of this state should be accompanied by a 
copy of the decree of adoption certified by the 
court which entered such decree. 


You state that there is some uncertainty as to the law regarding 
the filing with your Bureau of a certified copy of the decree of adop- 
tion in cases where an adoptive birth certificate is issued. The Lan- 
caster County Court has followed the practice of filing a certified 
copy of the order for the adoptive birth certificate rather than a 
certified copy of the decree of adoption. Other courts furnish certified 
copies of decrees made by the courts issuing the birth certificates 
rather than certified copies of the decree of adoption by the court 
which ordered the adoption. This usually occurs in cases where 
the court granting the adoption is in another state. You request our 
opinion as to the proper procedure in this matter. 


The law governing the issuance of birth certificates for adopted 
children was enacted by the Legislature in 1941 (See Chapter 143, 
Laws of the Session, 1941). The law, as since amended, is now found 
in Sections 71-626 arid 71-627, R. R. S. Neb. 1943. 


Section 71-626 reads in part as follows: 


“Whenever a decree of adoption is entered in any court of 
competent jurisdiction in the State of Nebraska, or by any 
court of record of another state as to a child born in Nebraska, 
the judge of the court in which such decree is entered as to a 
decree of adoption entered in this state, and the judge of the 
county court of the county in Nebraska in which the child was 
born as to a decree of adoption entered by any court of record in 
another state, either upon the petition of an adoptive parent or 
of the adopted child, may issue a certificate of birth -of the 
adopted child and forward to the Bureau of Vital : Statistics, 
Department of Health, a certified copy of such decree and, for 
registration, the certificate of birth of the adopted child.” (Emp- 
hasis Supplied). 
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We interpret this statute to require that there shall be filed with 
the Bureau of Vital Statistics, Department of Health, the following 
papers: 


1. A certified copy of the decree of adoption. 


2. A certificate of birth of the adopted child in form as set out in 
Section 71-626. 


The certified copy of the decree of adoption should be certified 
by the court entering the original decree of adoption and in which 
the original decree is kept. No other court has authority to certify as a 
“true copy” an instrument the original of which is not a part of its 
records or within the custody of the court. Certified copy of the 
original decree of adoption can always be obtained without difficulty 
from the court in which such decree was entered. 


November 17, 1952 


COUNTY BUDGET 


Emergency Appropriation for Expenses and Salary of County 
Agent and for Agricultural Extension Work Where These 
Measures Qualify as an Appropriate Expenditure Under 
the Provisions of Section 2-1604, R. S. Supp. 1951 


REQUESTED BY: George P. Burger, County Attorney, Jefferson 
County, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Special Assistant Attorney 
Genera] 

QUESTION: Where an election, under section 2-1604, R. S. 


Supp. 1951, results in a majority favorable to 
appropriating county funds for county agri- 
cultural extension work, may an emergency 
appropriation be made from the county general 
fund under the provisions of 23-918, R. S. Supp. 
1951? 


CONCLUSION: Yes. 


It is well settled that county funds may not be expended for 
any purpose unless there is in effect a specific appropriation for the 
purpose intended. 


Section 23-918, R. S. Supp. 1951, provides that the county board, 
during the fiscal year, may make additional appropriations “to meet 
emergencies in case of such unanticipated requirements as are 
essential to the preservation and maintenance within the county of 
the administration of * * * the public welfare * * *.” 
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The adoption of a program of agricultural extension work was 
an “unanticipated requirement” in that the budget making authorities 
could not have known that the electors would petition and approve 
such program during the fiscal year. 


Section 2-1604, R. S. Supp. 1951, provides that the petition con- 
taining twenty per cent of the farm operators of any county ask the 
“submission to the voters of the question of whether there shall be 
county funds appropriated for the continuance or support of county 
agricultural extension work in said county or district beginning on 
January 1 after the filing of said petition, it shall be the duty of the 
clerk of said county to have placed upon the ballot at the election 
following the filing of said petition the question, ‘Shall an appropria- 
tion be made annually from the general fund of the county for the 
support of agricultural extension work?’ * * * If a majority of the votes 
cast on this question are in favor of the appropriation, then the county 
board shall annually set aside in the general fund of the county an 
amount equal to the county extension budget. * * *” 


The provision that the petition ask the submission of the question 
of an appropriation to begin on January 1 must be read to harmonize 
with the question that is set out to be placed on the ballot, namely, 
“shall an appropriation be made annually * * *?” Reading the statute in 
this manner, we are of the opinion that its provisions authorize the 
county board to make an additional appropriation, under 23-918, to 
carry out the purposes of the petition and ballot for the remainder 
of the fiscal year beginning January 1 and that the favorable majority 
on the balloting also authorizes an appropriation from the general 
fund for the support of agricultural extension work each year when 
the budget is drawn up. 


That the employment and maintenance of a county agricultural 
agent was contemplated as a part of the agriculture extension pro- 
gram referred to in 2-1604 is obvious from a reading of section 2-1603, 
R. 8S. 1948. 


We are therefore of the opinion that where an election as held 
under the provisions of 2-1604, R. S. Supp. 1951 results in a majority 
favorable to appropriating funds from the county general fund for 
the support of agricultural extension work that an additional em- 
ergency appropriation may be made from the general fund beginning 
January 1 to support the program for the remainder of the fiscal 
year. 


November 18, 1952 
ELECTIONS 
Vacancies: County Sheriff, County Clerk, County Assessor 


REQUESTED BY: Jack H. Myers, County Attorney, Kimball Co- 
unty, Kimball, Nebraska. 
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OPINION BY: Clarence S. Beck, Attorney General; 
Charles Thone, Assistant Attorney General. 


QUESTION: In that the office of County Sheriff, County 
Clerk, and County Assessor were vacated more 
than thirty days before the general election and 
successors were duly appointed therefore, when 
do the terms of the officers who were elected at 
the November 4 election commence? 


CONCLUSICN: As soon as the votes are canvassed and the newly 
elected officials qualify. 


Pursuant to what are now sections 32-308 and 32-310, R. S. Supp., 
1951, Kimball County—at the 1950 general election—elected several 
county officers to four year terms. The then elected sheriff, clerk, 
and assessor have since, and thirty days prior to the 1952 general 
election, vacated their offices. Successors were duly and properly 
elected at the recent general election to replace the officials who were 
appointed to fill said vacancies. The query is now posed as to when 
the officials who were elected at the 1952 election take office. 


Section 32-1040 R. S. Supp., 1951 prescribes the manner of temp- 
orarily filling vacancies. Section 32-1041 then provides: “Vacancies 
occuring in any state, judicial district, county, precinct, township, 
or any public elective office, thirty days prior to any general election, 
shall be filled there at.” This section concludes thusly: “Any person 
so appointed or elected under the provisions of this section shall hold 
his office for the unexpired term.” Section 32-1043 sets out that term 
as follows: “Appointments under the provisions of Sections 32-1040 
to 32-1042 shall be in writing and continue until the next election at 
which the vacancy can be filled, and until a successor is elected and 
qualified.” 


When is the successor elected and qualified? “The canvass of the 
votes and the declaration thereof is a necessary part of the election 
machinery.” State ex rel. Caldwell v. Peterson, 153 Neb. 402, 45 N. W. 
2d 122. Section 32-496 specifies that the County Canvassing Board is 
to meet on the second Friday following the election to complete the 
canvass. Section 32-4,111 then prescribes that the County Clerk 
shall sign an election certificate “for each person having the highest 
number of votes for the several county, precinct, and township 
offices.” 


The newly elected officials must also take oath and give bond as 
required pursuant to Article I, Chapter II of the Nebraska Revised 
Statutes in that this statutory requirement is not a duty of the 
office but rather a required precedent element of qualification for the 
office, as distinguished from eligibility therefor. School District of 
Omaha v. Adams, 151 Neb. 741, 39 N. W. 2d 550. 


In conclusion, the terms of the three newly elected Kimball 
County offices commence just as soon after the county canvass as 
they give bond and take oath. 


it 


November 19, 1952 
BONDS OF INDEBTEDNESS 


Municpal Bonds for Internal Improvements—Regisiration—Fee 


REQUESTED BY: Ray C. Johnson, Auditor of Public Accounts, 
State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General: 
Homer L. Kyle, Assistant Attorney General. 


QUESTIONS: 1. Where a municipality has issued its bonds 
for internal improvements, are such bonds re- 
quired to be registered in the office of the County 
Clerk in the county in which the municipality is 
located, and also in the office of the State Audi- 
tor? 


2. If a fee is charged, what is the amount of the 
fee for such registration? 


CONCLUSIONS: 1. Yes. 


2. The County Clerk should charge a fee of $1.00 
for each bond so registered—fifty cents for regis- 
tration and fifty cents for his certificate and seal. 


Section 10-201, R. S. 1943, provides that all city bonds shall be 
registered in the office of the County Clerk in the county in which 
such bonds are issued, and in the office of the Auditor of Public 
Accounts of the State of Nebraska, with certain exceptions not mater- 
jal to this inquiry. In our opinion, this statute clearly requires that 
municipal bonds for internal improvements shall be registered in the 
office of the County Clerk of the county in which the municipality 
is located and also in the office of the Auditor of Public Accounts of 
the State of Nebraska. See State ex rel City of Columbus v. Price, 
127 Neb. 132, 254 N. W. 889. 


As to the fees to be charged for such registration, Section 10-205 
R. S. Supp. 1951, provides that “The County Clerk shall receive a fee 
of fifty cents for each bond so registered”. Section 33-110, R. R. S. 
1943, also provides that the County Clerk shall charge a fee of fifty 
cents “for each certificate and seal not herein excepted”, etc. The 
exceptions enumerated do not relate to municipal bonds. 


It is our opinion, therefore, that the statutes require the County 
Clerk to charge fifty cents for the registration of each municipal 
bond as provided in Section 10-205, and an additional fifty cents 
for his certificate and seal as required in Section 33-110, or a total 
fee of $1.00 for each bond so registered. 
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November 20, 1952 
INHERITANCE TAX 


Exclusion of Federal Estate Tax 


REQUESTED BY: ret C. Kiechel, County Attorney, Auburn, Neb- 
raska. 


OPINION BY: Clarence S. Beck, Attorney Genearl; 
Charles Thone, Assistant Attorney General. 


QUESTION: Whether the federal estate tax is to be excluded 
from the taxable estate in computing state in- 
heritance tax? 


CONCLUSION: Yes, 


Whether or not the payment to the federal government of estate 
taxes constitutes a reduction of the value of the decedent’s estate for 
the purposes of Nebraska Inheritance Tax has never been directly 
passed upon by the Nebraska Supreme Court. The Nebraska statutes 
are directly silent thereon, but stress that the tax—which is merely 
an excise tax upon a right created by statute—is to be paid on the 
amount of beneficial interest received. 


There is no uniformity of holdings of the various courts because 
of different statutory provisions in the state inheritance tax laws. A 
reputable text analysis thereof is as follows: 


“The rule in a majority of the states is that the Federal 
estate tax should be deducted before assessing a tax under a 
state inheritance law. Some courts so hold upon the ground that 
the Federal tax is an amount expended in administering the 
estate or in paying a proper charge against it, and as a payment 
which lessens the value of the beneficial interest passing to the 
residuary legatee. Again, it is held that the deduction should be 
made for the reason that the Federal tax is a tax upon the right 
to transmit the estate whereas the state tax is based upon the 
value of the property received.” 28 Am. Jur. 124, Sec. 250. 


Another important law text simply states: “Whether a federal 
estate tax may be deducted, or whether it may not be deducted in 
computing the amount of the estate which is subject to a state in- 
heritance tax depends upon the terms of the particular state statute 
involved.” 61 C. J. 1706. 


Although there are cases to the contrary, it is the general rule 
that those inheritance tax statutes which assess the tax upon the 
beneficial interest passing to or received by individuals are inter- 
preted as allowing all federal estate taxes which must be paid by the 
executor to be deducted from the gross value of the estate along 
with the claim, debts and costs. This was the holding in Jones v. 
Bowman, 118 Kan. 343, 234 P. 953; also Boston Safe Deposit Co v. 
Tax Commission, 33 N. E. 2d 704 and First National Bank v. Hart, 
50 N. E. 2d 461. 
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The statutes construed in the above cases were statutes which 
contemplate a tax upon the value of the amount received by or upon 
the amount passing to the beneficiary. The Nebraska statute is such 
an inheritance tax law. It provides at section 77-2002, R. S. Supp. 
1951, that any interest in property shall be subject to the tax as shall 
be transferred by gift, made in contemplation of the death of the 
grantor, or intended to take effect in possession or enjoyment, after 
his death, or where, by reason thereof, any person shall become 
beneficially entitled in possession or expectation to any property or 
income thereof. Section 77-2004, so much as is pertinent, reads as 
follows: 


‘ce ** the rate of tax shall be one dollar on every one hundred 
dollars, or fractional part thereof, of the clear market value of 
the property in excess of ten thousand dollars received by each 
person.” (Emphasis supplied) 


Section 77-2005 also echoes the identical intent in setting forth the tax 
rate on transfers to remote relatives, 


It is obvious that this Nebraska tax upon the right of succession 
is to be assessed upon the persons receiving the beneficial interest 
of property, and that it is to be based upon a percentage or proportion 
of that interest which is received. This conclusion allows the burden- 
some Federal Estate Tax increases to reduce the amount of taxes 
obtainable by Nebraska from the inheritance tax source. With this 
in mind, other states have legislated to prevent complete loss of 
revenue from this relatively remunerative tax source; however, the 
Nebraska law thereon has not been modified to curb this federal 
inroad. 


It is, therefore, our conclusion that for Nebraska Inheritance Tax 
Purposes, the amount payable to the Federal government as Federal 
Estate Tax may be considered as an amount deductible from the 
gross valuation of the estate the same as a debt or expense of ad- 
ministration. 


The statutory section on the Nebraska estate tax is found in 


Article 21, Chapter 77, R. R. S. 1943, and is merely an accounting 
procedure. 


November 21, 1952 
ELECTIONS 


Re-submission of Proposition to Issue Bonds for Building 
of County Hospital 


REQUESTED BY: Richard J. Haggart, County Attorney, St. Paul, 
Nebraska. 


OPINION BY: Clarence §S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
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QUESTION: A proposition to issue bonds for the buliding of a 
County Hospital was submitted to the voters at 
the General Election on November 4th but failed 
to get the required two-thirds vote. May such 
proposition be again submitted at a_ special 
election to be called immediately or must there 
be a delay of six months as provided in Sec. 10- 
404, R. S. 1943? 


CONCLUSION: A county hospital is not an internal improvement 
within the meaning of Sections 10-401 to 10-411, 
inclusive, R. S. 1943, and there is no statutory 
restriction as to the time in which a proposition 
to issue bonds for the building of a county hospi- 
tal may be re-submitted to the voters after having 
been defeated at a prior election. 


Section 23-343, R. S. Supp. 1943, is a special statute authorizing 
counties having a population of more than 3,600 inhabitants to issue 
bonds for the construction or acquisition of a County Hospital pro- 
vided the proposition to do so has been approved by the voters at a 
general or special election. This statute contains no restriction as to 
the time when such a proposition may be re-submitted to the voters 
after having been voted upon and disapproved. Nor is there any such 
restriction in Sections 23-125 and 23-126, which provide for sub- 
mission to the voters of propositions to levy a tax in excess of the 
Constitutional 5-mill limit. 


However, Section 10-401 to 10-411, inclusive, R. S. 1943, contain 
general provisions governing the issuance of bonds by counties or 
cities for internal improvements. Section 10-404, R. S. 1943, contains 
the following provision: 


“Provided, that the question of bond issues in such county 
or city, when defeated, shall not be re-submitted in substance 
for a period of six months from and after the date of said election.” 


It will be noted, however, that Sections 10-401 to 10-411, inclusive 
relate only to bonds issued for “internal improvements”. If a County 
Hospital can properly be classified as an “internal improvement” 
within the purview of these statutes, then we believe that Sections 
10-401 to 16-411 are in pari materia with Section 23-343, and the 
statutes must be construed together. Morrill County v. Bliss, 125 
Neb. 97, 249 N. W. 98, 89 A. L. R. 932. We seriously question, how- 
ever, whether a county hospital can properly be classified as an 
“internal improvement” within the meaning of the term as used in 
Sections 10-401 to 10-411. 


Section 10-401 R. S. 1943, says: “Any county or city in the state 
of Nebraska is hereby authorized to issue bonds to aid in the construc- 
tion of any railroad, or other work of internal improvement,” etc. In 
construing this statute, our Supreme Court held that a county court- 
house is not a work of internal improvement (Dawson Co. v. Mc- 
Namar, 10 Neb. 276, 4 N. W. 991) and that the statute has reference 
“to the improvement of highways and channels of travel and com- 
merce’’. 
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In the case of State v. Froehlich, 115 Wisc. 32, 91 N. W. 115, 58 
IA. R. A. 757, it was held that while such institutions as the state 
capitol, university, schools for blind, deaf and feeble-minded, hospi- 
tals, penitentiaries, and the like, might come within the broad 
meaning of the term “internal improvements” yet, as the term is 
ordinarily used in the statutes, such institutions were not intended 
to be included under the term. 


In the case of State ex rel. Martin v. Giessel, 252 Wisc. 363, 31 
N. W. 2d 626, the Wisconsin Supreme Court reiterated the views 
expressed in State v. Froelich, supra, and pointed out that the con- 
struction of buildings such as educational institutions, charitable in- 
stitutions, penitentiaries, etc. which are necessary or proper. for the 
discharge of the governmental functions are not to be included under 
the term “internal improvements.” The care and protection of the 
health of the people would seem to us to be as much a function of 
government as the education of our children, and we can see no 
essential difference in this respect between the erection of a County 
High School and the erection of a County Hospital. 


In the case of State v. Board of Regents (Kan.) 207 P. 2d 373, 
it was held that the construction of student,dormitories at the state 
university was not a work of “internal improvement’. 


In view of these authorities, and of what we believe was the 
legislative intent and purpose in enacting these statutes, we conclude 
that a county hospital does not come within the meaning of “internal 
improvements” as the term is used in Sections 10-401 to 10-411, and 
that there is no restriction on the right to re-submit to the voters 
the question of issuing bonds for the erection of a county hospital at 
any time. 


November 24, 1952 
SCHOOLS 


Authority of State Fire Marshal to Require Fire Extinguishers 
—Legal Liability for Failure to Provide Fire Extinguishers 
in Case of Injury or Damages From Fire 


REQUESTED BY: E. C. Iverson, State Fire Marshal, State Capitol, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTIONS: 1. What authority does the State Fire Marshal 
have to compel schools, especially rural or coun- 
try schools, to provide first aid fire extinguish- 
ers for school building? 


2. What would be the legal liability of a school 
district or its officers for damages in case a per- 
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son is injured or killed because of failure of the 
school district to provide approved type fire 
extinguishers? 


CONCLUSIONS: 1. The State Fire Marshal has authority to re- 
quire public schools to provide fire extinguishers, 
either by regulation or otherwise, when, in his 
opinion, such equipment is necessary to provide 
reasonable protection against the hazards of fire. 


2. Ordinarily the school district would not be 
liable, but the school board or other officers or 
agents of the district might become personally 
liable for ~such damages, particularly in cases 
where the law or a valid regulation of the State 
Fire Marshal imposed a duty to provide fire ex- 
tinguishers and the board or agents of the district 
failed to observe such duty and injuries or death 
resulted. 


The general powers and duties of the State Fire Marshal are 
prescribed in Section 81-502, R. R. S. 1943. He is authorized to en- 
force the laws relating to fire prevention and to make rules and regu- 
lations for the prevention of fires, particularly in churches, schools, 
hotels, halls, theaters, etc., in which numbers of persons congregate 
from time to time for any purpose whether publicly or privately 
owned. We believe that under the authority vested in the State Fire 
Marshal under and by virtue of Section 81-502, he has ample author- 
ity to require public schools, including rural public schools, to provide 
approved fire extinguishers, either by general regulation or in such 
individual cases as he may deem necessary. 


As to the legal liability of a school district or of its officers to 
respond in damages for failure to provide fire extinguishers and a 
disastrous fire results, the law appears to be well settled that the 
school district itself would not be liable in damages to persons in- 
jured by such fire. 


However, the lability of the officers of the district in such cases 
are not the same as that of the district itself. The law presumes that 
a governmental agency, such as a school district, does not commit a 
tort, but that, if a tort were committed, it was done by the officers or 
agents of the district without authority of the district, and it is the per- 
sonal act of the officer or agent. See 47 Am. Jur. 334-5, Sec. 56; 76 
C.S.S. 1321; Sec. 319a. 


The officer or agent of the district, however, may become person- 
ally liable, particularly where he fails to perform a duty imposed 
upon him by. law. See 43 American Jurisprudence 84, Sec. 272. A 
public officer is bound to use reasonable care in performing the duties 
of his officer, and this includes performing those acts which the law 
or lawful regulations require him to perform. See O’Dell v. Goodsell, 
149 N. W. 261, 30 N. W. 2nd 906. Liability would depend largely on 
the facts of the particular case, but they might well be such as to 
render the officer personally liable in such cases as you mention. 
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November 25, 1952 
TAXATION 
Assignment of Tax Sale Certificates to City 


REQUESTED BY: Frederick H. Wagener, County Attorney, Lin- 
coln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: Under Section 77-1810, R. R. S. 1943, can Lan- 
caster County assign to the City of Lincoln tax 
sale certificates without requiring the City of 
Lincoln to pay the full amounts due on such 
certificates? 


CONCLUSION: No. 


You state that the City of Lincoln proposes to take assignments 
of the tax certificates under Section 77-1810, R. R. S. 1943, if the 
tax certificates can be assigned to the city without the city actually 
having to pay the full amount of the certificate. The city would then 
foreclose the certificates and recoup some of its loss, suffered because 
of the requirement that in the foreclosure it must include unpaid 
installments of special assessments, through the statutory provision 
for a ten percent attorney’s fee. You ask if the county can lawfully 
assign tax sale certificatets to the city without requiring the city to 
pay the entire amounts due thereon. 


We are constrained by an examination of the authorities to 
answer your question in the negative. 


Our Supreme Court has held on numerous occasions that where 
a city purchases and takes an assignment of a tax sale certificate it 
does so as trustee of an express trust for the use and benefit of the 
state and all governmental subdivisions entitled to participate in the 
distribution of the proceeds. The Court argues that to permit the 
city to purchase the tax certificate for less than the full amount due 
would open the door to speculation by the city in tax certificates, 
contrary to its duty as a trustee, and would provide a means by which 
the property owner, through connivance with a friendly purchaser, 
could evade a part of his taxes, thereby violating the constitutional 
provision forbidding discriminatory taxes. See State v. Graham, 17 
Neb. 43, 22 N. W. 114; City of Beatrice v. Wright, 72 Neb. 689, 101 
N. W. 1039; City of McCook v. Johnson, 135 Neb. 270, 281 N. W. 69: 
Darnell v. City of Broken Bow, 139 Neb. 844, 299 N. W. 274. 


—107— 


November 25, 1952 
AIRPORTS 
Assistance by Department of Aeronautics in Development 
of Municipal Airports 


REQUESTED BY: James D. ‘Ramsey, Director, Department of 


Aeronautics. 

OPINION BY: Clarence S. Beck, Attorney General; 
Rush C. Clarke, Special Assistant Attorney 
General. 

QUESTION: May the Department of Aeronautics grant aid, 


under Section 3-119, R.S. Supp. 1951, to the 
City of Lincoln to assist in the development of a 
municipal airport which has been leased to the 
United States Air Force by a twenty-five year 
lease, under which the airport will be under the 
control and operation of the Air Force, and the 
public may not have equal and uniform use 
thereof. 


CONCLUSION: No. 


There has been submitted to this office, in addition to the 
director’s formal request for an opinion, the application of the City 
of Lincoln to the State Aeronautics Commission for financial partici- 
pation and aid in the development of the Lincoln Municipal Airport, 
and a copy of the lease whereby this airport has been leased by the 
city of Lincoln to the United States for a period of twenty-five 
years. 


By these documents it appears that the city has entered into a 
written lease under the terms of which the municipal airport is 
leased to the United States of America. By its terms the lease runs 
to June 30, 1952, but remains in force from year to year without fur- 
ther notice until June 14, 1977. The city further agrees to seek 
authority from the electors of the city to lease the airport to the 
United States for a period extending to June 30, 2050, and upon the 
granting of such authority, to enter into such a lease. Under the lease 
the United States is to have exclusive use of the airport, including 
exclusive flying rights, the complete control, operation and main- 
tenance of the control tower, runways, taxiways, parking aprons, and 
all facilities. The United States Government also has the right to 
make alternations, remodel or reconstruct existing improvements, 
erect additions, buildings, etc. The Government is under no obliga- 
tion to restore the premises to the original condition upon termination 
of the lease. 


There is reserved to the city of Lincoln a small tract of land 
near the southeast corner of the airport, 879.5x800 feet, the north 
edge of which corresponds to the south edge of the east runway, 
near the east end of the runway. This runway, of course, is a part of 
the leased premises. It is contemplated that the city will construct an 
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airport administration building and terminal facilities on this reserv- 
ed tract. The lease requires that the city cancel leases with certain 
scheduled commercial airlines heretofore making use of the airport, 
and the Government agrees to issue permits to these companies, 
allowing them to make use of the field in accordance with Air Force 
regulations. It is contemplated that the airlines will receive from 
the United States Government some permits or licenses revocable at 
any time, to land and take off the field, and to taxi to and from the 
administration building for the purpose of discharging and receiving 
passengers. 


_Non-scheduled airlines, small air carriers, executive aircraft, 
business aircraft and private planes it is admitted, will not be per- 
mitted to use the airport for any purpose. 


The City seeks financial aid in the form of an allocation of 
$30,000.00 out of the funds appropriated for assistance in the de- 
velopment of airports, to assist it in the construction of the proposed 
administration building and terminal facilities, and the purchase of 
restaurant equipment for a restaurant to be installed in the building, 
and furniture to be installed in the lobby thereof. 


The statutory authority for’ assistance in the development of 
municipal airports is found in the “State Aeronautic Department 
Act,” particularly Section 3-119, R.S. Supp. 1951, which is as follows: 


“The department may render assistance in the acquisition, 
development, operation or maintenance of airports owned, con- 
trolled or operated, or to be owned, controlled or operated by 
municipalities in this state, out of appropriations made by the 
Legislature for that purpose.” 


The act defines an airport as an area designed for the landing 
and take-off of aircraft, and all appurtenant areas used or suitable 
for airport buildings or other airport facilities. R. S. Supp. 1951, 
Sec. 3-101. : Fa 


The city may lease a municipal airport for a term exceeding ten 
years, provided the public is not thereby deprived of its “rightful, 
equal and uniform use thereof.” R. S. Supp. 1951, Section 3-215. It 
may, however, lease real property acquired for airport purposes for 
any period (since there is no statutory limitation) and, apparently, 
deprive the public of its equal and uniform use thereof, if in the 
judgment of the city’s governing body the real estate is not required 
for airport purposes. idem. 


Other statutes having some value in determning the legislative 
intent are: 


Section 3-107, R. S. Supp. 1951, which provides that the Depart- 
ment of Aeronautics shall nave general supervision over aeronautics 
within the state, directs the department to encourage, foster and 
assist in the development of aeronautics and to encourage the es- 
tablishment of airports and other navigation facilities, but provides 
that “no state funds * * * shall be expended upon any project * * * 
which is not done under the supervision of the department.” 


—709— 


Section 3-121, R. S. Supp. 1951, which provides that the depart- 
ment shall grant no exclusive right for the use of any airport under 
its jurisdiction. 


Sections 3-128, 3-135, and 3-137, R. S. Supp. 1951, which provides 
for the approval, licensing, and revocation of licenses, of airports, .in- 
cluding municipal airports, and Section 3-138, R. S. Supp. 1951, 
providing that these statutes have no application to airports owned 
or operated by the federal government within the state. 


The department of Aeronautics may render assistance in the 
development of this airport, only if it is owned, controlled or operated, 
or to be owned, controlled or operated by the municipality. Obviously 
the airport proper is not controlled or operated by the municipality, 
and while apparently it is intended that the terminal building will be 
controlled and operated by the muncipality, we do not believe the 
statute contemplates state aid to the erection of buildings on or adj- 
acent to airports not owned, controlled or operated by the municipal- 
ity. The “appurtenant area” referred to in Section 3-101, R. S. Supp. 
1951, obviously refers to areas appurtenant to an airport which is 
subject to being used. 


In our opinion, the airport is not “owned” by the municipality, 
within the meaning of that term as it is employed in Section 3-119, 
R. S. Supp. 1951. 


The word “own”, and its cognates “owned” and “owner” are not 
technical, but general terms, depend for their significance on the con- 
nection in which they are used, are words of broad inclusion, varying 
in significance according to the context and subject-matter. Under 
various statutes, the word “owner” has been held to mean the owner 
of the record title, under others the general and beneficial owner, 
the person whose interest is primarily one of possession and enjoy- 
ment, any person having an interest in an estate, an executor, a 
trustee, a tax lien holder, a mortgagee, the vendee in a contract for 
purchase of real estate, a lessee of a railroad, a lessee of a theater, 
any person in legal possession, any person who has usufruct, control 
or occupation of real estate. 67 C. J. S., 547; Lancaster County v. 
Schwarz, 153 Neb. 427, 45 N. W. 2d 432; Landis Machinery Co., v. 
Omaha Merchants Transfer Co., 142 Neb. 389, 6 N. W. 2d 380; Laflin 
v. Svoboda, 37 Neb. 368, 55 N. W. 1049; Gerrard v. Omaha N & B H. 
R. Co., 14 Neb. 370, 15 N. W. 231; McLain v. Maricle, 60 Neb. 353, 83 
N. W. 85; Portsmouth Savings Bank v. City of Omaha, 67 Neb. 50, 
93 N. W. 231; State v. Missouri Pac. Rwy. Co. 75 Neb. 4, 105 N. W. 
983; Northwestern Mutual Life Insurance Co. v.- Nordhues, 
129 Neb. 379, 261 N. W. 687; Graf v. State, 118 Neb. 485, 225 
N. W. 466; Trustees of Iowa College v. Baillie, 236 Ia. 235, 17 N. W. 
2d 143; Bird v. Wilmington Soc. of Fine Arts, 28 Del. Ch. 449, 43 A. 
2d, 476; City of Orangeberg v. Southern Rwy. Co., 134 F. 2d 890; S. 
S. Kresge Co. v. City of New York, 194 Misc. 645, 87 N. Y..Supp. 2d, 
313; Evans Theatre Corp., v. DeGive Investment Co., 79 Ga. App. 62, 
52 S. E. 2d 655; Freuhauf Trailer Co. v. State Corporation Com- 
mission, 149 Kan. 465, 87 P. 2d 641; Lindsay-Strathmore Irr. Dist. v. 
Wutchumna Water Co., 296 P. 933, 111 Cal. App. 688; Green v. Root, 
62 F. 191; Tobin v. Gartiez, 44 Nev. 179, 191 P. 1063; Parker v. Minn- 
eapolis & St. L. R. Co., 79 Minn. 372, 82 N. W. 673; Higgins v. City 
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of San Diego, 131 Cal. 294, 63 P. 470; Baltimore & O. R. Co. v. 
Walker, 45 Ohio St. 577, 16 N. E. 475; Schott v. Harvey, 105 Penn, 
222, 51 Am. Rep. 201; 30 Words & Phrases, 599, etc. 


It has been said that the word “owner” is an embarrassing word, 
without qualification or assistance, and can only be construed in a 
legal or modified sense. Larimer County Ditch Co. vy. Zimmerman, 4 
Colo. App. 78, 34 Pac. 1111: And that its definition will contract or 
expand according to the subject-matter to which it is applied. Chan 
v. City of South Omaha, 85 Neb. 434, 123 N. W. 464. 


The statute, and well-known principles of constitutional law, 
contemplate that a municipal airport to the development of which 
the State Aeronautic Department may contribute public monies, 
shall be a public airport, available as of right to the equal and un- 
iform use of the public. 


The city having created a situation under which the public is 
deprived of the equal and uniform use of the airport, it is doubtful 
whether the area is even a municipal airport within the meaning of 
our statutes. 


In any event we are of the opinion that the airport is not owned, 
controlled or operated by the city of Lincoln, but is owned, controlled 
and operated by the United States of America, within the meaning 
of Section 3-119, R. S. Supp. 1951. It necessarily follows that in our 
opinion the Department of Aeronautics may not render the financial 
assistance sought under any statute governing its powers. 


November 25, 1952 
LIQUOR CONTROL COMMISSION 


Secretary, Liquor Control Commission 


REQUESTED BY: Nebraska Liquor Control Commission, 
Carl E. Linn, Chairman. 


OPINION BY: Clarence 5S. Beck, Attorney General; 
H. G. Hamilton, Assistant Attorney General. 


QUESTION: May the Secretary of the Liquor Control Com- 
mission receive separate and additional compen- 
sation if in addition to his duties as Secretary, 
he is appointed Chief Inspector for the Commis- 
sion? 


CONCLUSION: Yes. 


The office of the Secretary of the Nebraska Liquor Control Com- 
mission was created by the Legislature in 1935, as a part of the Neb- 
raska Liquor Control Act. Section 53-107, Revised Statutes of Neb- 
raska for 1943, provides in part as follows: 
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* * *“The commission shall have a secretary, to be appointed 
by it subject to the approval of the Governor, who shall keep a 
record of all proceedings, transactions, communications, and 
official acts of the commission, and who shall be custodian of 
all records and perform such other duties as the commission 
may prescribe.” 


“The salary of the Secretary is determined by the Provisions of 
Section 53-112, Revised Statutes of Nebraska for 1943,-as amended 
in 1951. ; me eke 


_The sections of the Statutes involved do not prohibit the Secre- 
tary from receiving additional income from sources not connected 
with the liquor industry. It is also true that he is not prohibited from 
holding other offices. This prohibition pertains only to the three 
members of the Commission. Section 53-106, Revised Statues of Neb- 
raska for 1943. 


It is true that Section 53-107 does provide that the Secretary shall 
“perform such other duties as the Commission may prescribe”. How- 
ever, it is clear from a reading of the entire section that this pertains 
only to such secretarial duties as the Commission may prescribe, 
in addition to the duties specifically set out. It is evident that the Leg- 
islative intent was to limit the duties of the office to those performed 
generally by secretaries of similar bodies. 


It is true that a public officer cannot receive additional com- 
pensation for the performance of extra duties directly connected with 
his office. Neisius v. Henry, 142 Neb. 29, 5 N. W. 2 291. 67 C. J. S. 
Page 325. 


However, if a public officer is requested to perform additional 
duties not germane to the office he is entitled to compensation for 
such services. 


The general rule governing such cases is found in 67 C. J. S., 
Pages 325-6, in the following language: 


“An officer lawfully holding two offices is entitled to receive 
the compensation attached to both, but he may not have the 
compensation attached to two offices if he is not entitled to hold 
or perform the functions of more than one office at one time.” 


“The addition of new duties germane to the office does not 
entitle a public officer to extra compensation therefor; but he 
may recover proper remuneration for:services performed by 

/.request, not part of the duties of his office, and which could 
have been appropriately performed by anyone else.” 


“On the other hand, an officer is not obliged, because his 
office is salaried, to perform all manner of public service without 
additional compensation, and for services performed by request, 
not part of the duties of his office, and which could have been 
as appropriately performed by any other person, he may recover 
a proper remuneration.” 
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This rule has been followed by courts of other States. In Hill et 
al v. Stansbury et al, 25 S. E. 2 604, 223 N. C. 193, we find the follow- 
ing rule: 


“The general rule is that where the duties of an officer 
have been increased by the addition of other duties germane to 
his office, in the absence of legislation authorizing an increase 
in his salary, such additional duties are to be performed without 
extra compensation. United States v. King, 147 U. S. 676, 13 
S. Ct. 439, 37 L. Ed. 328; Annotation L. R. A. 1918E, 761. In 
other words, extra compensation is not ordinarily allowed to 
officers for extra work, without legislative sanction. Hoyt v. 
United States, 51 U. S. 109, 10 How. 109, 13 L. Ed. 348. See 
Board of Drainage Com’rs v. Davis, 182 N. C. 140, 108 S. E. 506, 
where legislative authority for increasing compensation was im- 
plied. It is to be noted, however, that the rule does not extend to 
services rendered in an independent employment, not incidental 
to the duties of the office, such as might have been performed by 
some other person. Converse v. United States, 62 U. S. 463, 21 
How. 463, 16 L. Ed. 192; City of Detroit v. Redfield, 19 Mich. 376.” 


In Moore v. Sheppard 192 S. W. 2 559, (Texas), the rule appears 
as follows: 


“The Clerks of the Courts of Civil Appeals are not entitled 
to receive extra compensation for services performed within the 
scope of their official duties prescribed by law. The general 
principle prohibiting public officials from charging fees for the 
performance of their official duties does not prohibit. them from 
charging for their services for acts that they are under no obliga- 
tion, under the law to perform.” 


The Kentucky Court of Appeals followed this rule in Land et 
al v. Lewis et al, 186 S. W. 2 803, where the Court said: 


“The situation is different from one where a clerk or other 
officer merely does something, even under statutory or official 
requirement, which may be regarded as incident to or is of the 
same character as a previous official duty. Cf. Morgantown De- 
posit Bank v. Johnson, 108 Ky. 507, 56 S. W. 825; Saufley v. 
City of Hazard, 209 Ky. 795, 273 S. W. 488. That rule does not 
apply where an officer or employee performs extra services 
outside of official duties and with which they have no affinity 
or connection and which do not interfere with his official duties. 
In such an instance, he may be employed to perform the services 
and is entitled to compensation provided for it. Slayton v. 
Rogers, 128 Ky. 106, 107 S. W. 696, 699.” 


It appears that the precise question has not been decided by the 
Nebraska Courts. However, in Neisisus v. Henry, supra, the Supreme 
Court of Nebraska stated the general rule as follows: 


“When additional pay or perquisites are accepted by a 
public officer for performance of duties germane to his office, a 
taxpayer has a right to insist that the funds wrongfully received 
shall be returned to the public treasury.” 
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It would seem from the above language that our Court has rec- 
ognized the distinction between duties genrmane to an office and 
those separate and additional duties which a public officer may be 
asked to perform outside of his official duties. 


An anlogious situation appears to be where the Constitution pro- 
hibits an increase in salary by legislative action during the elective 
or appointive term of office. In the case of Mehrens v. Bauman 120 
Neb. 110, 231, N. W. 701, the question arose as to the legality of a 25 
cent fee charged by County Treasurers for the issuance of drivers li- 
censes. It was contended that this was an unlawful increase in 
salary. The Court stated, on Page 113: 


“The payment of the fee of 25 cents to County Treasurers, 
as compensation for the issuance of each license by such officials 
is not extra compensation for the performance of duties pertain- 
ing to their office, but is evidently compensation for new duties 
imposed upon such County Treasurers and by such officers per- 
formed under a legislative mandate.” 


The office of Chief Inspector or Chief Enforcement Officer of 
the Nebraska Liquor Control Commission was created by the Com- 
mission with the approval of the Governor in 1951. The duties of 
this office involve the selections, training, and supervision of the 
inspectors in the field. The position involves general enforcement of 
the Nebraska Liquor Control Act including the procuring of evidence 
of violations and preparing cases for trials in the Courts and hearings 
before the Commission. The position has, in the past, been held by a 
certain specified individual. 


The duties are in no way related or connected with the duties of 
the Secretary, nor is there any conflict between the duties of the 
two offices. 


If the Commission directs the person who might be Secretary, to 
supervise the law enforcement activities of the Commission, in 
addition to his duties as Secretary, and if such person by reason 
of experience, training and ability, is able to perform properly the 
duties of both offices, it is our opinion that he may legally receive 
compensation for these new and different duties. 


. December 2, 1952 
ELECTIONS 


Proposition to Issue Hospital Bonds—Resubmission 


REQUESTED BY: Ray C. Johnson, State Auditor, State Capitol, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
: Homer L. Kyle, Assistant Attorney General. 
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QUESTIONS: On November 4, 1952, a proposition to issue 
bonds to construct a County Community Hospi- 
tal was submitted to the voters of Howard County 
under authority of Sec. 23-343, R. S. Supp. 1951, 
but seat to receive the necessary two-thirds ma- 
jority. 


a. Can the same proposition be resubmitted 
to the voters at a special election within six 
months after November 4th? 


b. When submitted, can the same ballot be 
used as was used in the election of Nov- 
ember 4th? , 


CONCLUSIONS: ask Yes. 
b. Yes. 


a. Article 4 of Chapter 10, R. S. Neb. 1943, relates to the issuance 
by counties and cities of bonds for internal improvements. Section 
10-404, R. S. 1943, contains a provision to the effect that where the 
question of a bond issue has been defeated by the voters it shall not 
be resubmitted for a period of six months after the election at which 
it was defeated. 


In an opinion given by this department to Mr. Richard J. Hag- 
gart, County Attorney of Howard County under date of November 
21, 1952, we expressed the opinion that the provision of Section 10- 
404 prohibiting the resubmission of the question of bond issues to the 
voters within six months after the election in which it was defeated 
does not apply to the question of issuing county hospital bonds for 
the reason that a county hospital is not a work of internal improve- 
ment within the purview of Section 10-404. We adhere to this opinion. 


b. We have carefully examined the ballot which was used to 
submit the proposition to the voters on November 4th. We believe 
that the ballot correctly states the proposition to be voted upon and 


is in proper form. We can see no reason why it should not be used 
at a subsequent election. 


December 8, 1952 
COUNTY LIBRARIES 
Application of Article 2 and 3 of Chapter 51, RA. A. S. 1943 


REQUESTED BY: Louise A. Nixon, Executive Secretary, Nebraska 
Public Library Commission, State House, Lincoln, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Richard H. Williams, Assistant Attorney General 
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QUESTION: What provisions control the formation, powers 
and limitations of county libraries and their 
governing bodies? 


CONCLUSION: Article 2 and Article 3 of Chapter 51 each con- 
template a separate and distinct form of organi- 
zation and the answer to the above question de- 
pends upon under which article the county lib- 
rary was formed. 


Chapter 51, Article 2, R. R. S. 1943 and Chapter 51, Article 
, R. R. S. 1943 both pertain to methods by which a _ county 
may establish a public library. While on first blush it might 
appear that the statutory sections of the two articles set up con- 
flicting provisions for the establishment and maintenance of a 
county library, we are of the opinion that nothing contained therein 
is in any way discordant. We have carefully examined Articles 2 and 
3 and deem that each of the articles contemplate the formation of a 
specific form of organization, separate and distinct one from the 
other. The legislature has left it to the counties interested to decide 
under which form they desire to organize. 


Article 2 of Chapter 51 is a general statute providing a method 
by which any city, incorporated village, county, or township may 
provide a public library free for the use of its inhabitants. A feature 
of formation under Article 2, in the case of a county, is that the res- 
pensibility of the library board is to the county. Section 51-201 deter- 
mines a two-mill levy limitation and requires a vote of the county 
electors, as therein specified, to authorize the amount fixed. A library 
board .of five members, appointed by the county board—51-203, R. 
R. S. 1943—is the governing body entrusted with adopting rules and 
regulations—51-205, R. R. S. 1943—and, in general, administering 
the trust. Other sections specify particular abilities and limitations 
within which public libraries formed hereunder are confined. 


Article 3 of Chapter 51 is a specific statute providing a method 
by which a county, only, may establish a library or by which several 
counties may establish a regional library conjunctively. Incorporated 
cities and villages or townships, maintaining public libraries under 
the provisions of Article 2, may participate in a library formed under 
this section by agreement and liability for taxes levied for county 
or regional library purposes—51-303, R. R. S. 1943. Naturally, if a 
county public library is organized under Article 2 it cannot organize 
under Article 3 also. A county library under Article 3, is also under 
the general supervision of the county board—51-308, R. R. S. 1943—- 
but, in addition, is under the general supervision of the executive 
secretary of the Nebraska Public Library Commission—51-314, R. 
R. S. 1943. Section 51-316 determines a one-mill levy limitation to 
be levied against all property outside incorporated cities and villages 
or townships maintaining public libraries under article 2, where the 
establishment of the county library is authorized by a majority of 
those electors residing outside of incorporated cities and villages or 
townships maintaining public libraries under Article 2. The county 
board is entrusted with the making of rules and regulations and per- 
forming the trust under the organization contemplated in Article 3. 
The executive secretary likewise has general supervisory authority 
as provided in Article 3. 


—716— 


As to which article of Chapter 51 that pertains to any given 
county library, it is necessary to determine under which article 
organization was accomplished. For this purpose it is competent to 
examine the proceedings taken to initiate the library and the form 
of the organization. Only one of the two articles can apply to any 
one county library. 


In as much as the opinion of this office under date of March 3, 
1951, is inconsistent with the opinion expressed herein it is rescinded. 


December 9, 1952 
MOTOR VEHICLES 


Mortgages and Liens—Notation on Certificate of Title 
in Cases of Joint Ownership 


REQUESTED BY: Owen J. Boyles, Assistant Director, Motor Vehicle 
Division, Capitol Building, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: Where certificate of title to motor vehicle is 
issued to two persons,:as, for example, husband 
and wife, as joint owners with right of survivor- 
ship, may the county clerk refuse to note a mort- 
gage or other lien on the certificate of title, as 
provided in section 60-110, R. R. S. 1943, if but 
one of the joint owners has signed the lien instru- 
ment? 


CONCLUSION: No. This is a purely clerical act which the statute 
requires the county clerk to perform. 


Section 60-110, R. R. S. 1943, provides in part: 


“The holder of a chattel mortgage, trust receipt, conditional 
sales contract or similar instrument, upon presentation of such 
instrument to the clerk of the county where such certificate of 
title was issued together with the certificate of title and the fee 
prescribed by this act, may have a notation of such lien made 
on the face of such certificate of title.” ete. 


Our Supreme Court, in construing the Certificate of Title Act 
(Sections 60-101 to 60-117, inclusive, R. R. S. 1943), has held that 
the Act eliminates the practice of filing and recording chattel mort- 
gages on motor vehicles and substitutes the recording of such on the 
certificate of title itself. The court has further held that it is the duty 
of the lienholder to protect himself and others thereafter dealing in 
good faith by complying with, and requiring compliance with, the 
provisions of the Certificate of Title Act. The only method by which 
the lienholder can protect his lien as against subsequent purchasers in 
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good faith is by requiring that the county clerk make a notation of 
the lien on the certificate of title, as provided in section 60-110. See 
Snyder v. Lincoln, 150 Neb. 580, 35 N. W. 2d 483; Securities Credit 
Corp. v. Pindell, 153 Neb. 298, 44 N. W. 2d 501; Loyal’s Auto Exchange, 
Inc. v. Munch, 153 Neb. 628, 45 N. W. 2d 913; Alliance Loan & Inv. 
Co. v. Morgan, 154 Neb. 745, 49 N. W. 2d 593; Bank of Keystone v. 
Kayton, 155 Neb. 79, 50 N. W. 2d 511. 


The law recognizes the right of two or more persons to own 
personal property in joint tenancy. In re Estate of Vance, 149 Neb. 
220, 30 N. W. 2d 677. The law also recognizes the right of a joint 
tenant to mortgage or pledge his undivided interest in property held 
in joint tenancy without the consent or concurrence of his co-tenants. 
See 48 C. J. S. 936, Sec. 16. The only way for the holder of a mort- 
gage on the undivided share of a joint tenant in a motor vehicle, to 
protect his mortgage and the rights of innocent third persons dealing 
with the owners, would be to have the county clerk make a notation 
of such mortgage on the certificate of title as provided in Sec. 60-110. 
We think that the statute imposes a mandatory duty on the county 
clerk to perform this service for the lienholder even though but one 
of the joint tenants has signed the mortgage or instrument creating 
the lien. 


Our attention has been called to an opinion written by Mr. Wil- 
liam Gleeson of this Department to Mr. F. H. Klietsch under date of 
March 1, 1949, with reference to the issuance of certificates of title. 
We have carefully examined that opinion and find nothing in it 
which, in our opinion, is in conflict with our views herein expressed. 


December 9, 1952 


Constitutionality of Section 31-202.01 to 31-202.03, 
R. R. S. 1943; Cleaning Water Courses 


REQUESTED BY: Eugene F. Fitzgerald, County Attorney, Omaha, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
: Robert A. Nelson, Assistant Attorney General; 
Richard H. Williams, Assistant Attorney General. 


QUESTION: Do the provisions of Section 31-202.01 to 31-202.03, 
R. R. S. 1943, pertaining to the population limita- 
tion violate Article III, Section 18 of the Constitu- 
tion as constituting “local” legislation? 


CONCLUSION: We are of the opinion that they do. 
' The question of the power of the Legislature, for the purpose of 


legislation, to classify counties upon the basis of population has been 
often’ litigated. We refer the reader to an excellent review on this 
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subject in 29 Nebraska Law Review at page 139. That writer states 
what he perceives to be the four general requirements the Nebraska 
Supreme Court adopts to test whether an act is a valid “general” law 
or an invalid “local” law within the meaning of Article III, Section 18 
of the Nebraska Constitution. They are: “(1) The law must be 
couched in general terms. (2) The classification employed must be 
a reasonable one and germane to the purposes of the act. * * * (3) 
The act must operate on all in the particular class and affect each 
uniformly. (4) The class must be such that others may later enter 
it when they qualify—it must be an open class.” 


The sections of the Nebraska Reissue Revised Statutes of 1943, 
considered in this opinion are: 


31-202.01. “In all counties having a population of two hundred 
thousand inhabitants or more, the county board of any such county 
shall have the power to cause all natural watercourses, as de- 
fined in section 31-202, to be kept clean and free of obstructions 
in such manner as to permit the natural flow thereof.” 


31-202.02. “Whenever any natural watercourse in a county 
of the class described in section 31-202.01 is filled with trees, 
silt, or debris in such a manner as to obstruct the natural flow 
thereof and cause damage by flooding of adjacent lands, any five 
landowners owning land in such county abutting on the natural 
watercourse may may, by petition, request the county board to 
cause same to be cleaned out and rendered free of obstructions.” 


31-202.03. “The county board of a county of the class des- 
cribed. in section 31-202.01, upon receipt of such request, may, if 
they find natural flow is being obstructed, cause the natural 
watercourse to be cleaned out. The cost thereof shall be appor- 
tioned among the property owners specially benefited thereby 
and collected in the same manner as special assessments are 
levied and collected for drainage improvements under sections 
31-121 to 31-124.” 


The Supreme Court has held that a classification such as the one 
involved in Section 31-202.01 to 31-202.03, R. R. S. 1943, meets and 
satisfies the requirements of the first, third and fourth tests above 
set out. State v. Frank, 61 Neb. 67; 85 N. W. 956; Dorrance v. County 
of Douglas, 149 Neb. 685; 32 N. W. 2d 202: Midwest Popcorn Co. v. 
Johnson, 152 Neb. 867, 43 N. W. 2d 174. The second test is the one 
which has been in controversy in many cases involving similar 
statutes as the one in question here. In a great majority of cases the 
Nebraska Court found the population classification was reasonable 
as to the purposes of the particular act, even where only one city was 
included. The Court has upheld population classification even 
though it has admitted that it is somewhat arbitrary and though it 
has been shown often to be an inadequate standard. See in particular 
Cunningham v. Douglas County, 104 Neb. 405; 177 N. W.. 742: 
“The courts will not interfere with the discretion lodged in the legi- 
slature unless it is apparent that the classification is artificial and 
baseless, showing an attempt upon the part of the legislature to 
violate the provision of the Constitution prohibiting local and special 
legislation. With much doubt and hesitation, we have concluded that 
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we ought not to hold the enactment void for this reason.” Also Allan v. 
Kennard, 81 Neb. 289; 116 N. W. 63. Dorrance v. County of Douglas, 


supra. 


However, two Nebraska acts using the population standard 
have been heid invalid as local legislation. In State v. Bauman, 120 
Neb. 77, 231 N. W. 693, the court held unconstitutional an act allow- 
ing counties of more than 150,000 population to retire present high- 
way construction bonds with the revenue from a gasoline tax. The 
court could find no reason for allowing this privilege to counties 
having 150,000 inhabitants while denying it to others. The other act 
held unconstitutional was based on population at a particular cen- 
sus and was rejected because of its failure to meet the fourth test 
previously outlined. State v. Scott, 70 Neb. 685, 100 N. W. 812. 


Thus, while it is seen that the court will go a long way to uphold 
the validity of such a statute, there is precedent for striking down a 
statute which clearly does not rest upon reasonble differences of 
ryogic hang or circumstance which call for distinctive legislation as 
to class. 


Legislative Bill 424, Sixty-Second Session 1951—now 31-202.01 
to 31-202.03—as originally introduced purported to apply to all 
counties. Legislaive Journal 1951, page 286. The bill was referred to 
the Committee on Public Works where the amendments, which are 
now the law, were recommended. A search in the office of the Clerk 
of the Legislature at the State Capitol failed to disclose the reason 
for the amendment recommended by the Public Works Committee. 


We are of the opinion that if there was a particular reason for 
limiting the applicability of 31-202.01 to 31-202.03 to counties having 
a population of 200,000 inhabitants or more it is not apparent on the 
face of the statute. Nor do we see that such is to be logically in- 
ferred from that language. On the contrary, the recorded minutes 
of the legislature before the amendments were made contain this 
language: “This bill is designed primarily to help correct a situa- 
tion in Douglas County but it would apply to any county in the state 
that has such a problem”. February 28, 1951. This indicates that the 
introducer of this legislation did not have in mind a statute peculiar- 
ly adapted to a county of 200,000, but one of general application to 
the counties of the state. In the light of the foregoing review and 
authorities cited we are of the opinion that unless it can be shown 
that 31-202.01 to 31-202.03 is peculiarly adapted to the needs of a 
county having 200,000 or more inhabitants and that the needs of 
other counties in the state are not the same that these sections of 
Chapter 31 are “local” legislation and prohibited by Article ITI, 
Section 18 of the Constitution. 
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December 11, 1952 
EMBALMING 


Practice of—Examination for License 


REQUESTED BY: E. A. Rogers, M. D, M. P. H., Acting Director 
of Department of Health, Capitol Building, Lin- 
coln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: If an applicant for a license to practice embalm- 
ing has satisfactorily passed the National Board 
Examination given by the Conference of Funeral 
Service Examining Boards of the United States, 
Inc., and has met the state requirements as to 
pre-education and apprenticeship, may the Neb- 
raska State Board of Embalming accept the 
results of the National Board Examination, in 
lieu of the written portion of the State Board’s 
examination? 


CONCLUSION: Yes, provided the examination includes the 
subjects mentioned in Section 71-195, R. R. S. 
1943, and is approved by the Department of 
Health. 


Section 71-195, R. R. S. 1943, sets out the educational require- 
ments which an applicant must meet before he is eligible to receive 
a license as an embalmer in the State of Nebraska. The concluding 
sentences of this statute are as follows: 


“When the applicant has satisfied the department that he 
has the qualifications mentioned in this section, and also the 
qualifications set out in this act relating to applicants for ex- 
amination in general then he may present himself for examina- 
tion before the board of examiners. The examination shall con- 
sist of questions on the subjects of embalming, anatomy, chemi- 
stry, pathology, bacteriology, hygiene, general oral questions, 
and such other subjects as may be recommended by the board 
and approved by the department.” 


You will note that the law does not require that the board of 
examiners shall prepare the examination questions but merely des- 
ignates the subjects on which the applicant shall be examined. It is 
our opinion that the Nebraska State Board of Examiners may accept 
the results of the National Board’s examination as its own provided 
the examination has covered the subjects mentioned in the statute 
and has been approved by the Department of Health. 
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December 18, 1952 
SCHOOL DISTRICTS 
Liability Torts of Board Members, Agents or Employees 


REQUESTED BY: Ernest M. Johnson, County Attorney, Chadron, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 


QUESTION: Is a school district liable to respond in damages 
for injuries incurred by third persons, not em- 
ployees or pupils, arising out of the negligence of 
board members, agents or employees of the 
school district in the performance of their duties, 
and is the liability of the district affected by the 
fact that the district carries liability or indemn- 
ity insurance? 


CONCLUSION: A school district is not liable for injuries incur- 
red by third persons, not pupils or employees, 
resulting from the negligence of board members 
or other officers, agents or employees of the dis- 
trict and this immunity from suit is not affected 
by the fact that the district may carry liability 
or indemnity insurance. 


Section 79-401, R. R. S. 1943, provides that every duly organized 
school district shall be a body corporate and possess all the usual 
powers of a corporation for public purposes and that it may “sue 
and be sued”, etc. Our Supreme Court has held that a school district 
is a mere creature of statute, possessing no powers whatever beyond 
those given by the legislature. American Surety Co. v. School District 
No. 64, 117 Neb. 6, 219 N. W. 583. 


We have been unable to find any decisions of the Supreme 
Court of Nebraska on the question as to whether a school district is 
liable to respond in damages for injuries due to the negligence of 
officers, agents or employees of the district in the performance of 
their duties as such. The rule appears to be established in other 
jurisdictions by the overwhelming weight of authority, however, 
that a school district is a mere governmental agency of the state and, 
as such, it is not liable for torts committed by its officers, agents or 
employees. 47 Am. Jur. 334, Sec. 56; See Annotation to Rhoades v. 
School District No. 9, 160 A. L. R. 1, the annotation beginning on 
page 37. This is true except in those cases where the statutes specifi- 
cally impose liability, which is not true in Nebraska. It is true as to 
persons other than pupils who sustain injuries on account of the 
condition of school premisies or other conditions due to negligence of 
officers, agents or employees of the school district. 47 Am. Jur. 337, 
Sec. 58; 78 C. J. S. 1323, Sec. 320b. The fact that the statute grants 
power to the school district to sue and be sued does not affect its 
immunity from actions for damages resulting from torts. See annota- 
tion in 160 A. L. R., page 89 et seq., and cases there cited. 
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Further, it is the general rule that the immunity of a school 
district from tort liability is not affected or waived by the fact that 
the district carries liability or indemnity insurance. Wallace v. 
Laurel County Board of Education (1941) 287 Ky. 454, 153 S. W. 2d 
915; Benton v. Board of Education (1931) 201 N. C. 653, 161 S. E. 96; 
Kesman v. Fallowfield Township School District (1942) 345 Pa. 457, 
29 A. 2d 17; and Utz v. Board of Education, 30 S. E. 2d 342; 160 A. 
L. R. 25; 145 A. L. R. 1336. However, it has been held that a judg- 
ment which is not collectible out of school funds, but which merely 
measures the liability of the insurer, may be recovered against a 
school board on account of an injury as to which it is otherwise 
immune from liability but against which it carries a liability in- 
surance policy, under a statute authorizing the board to carry such 
insurance. See Taylor v. Knox County Board of Education (1942) 
292 Ky. 767, 167 S. W. 2d 700; 78 C. J. S., Schools and School Dis- 
tricts, Sec. 322, n. 73, p. 1335. 


—7123— 


INDEX 


A 


ADOPTION— 


Consent of father; requirement as to where father 
fails to pay support, as per divorce decree, for 
more. than six “months-eeees 8 

Filing certified copy of decree of adoption with adoptive 
DIrth 7“ cerpiticate” ..<, ARE cn ek 


AERONAUTICS— 
Department of—see STATE - DEPARTMENT of—this 
INGO eh oe a Oe ee 


AGRICULTURAL EXTENSION WORK— 


Emergency appropriation to carry out program under 
221604 RAS. Sup De 190] yok eens ee 


AGRICULTURE AND INSPECTION DEPARTMENT— 
See—STATE - DEPARTMENT of—this index — 


APPROPRIATIONS— 


Amount allowable from fund raised for construction of 
COUnty” Jal —.-  e 
eyed to contract for test road project in another 
UAUG) iach ee i SS eer ee 
Emergency appropriation; agricultural extension pro- 
gram under 2-1604, R. S. Supp. 1951 —_.._.______. 
Erection of county buildings; provision of 23-120, R. S. 
Supp. 1951 not a. method, in itself, for raising 
SPDT Se 9 eect A i al i a ed Nin eae 
Excess in Soldiers’ and Sailors’ Relief Fund; use of 
when appropriation. used, -up,, - a 


ASSESSMENTS— 
Erroneous; levy on real property destroyed by fire —...... 
Irrigation districts; effect of failure to certify assess- 
163 01 ee Ae esd Aa eC eR Se! Det ean ee OC 
Lien of special assessments erased by tax deed 
Omitted lands and improvements; time limitation —_ 
Overvaluation of personal property by taxpayer as 
excessive) assessment. <tr eee eek ee eee 
Ownership transferred on March 10 ee 
Public property purchased by private citizen prior to 
tax lOV Ys Cate 2 ee 
Reappraisal and reassessment of real property in county 
ASOT ve VEICTS whe ere re Sea esse 
Stock of domesticated foreign corporations —. 


ASSISTANCE— 
Allowance for medical care not authorized in advance —_. 
Conveyance of real estate to spouse; effect on applica- 
tion for assistance #222202 bh es 


ASSISTANCE— (continued) 
County employee compensation schedule; Board of 


Control, ‘fixes: 2. wire fea = ao, | 168 
Employability of old age applicant ‘as a resource 217 
Legal settlement; what constitutes — asa, “OOB 
Legal settlement changed by = way in nursing 

home in different county __. _.. 664 
Old age; inmates of lodge homes; ability _ ‘of home to 

furnish from own resources aac Oe 
Old age assistance liens; enforcement. ‘where title held 

in joint tenancy ...... wkcsiet G01 
Old age assistance liens; foreclosure; ‘priority of liens — Fina, LG 
Old age assistance liens; foreclosure of where recipient 

has removed from state _........ 229 64 
Old age assistance liens; priority of; “parties” ‘to fore- 

wel fa Va: es = |e) 1 appa ened iene te chante obese Mice Mink Tas terol do) i 260 
Out-of-state relatives able to furnish support ——____ 371 
Payment for medical care; recipient found ineligible 

after authorization ..... a Oe 
Payments for medical services “jointly” ‘to vendor and 

recipient; post payment for services acs’ B40 
Recipient of; lien on insolvent estate; fees of county 

officers __ = eee A 
Recovery from child of assistance ‘paid “to. ‘parent | ps Weer 349 
Regulation excluding services of optometrists in favor 

Of ‘opthalmolo gists mec acess EA 288 
State fund; excess administrative funds; expenditure for 

néhet “purposes. 62 ee... 65 
Trust fund; invested in U. S. bonds until needed —......... 649 

B 
BALLOTS— 
General election ballot; cannot be on after defeat in 

primary ‘for’ different offices 262 0 te 656 
Non-political; petition candidate — 2 581 

BANKS AND BANKING— 
Loans to officers or directors; 8-149, R. S. 1943 606 
Payment of dividends on common stock ca ROS 
See STATE - DEPARTMENT OF BANKING—this index 
BIDS— 
Counties; construction of public buildings —— =~ O20 
Counties: gravel contracts; lowest and best “bidder; 

discretion of board —..... ict taht Daa BO Jee ctl Sete 549 
County lease of road equipment — aoe 2 ad 3 
Necessity; county purchase of supplies —........ 

Necessity; improvement of county hospital 00000000000... 97 
BIRTH CERTIFICATES— 
Issuing certified copies without charge ey eet ff 


BOARD OF CONTROL— 
See STATE - BOARD OF—this index 0000. 
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BOARD OF EDUCATIONAL LANDS AND FUNDS— 
See STATE - BOARD OF—this index ss 


BOARD OF MENTAL HEALTH— 
See COUNTY BOARD—this index 


BOARD OF REGENTS— 
See—STATE - BOARD OF REGENTS—this index ___ 


BOARD OF VOCATIONAL EDUCATION— 
See—STATE - BOARD OF—this-index 


BONDED INDEBTEDNESS— 


School districts; liability for bonded indebtedness of 
territory added to county high school district 


BONDS— 
Blections—see- this. Index sae 
Municipal bonds for internal improvements; registra- 
pe a = ee ST ee Deer RES SE Sipe en 
Premiums realized on sale of bonds held in trust as 
SADE | Same, 2 See re ee 
Retirement of; county treasurer not entitled to fee for __ 
BOUNDARIES— 
School districts—see this index a er a Seer eee, 


BRAND COMMITTEE AND LAWS— 
Inspection at livestock commission company; when 


ULHOPIZOR to ToS rs ees ree ee tt 
Regulations; detaining out-of-state cattle bearing brand 
registered) int Nebraska-3 tet tis 7s crete oh eee 


BRIDGES— 
Repair of flood damage; effect of County Budget Act —_ 


BUILDINGS— 
County; commissioners authority to repair courthouse; 
how MGUY? Taised Grscra. 2 27 se ee 
County; construction of; solicitation of bids _ "Set 
County; methods of raising funds under 23-120, aH Ss 


Surpass PO ase eee ee 
Cc 
CANDIDATES— 

Failure of political party to nominate candidate for 
specific office at primary. t=i.-s-2f- 

Filing by petition; vacancy; decease of officeholder on 
ale e101 thet = a ea ee a ch oll RE SB nn i eee Oo ee a 

Petition candidate; non-political — 


Placed on general election ballot, after defeat in pri- 
mary -for different office -.qf= 4-3. = = ey 
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CERTIFICATE OF TITLE— 
Motor vehicles; notation of lien on certificate in cases 


OL* JOInt WenanGy fi. ea, oe ee tS 717 
Motor vehicles; residence of applicant, university stu- 
LG enh A ea ee 83 


CHILD ABANDONMENT— 


Failure of father, under divorce decree, to pay child 
support for six months WW - 637 


CHILDREN— 
Adoption—see ADOPTION—this index —. 2 
Residence for school enrollment; district in which child 

is cared for is located in district of residence of 
PAAR OIAT cn See eal Seo th  ee e e 292 
Schools; children of nonresident military and civilian 
personnel; census; tuition — 
Support; stepfather’s liability for 


CIGARETTE TAX DIVISION— 
Wholesale sales license; applicant interested in retail 


outlets proposed to use exclusively _-.-.----.- 663 
CITIES AND VILLAGES— 

Changing from one class to another; village to city —... 226 
Cities; second class; volunteer firemen—residence of— 

workman’scompeéensation: \.21224 0s ee, 616 
Cities; home rule charter cities; hours of elections — 463 
Cities; proposed zoning action as effecting applications 

for’ VBGense: 1 se 2 sche) oe ye ee Seder 657 
Cities; qualifications of elective officers; requirement 

thatbe: rea] estate. owner 52032 447 
Cities; zoning ordinance; effect of as to armory where 

city conveyed to military for that purpose —............ 514 


TAXATION—seée: this Index: 2. a ES 
Villages; board of; power to pass on applications for 
retail beer license after protest —-WW--W------- 4 


COMPENSATION— 


Fees—see FEES AND SALARIES—this index — 
Salaries—see FEES AND SALARIES—this index 
REIMBURSEMENTS—see this index —__-..-...----.--.-..--------------- 


CONFISCATION OF PROPERTY— 


Loaded shotgun in vehicle on public highwaya —.._.. Rey ALD 
CONSTITUTION— 
Ad valorem tax on interstate common carriers as 
WAOLALIG I ¢ Sante at cea eS ae Ns ales ie et eer tes 137 
Authority to building and loan companies to borrow to 
pay ‘withdrawals ‘as. violation: '.“2 2 40 
Constitutionality of sections 31-202.01 to 31-202.03, R. 
Sao Nan SY see ene aoe ee ee ae eee eee 718 
Executive power; Lieutenant Governor; absence of 
(GOVETHOT Ta ne ke 110 
Prohibition against changing to regular sessions by 
SUCCES oc esc scan ce acco nar are a eres 679 


CONSTITUTION— (continued) 


Proposed amendment to provide a different method of 
taxing motor’ vehicles: 1. cami tae) on She si 

Proposed authorization to Department of Health to pool 
license. fees... towtit B  bs stay fe cy 


CONTRACTS— 


School districts—see SCHOOLS AND SCHOOL DIS- 
PEG PScthis! “index Sse POR Ae a A 

Township with county; use of township truck to haul 
gravel for rural mail route road 


COOPERATIVE CREDIT ASSOCIATION— 
Limitation on expenditures; operating losses and ex- 
penses; guaranty fund ...<.-- 2... 7. 


CORPORATE STOCK— 


Bank common stock; payment of dividends _ 
TAXATION—see this index _ ers 


CORPORATIONS— 


Assessment of stock of domesticated foreign corpora- 
tions =... EOS RA SNES eae es POISE ER RE Es wor 

Building and loan associations; articles of incorporation; 
amendment; approval by Department of Banking _. 

Insurance—see INSURANCE COMPANIES—this index __ 


COUNTIES— 
Aid to private hospital; claims for charity cases —... 
Authority to file objections to creating paving district ..... 
Budget—see COUNTY BUDGET—this index WW. : 
Claim of for care of feeble minded person against 
parorit's “estate. . 2 Se cate 
Classification and reappraisal committee; odd numbered 
A sc ee (EAE er Te 
Constnictios. of public buildings; solicitation of bids —.. 
County having duty to improve rural mail route road 
which. follows. county: lime 2. = eh 
Gravel contracts; lowest and best bidder; discretion 
WOE DORN ae Se ec ee ee 
Illegal tax; return to county treasurer ae 
Lease of road equipment; advertisement for bids _. 
Paupers; expense for hospitalization, burial os 
Paupers; liability for care of injured hitchhiker _ 
Payment for use of polling places —----_. 
Purchase of supplies; necessity of bids —__._____ : 
Repair of flood damage to bridge; effect of County 
Budget Act ——————____-________-__, 
Right to reimbursement from state hospital patient’s 


inheritance. 22. 


COUNTY AGRICULTURAL SOCIETY— 
Permanent improvements; use of fund from taxes 
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617 


229 


204 


COUNTY BOARD— 


Allowance of salary claim of employee who performs 
her duties at her home ....... a 
Authority to contract with respect ‘to roads affected “by 
Federal Flood Control Project 
Authority to employ community nurse; tax levy to 
pay salary _. sae 
Mandamus of board to call ‘special “election for bond 
issue where no funds are available ——____ 
Mandamus to compel bond issue voted five year 
earlier SS aa at ena A, 
Construction of public ‘buildings; ‘bids - EN Del siieed 
Discretion of; lowest and best bidder on gravel. ‘con- 


tract... SEIS Sens 


Excess funds of drainage ‘district after dissolution . 
Lease of road equipment; advertisement for bids 
Power tO estanlish vOaGs. 55s ee ee ees 
Powers and duties of temporary chairman _. behets 


COUNTY BOARD OF EQUALIZATION— 


Average invested capital of grain broker —... Ye 

Exemption of property is principally a question ‘of fact 
for the board ..... ie tenn poet r es 

Power to correct overvaluation — “subsequent to sitting - 


in a Na a a eee eT eT ST 
Public power districts; “increasing payments in lieu of 

ee eee aE renee een OE ee ee EE et ee 
Road funds paneer intel! 4 in levy; intention of board; 

legality: 22. tse 


COUNTY BOARD OF MENTAL HEALTH— 
Bees tid) “GXPeEnSES nn 


COUNTY BUDGET— 
Appropriation for lighting display; participation in ex- 
pense with municipality and other organizations —__ 
County Budget Act; application to election commis- 
A Cer Co aes “eae ENE PEERED R Baten, Sit Sede ae d 
County Budget “Act; emergency ei ae i agricul- 
tural extension program under 2-1604, R. S. peer, 


UBB yee 
County Budget Act; temporary cToans; “Sections | 23-918; 


how obtained _....... cae 


COUNTY COURT— 
Jurisdiction of in prosecution under 28-521, R. S. Supp. 
1 69 earn NES At RO eect ote. See PY Re eer ee ee 


COUNTY EMPLOYEES— 
Omaha-Douglas County Health dienepecsitins merit sys- 
BETES actipserescrese cease Se ate 


COUNTY FAIR— 
Board of; eligibility for advice kia Puke SL aeyiaie! 
as “civil GECOP” 6a ses iret oe dL Jeane 
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431 


63 


506 


COUNTY HEALTH DEPARTMENT— 
State merit system; status of employees in Omaha- 
Douglas county department = 63 


COUNTY HIGH SCHOOL DISTRICT— 
See SCHOOLS AND SCHOOL DISTRICTS—this index 


COUNTY HOSPITAL— 
Community hospitals; bond issue; mandamus of county 


board: (setec ys es reg et wT ee 562 
Community hospital; resubmission of issue of bonds to 
voters: within« six: :months 153. fre. ct af “(iA 
County hospital bond issue; resubmission of issue to 
Voters: taal) ceteet isl Eo fered s Shargay rey eile eh le 2 2) 7038 
Improvement of; solicitation of bids — 97 
COUNTY JAIL— 
Construction; immediate proceedings —...- =. 99 
COUNTY LANDS— 
Sale of; submission at primary election 0.0.00... 363 
COUNTY LIBRARIES— 
Amount of levy for establishment and support of _ 92 
Se of articles 2 and 3 of eet 51, R. R. 
S, 1943: sees o 715 
COUNTY MAIL ROUTE ROADS— 
See RURAL MAIL ROUTE ROADS this index _ 
COUNTY OFFICERS— 
Assessor; adopting valuation of personal property by 
taxpayer ...... — 21 
Assessor; compelling “performance ‘of. ‘taxpayer’s” ‘obliga- 
tion for omitted lands and improvements. ___>— 282 
Assessor; correction of tax list after first half paid... _—s- 47 
Assessor; election to re-establish office where abolished... 434 
Assessor: penalty computed, how; property not returned 
by decedent ese 660 
Assessor; See also TAXATION this index _ Esate: 
Attorneys; duties under Uniform Reciprocal Enforce- 
TMMENt "OL SUR DOPE NCE aN a . 677 
Chief adult probation officer; Class 9 county; salary ~ p20 
Clerk; duty to note liens on certificates of title in cases 
Oi Joints GWwership:, S.-i Sn ee ee 717 
Clerk; duty with regard to university hospital fund ay ... 424 
Commissioners; authority to repair courthouse _. __ 269 
Contract with cooperative of which office is a member_ 357 
Fees—see FEES AND SALARIES this index _ _ a 
Members of fair board; eligibility of for advice from 
county ‘attoimey as “Civil ofhiter’™. en Ae 506 
Probation officers; necessity of appointment; 20,000 to 
60,000 population _._ eee i 1) 
Registrar; furnishing information on vital statistics 459 
Responsibility for determining liability of surviving 
jont tenant for inheritance taxes 0. 2... 611 
Salaries—see FEES AND SALARIES this index _ eth 
Sheriff; mileage for transporting prisoners 364 
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COUNTY OFFICERS— (continued) 


Superintendent; vacancy; decease on election eve —-........... 605 
Superintendent of schools; authority to purchase film 

strips and volumes of the school laws 225 
Supervisor; benefits from county contracts —-..---_--.- 528 
Supervisor; right to claim for labor done as grader 

(0) of =i: 10) i po eae Wie peer Mi Vantaa aden dar bel Syeen ee. ane Tete) Ge cnne nA 264 
Temporary chairman of county board; powers and duties... 394 
Treasurer; Blanket Mill Tax Levy Act; deduction from 

CASS (PAV eMt- tree nS UR ee oe a ere 571 
Treasurer; illegal tax, recovery “from county to pay 

yatanmie dignetiied 2 = ee cer ee te 658 
Treasurer; investment of city bond sinking funds in city 

WeITants: j20 22 oot tk ee ae ett 72 
Treasurer; liability for funds lost through theft 42 
Treasurer; payment to school district treasurer of sum 

greater than amount stated in bond — 352 
What constitutes; benefits from contracts executed be 

COUNTY? 225.2 peer ere ae net --- 495 


COUNTY ROADS— 
Authority of board to contract with respect to roads 
affected by Federal Flood Control Project «295 
Notice and hearing to vacate — ous 
Power of county board to establish ____ 
Rural mail route roads—see this index 


COURT COSTS— 


Priority over lien for personal taxes on insolvent estate... 366 
Uniform Reciprocal Enforcement of Support Act... 677 
COURTHOUSE— 


Election on issuance of bonds—see ELECTIONS this index. 
CRIMINAL LAW AND PROCEDURE— 


Failure to pay increased support award; extradition SLT 
Notice to appear issued by arresting officer; registra- 
tiGh. violation; misdemeanor 2-5 190 
Prosecution; jurisdiction of county court under 28-521, 
Supp. VO5). 2. ne ee Se ee 


Prosecution for perjury —__ 
Prosecution of violations; laws pertaining ‘to “geology - ate in 
Sentencing of criminal; provision for pettriins court 

control over place of solitary confinement - aetees xe 1622 


D 


DAIRY PRODUCTS— 
Addition of non-fat dry milk solids to milk or skim 


Poa d Sch) Fats bh yh oes ae Ree eR Rn ey a AN ee Neale seh anne 436 
Sale, as “Grade A” milk, of partially cide milk and 
with addition of vitamins A and D ___ . 265 
DELEGATES— 


To political conventions—see POLITICAL CONVEN- 
TONS this: Index = se op 


DENTAL LABORATORIES— 


Delivery of articles to rer other than dentist pre- 
scribing them . Saber 


DEPARTMENT OF HEALTH— 
License to nursing home; when zoning action pending 
State—see STATE—DEPARTMENT OF this index 


DEPARTMENT OF ROADS AND IRRIGATION— 
see STATE—DEPARTMENT OF—this index ._ 


DEPENDENT CHILDREN— 
see CHILDREN this index 


DISTRICT COURT— 


Sentencing of criminal; provision for retaining court 
control over place of solitary confinement 


DISTRICT COURT CLERK— 
Funds in litigation; designated depositories; liability 
OE CRT case ak Sg ra ee a 
Indexing method under Uniform aeaiproca Enforcement 
of Support Act _ 
Trial fee under 33- 143. SRS Supp. “1951; “action dis- 
missed or settled - he OEE hd Pa 


DRAINAGE DISTRICTS— 


Excess funds after dissolution ___ 
Manner of voting where benefits not apportioned 


E 


ELECTION COMMISSIONER— 
see STATE OFFICERS this index 


ELECTIONS— 
Bond issue for building courthouse; tax levy in excess of 
constitutional limit —_... 


Bond issue for county community hospital; ‘resubmission _ 


to voters _...... 


Bond issue for county community hospital; “resubmission _ 


to voters within .six,ameonths 0. 


Candidate on general election ballot, after defeat in 


primary for different office —______ 
Counties; payment for use of polling places ___ p 
Delegates to county conventions; tie vote among write 

in candidates 


Delegates to national conventions; nominating “petitions | ae 
Delegates to state post-primary conventions; selection of_.. 
Democratic chairman and members of national committee. 


Drainage districts; manner of voting where benefits not 
BTPIOTTTOTIOGE (st scecthgeat ae rng taaadn tae Gat eee a tra 

Eligibility of persons residing at Mead Ordinance Plant 
TO. Vite) a Ce 


Failure of political party to nominate candidate for 


specific office at primary — 
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386 


656 


160 
703 
703 


656 
34 


480 
258 
355 
392 
456 
341 


582 


Filing date of incumbent; application to member of a 
board Gf eGucaticny axa ee ee 
Filing fee when political party nominates to fill vacancy __ 
Hours of elections; home rule charter cities —_ bt ats 
Labor union; closed shop election; legality — 
a elections; licensing of package liquor othe 
eer Sora 
Notice of; statement that tax levy” ‘exceeds constitutional — 
limitation Jas i da AE ee Teta Fee RL oe ray 
Municipal; effect on beer licenses outside corporate limits__ 
Petition. candidater Gs #20 a ee es whe NN en DSS be 
Precinct residence requirement —___.____-_----___-_______-____-- 
Pre-primary convention; national committeeman and 
committeewoman.” .... 2 A eee 
Re-establishing office of county assessor where it has 
been abolished 
Reorganization of School District—see SCHOOLS AND — 
SCHOOL. DISTRICTS. ‘this, 1nG@s (ccc ec ee 
Sale of county lands; submission at primary election — 
Special election; bond issue; compelling county board to 
call where no funds are available —.~_--____ 
Tax levy; general election — 
Tax levy in excess. of constitutional limitation for road 
district;"right of ‘villagers’ to: vote! ==) oe ene) 
Tax levy, under 39-242, R. R. S. 1948, in excess of 
constitutional limitation oes TEES cree POR, 
Vacancies; county sheriff, clerk ‘and assessor ___ 
Vacancy; decease by officeholder on election eve 
Voting by employees; time off without loss of pay - sahad 
Voting residence; acquiring by marriage to registered 
Nebraska voter in federal service 
Voting residence; loss of question of fact - 
Write-in votes; cross in square —. 


EMBALMING— 
Practice of; examination for license 


EMPLOY ER—EMPLOYEE— 
See) ABO etnisy IWGGS: Segotecs Aine ones pent ete oe 


ESTATES— 

Fees of county officers in probating estate; insolvent 
estate of recipient of assistance —.-_----____ 

Omitted personal property; taxation; burden of aad 
ing ownership - =. 

Penalty on property ‘not returned for “taxation; “how _ 
computed __. eat aeee Meee oe 
Taxation; intangible property ‘deposited i in another state __ 


EXTRADITION— 
see CRIMINAL LAW this index __ 


E 


FEEBLE MINDED— 
Claim of county for care of, = estate of Paes of 
feeble minded Ee aa) Dae ERY + es ee 
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477 


721 


178 
297 


669 
53 


gv 
wo 
~I 


FEES AND SALARIES— 


Fees; administrator and attorney; priority over lien for 
personal taxes on insolvent estate oes 

Fees; appraisers of school lands _. 

Fees; clerk of district court; lump sum “settlement ‘under 
Workmens’ Compensation Acts i 

a clerk of district court; trial fee under 33-143, 

. S. Supp. 1951; action dismissed or settled _ 

rey ‘copy of corrected records, vital statistics 

Fees; county judge for mprringe licenses, ceremonies 
and certificates ._.. 

Fees; county officers’ services in probate of insolvent 
estate of recipient of assistance —_ 


Fees; county requiring building fee when private corpo- =i 


ration builds on leased federal lands 
Fees; county treasurer; retirement of bonds ___ 


Fees: distribution of illegal tax, not refunded, to school _ 


districts 


Fees; filing fee when political party nominates to fill 


vacancy —_ 


Fees; guardian and ‘litem; "fixing by Workmens’ Com- _ 


pensation Court 


Fees; Insurance companies; ‘filing. and examination fee 


where company withdrawi ing from state 
Fees; mileage for transporting prisoners 


Fees; motor vehicle registration fee; purchase “thin 


i0 days of end of year; “in transit” eeeeeres : 
Fees; probate judge __ So. 
Fees; registration of bonds of indebtedness _ 


Fees: right of state geologist to assess drilling permit - fees _ 


Fees; schedule of; failure of public officers to prepare 


schedules; interpretation of 33-148, R. S. Nebr. 1943 ___ 


Fees; service ‘of process by Secretary “of State 


Fees; witness and garnishment fees; department of in- 
surance accounting for — 


Fees and compensation; County Board of ‘Mental | Health _ 


Salaries; allowance of where county re bc cveses 
duties at her home 35 


Salaries; chairman of county board “of health _ 


Salaries; chairman of county board of health where ps 


there has been created a health bce aed under 71- 
1626 to 71-1636, R. R. S. 1943 - 

Salaries; chairman cr president of county, ‘district, or 
city-county health auenetty under 71-1626 to 71- 
1636, R. R. S. 1943 _ 


Salaries; chief adult probation ‘officer; Class 9 county: 
Salaries; Class 1 and Class 2 county Sheriffs ____ 


Salaries; county assessor; increase, when’ effective 
Salaries; county officers; additional compensation _._s_ 


Salaries; county service officer __ 


Salaries; county superintendent; increase ‘during term 


Salaries; effective date of increase; L. B. 68, 62nd Session 
Salaries; effective date of railway commissioners’ salary 
increase 
Salaries; secretary Liquor Commission; separate duty as 
chief inspector 
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Salary and expense schedule; county assistance employees... 


FIREARMS— 


Confiscation of loaded eee in vehicle on public 
highway _ a ener on oS Fe ee a ts LS 
Definition of unloaded | ‘shotgun hort ot 2a Ce a ee CHG 


FIRE PROTECTION DISTRICTS (RURAL)— 
See RURAL FIRE DISTRICTS this index _..__ Reaeetet.: 


FIREWORKS— 
Sale of; restrictions; enforcement of laws respecting _....._- 163 
FUNDS— 

Assistance trust fund; investment of until needed sé 4 
Board of Educational Lands and Funds; expenditure in 

excess of proportionate quarterly allowance ____————S—si3899 
City bond sinking fund; investment in city warrants ———éi7220 
County agriculture society fund; use for permanent im- 

provements ae ae 25 B16 
County jail construction; ‘amount of ‘appropriation. ‘allow-— 

able _. eee wo $9 
Erection of. ‘county “buildings: “method of. raising - funds _ 

under 23-120, R. S. Supp. 1951 _ Rie nace ee = 660 
Excess funds after dissolution; drainage ‘districts - Stee ADD 
Highway; expenditure for test road project in another 

state... eee _. 674 
Involved in litigation; designated ‘depositories; liability 

of clerk evr fe AS 
Liability of county treasurer for theft from funds 42 
Minors’ funds; expenditure by Board of Control where 

minor in Home for Children 587 
Road district fund; participation by village in _____ _. 426 


Rural mail route funds; used for sell federal 


secondary roads ae eS eae nae a near 
School Retirement System—see this index ____ saa 
Soldier and Sailor Relief; use of excess in fund over 
appropriation ____ —. 685 
State assistance; excess in administrative funds; ex 
penditure for relief purposes 2. siahs cd tht Sa 1 
State institutions; funds recovered on unpaid aie of 
mental patients —_. _. 466 
State trust funds; premiums ‘on sale of bonds as ‘capital 
gain Lae 22 
Storm Emergency Fund; “expenditure “for” “present or 
imminent threat - iu _.. 654 
Surplus from assessment levied for bank examination 
REN a St en Ob tee he ally ae 120 
Trust funds; investment of in securities. “purchased be- 
low par _. ee cael ts) | AO 
Veteran’s Aid Fund; “application | to Korean veterans 172 
G 
GAMBLING— 
Evidence; devices as prima facie evidence of resin 
unlawfully obtained _ eed oe ee _ 114 


Lotteries; drawing for donated ‘prizes [oe aias 
Raffle; as constituting unlawful lottery = dK 


—736— 


GAME, FORESTATION AND PARKS COMMISSION— 


see STATE— GAME, FOREATATION - AND PARKS 
COMMISSION this index 


GOVERNOR— 
see STATE OFFIERS this index 


H 


HEALTH DEPARTMENT— 
see STATE—DEPARTMENT OF HEALTH this index 


HEARINGS— 
Liquor license; notice of; reconsideration of denial of 
license; publication: ~. te eee 


HIGHWAYS— 
Expenditure of funds for test pdavisi Ne bars aden in another 
Us ee a Sul 


HOSPITALS AND NURSING HOMES— 


Effect of living in, and paying for, nursing home as 
changing legal settlement. 

Home for aged; fraternal organizations; licensing - 

Home for aged; when needs license; “care” defined - e 

Hospitals; county aid to private sateen claims for 
ee Toa! Liam 1 /-): ee re aaa Meera PO AE Ween ee 

Interns; employment “of. “graduates: “of foreign “non- 
accredited medical schools _ 

Nursing home; application for license where proposal 
to zone out such homes is pending 

Old age assistance; ability of lodge home to furnish 
HRI), WTR ~ UL on i si esc 

State Hospitals; see State Institutions this index 

Taxation—see this index — 


Transfer of records of licensing of nursing homes 3 to 


Department: of Heal 2 ee 


INCOME TAX—- 
see TAXATION this index 


INHERITANCE TAX— 
see TAXATION this index _. 


INSURANCE— 


Authority of Governor or Director of Insurance to 
declare moratorium on industrial insurance premiums 

Aviation; authority of State Department of Aeronautics 
to act pETavenG We vr 


Request of school district employees t to withhold prem-_ a 


iums from wages mandatory .. 


Standard fire insurance policies; “cancellation, “conceal-_ 


ment and suit clauses —..._____ 


See also STATE—DEPARTMENT OF INSURANCE this _ 


index 


30 


674 


211 


370 
586 
550 
563 


INSURANCE COMPANIES— 
Application of Fire Marshal’s Tax; what sual com- 


panies ___ Berea! ALS LSA Ee Beas oak es 


De facto company; “subject to insurance laws 


Payment of premium tax, fees; annual report; companies 


withdrawing from Sates 5 ok Shee elo o aeaS 
Taxation—see TAXATION this index 


INTANGIBLE PROPERTY TAX— 


sée “TAXATION “this “index <2 Se re ee ee 


IRRIGATION DISTRICTS— 
Effect of failure to certify assessments __ 


J 


JOINT TENANCY— 
Death of one joint tenant; running of statute of limita- 


tions on assessment of inheritance tax 


Death of one of three or more; inheritance tax - 
Severence of; liens for assistance 


JUDGMENTS— 
Dormancy; bastardy Goknedied- 


L 


LABOR— 
Closed shop election; legality 


Employees of Omaha- Douglas “County — Health “Depart-. i 


ment? <METiG: SySterd, ht ee 


Employees of school districts—see SCHOOLS AND 
SCHOOL DISTRICTS this index ___. 


Interns; employment of graduates of ‘foreign “non- 


accredited medical schools .—_-________ 


Lunch hour; number of hours must work before; 


waiver |S AIAG IR ELNINO I 


Performing duties at home by county employee; al- 


lOWanCEJOF Salary 2-2 ee 


Right of county supervisor to claim for labor done 


as a grader operator —-__-___-_______ 
Social security—see this index ~~~ 


Voting by employees; time off without loss of pay 


LEASES— 
Department of Labor; authority—see STATE - DE- 
PARTMENT OF—this index — 


Schoolhouse—see SCHOOLS AND SCHOOL DISTRICTS _ 


this’ index! -_ 


School lands—see ‘this iIndexX .222-- 522 


LEGAL SETTLEMENT— 


see RESIDENCE this index — et east A ae ee aye 
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285 
73 


132 


55 


641 
585 
551 


252 


LEGISLATURE— 
Limitations under proposed constitutional amendment, 


motor vehicle taxes au 
Member employed by state university _ “as “lecturer or 
Instructor, <= ete ee ey = “ots 
Session; change to regular ll statute; ies aca to annual 
by appropriation __ 
LICENSES AND PERMITS — 
Building permit; county requiring where private cor- 
poration builds on leased federal lands _ 486 
Combination of vehicles and overall length; when 
special permit required, 2 fos eer 
Department of Health; pooling of license fees 
Drivers; photostatic copy as proof of dale aa roe 
Embalmer’s license; examination for Ee 
Fireworks—see FIREWORKS this index 
Home for aged; fraternal organizations 4 


Home for aged or infirm; when need license 
Liquor-=ssee; this: “index e...2. =. SNe eo ee 
Marriage; minors; prosecution of parents for perjury 
Motor vehicle auction house; licensing _.___. : 
Motor vehicle dealer’s license: nonresidents Donate 
Motor vehicle licenses—see this 10 Los, sete oe 2 
Nurses; anesthetist, physiotherapist, or laboratory tech- 

nician; use of registry by practical nurses 
Nursing home; where proposal to zone out such homes 

is pending Maeno ena NN OEE ELAN eee ee Ps) SRL 
Permit required for motor contract carrier 
Postal permit for second class matter; state purchas- 


ing agent —. ROE a IU Nee ah Sl te ee 462 
Tow_ permits; necessity ' Poui al net see Wwe ee. ARG 


Wholesale cigarette sales; applicant interested in retail 


outlets proposed to use exclusively 0 
LIENS— : 
Assistance; enforcement where title held in joint 
DOVST CY 2 een ree es 551 
Assistance; foreclosure; priority of liens —- 516 


Assistance; foreclosure of where recipient has removed 


from: ‘state: 2... =... Be NR ce 
Assistance; precluding county ‘officers’ fee in probating 
CStAtC: cee a 


Assistance; priority of; parties to a foreclosure action —_._. 
Lien for personal taxes on insolvent estate; priorities ___ 
Notation on certificates of title in cases of joint owner- 


ship. .=.— ee i, vn hE ek SLSR Nae tee RE 
Special” assessments; erased by tax deed —. 


LIEUTENANT GOVERNOR— 
Executive power; exercise in absence of Governor —........ 


LIQUOR CONTROL COMMISSION— 
See STATE - sci cna CONTROL COMMISSION this 


index + (24. ke sae DE ee See es ie 


LIQUOR ELECTIONS— ‘ 
See ELECTIONS ‘this_index*= 2. = 
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LIQUOR LICENSES AND SALES— 


License: appeal from denial Nn ee a ae 108 
License; appeal from suspension for definite period _ 184 
Licenses: election on licensing sales of package liquor _... 135 
License; notice and hearing; reconsideration of denial; 
je cpubbeation 23222 Soe Sat ean re ee ee 30 
Licenses; elections in cities and villages as affecting 
outside beer licenses __. A ewe et Pe eee Oe eee 407 
Retail beer license; village; protest, period of validity 4 
Sales; direct from wholesaler or distiller to consumer _..... 80 
Sales; regulation authorizing wholesalers to sell and 
deliver: to Oiticers” ibs 2 ce ON 129 
Sales; regulation of hours in unincorporated cities and 
VILA BOS cease eee Le eee Le ee IA eee 208 
Sales; shipment by retailer to consumer outside licensed 
PER ICOIY |  ce O 80 
Transfer of license to another citY 0 48 
LIQUOR TAX— 
pee “TAXATION “this idex) £228 oe 
LIVESTOCK— 
Brand Committee—see this index 
Brand inspection—see BRAND LAWS this index ___ 
Hog cholera serum and virus 
LOAN COMPANIES— : 
Authority to borrow to pay withdrawals unconstitu- 
tional: 22. Se eae ee eee ee oe ey AD 
Building and loan associations; articles of incorporation, 
amendment; approval by Department of Banking __.._ 497 
Charges for deliquent payments on time-sales_ con- 
CEERCES ns ee 25 
Limitation of amount of indebtedness of borrower; 
contracts included in aggregate titi 
LOANS— ’ ; 
Banks and banking; loans to officers or directors, 
section 8-149. “(R. S. 1943): 22a ee ee te 606 
LOTTERIES— 
Sée. GAMBLING: this inde@X?: wo ee 
M 
MEDICAL SERVICES— 
Assistance; allowance for where not authorized in 
advance «a 301 
Assistance; payments for—jointly, to vendor and re- 
cipient; post payment for services —_——--. ee 345 
Payment for; recipient of assistance found ineligible 
atter: “AUtHOTIZeiOn, 2.2.22 8648 ie Se ee 66 
MENTAL HEALTH— 
County Board—see this index ———-------------- 
Mentally ill persons; legal settlement ————-..... 554 
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MILEAGE— 
Authority of board of Class 1 school district to pur- 


chase bus, in lieu of mileage, without a vote 
County sheriff; transportation of prisoners — 


MILITARY— 
Children of nonresident - military ‘personnel; census; 


TT CTO ITS 4 5 tes ee Se ae Se 


State armories; effect of local zoning ordinance where 


city’ conveyed to military for that purpose _ 


State participation in “Agreement with the States” 


MILK— 
See DAIRY PRODUCTS this index 


MORATORIUM— 
Authority of Governor or Director of Insurance to 
declare moratorium on industrial insurance pre- 


MOTOR VEHICLE DIVISION— 
See STATE - DEPARTMENT OF ROADS AND IR- 


RIGAITION: THIS: vieslerec ss ee Nt Fe 


MOTOR VEHICLE LICENSES AND REGISTRATION— 
Licenses; authority of Motor Vehicle Division to revoke 


OP) SUSPETIs = 2 UR had 8 Es Se 


Licenses; authority of Motor Vehicle Division to fevéke 


or suspend a ce ae at ie MNP 


Licenses; issuance where dealer for resale offers one- 


halt the amourit of "tames) 2.2 


Licenses; regulation of carriage for hire on private 
premises 


Licenses; revocation of “operator's ‘license under 39- 72%, 
RK. Ss Supp. 195} seksste oes. siete lee se a rey 


Registration; farm trailers used to carry owners’ sup- 


DHGS WT <  e 
Registration; farm truck used to pull commercial trailer 


Registration; operation of truck upon “in transit” card 


or expired registration plates of another vehicle 
Registration; over-dimension vehicles — 
Registration; payment of tax as condition precedent 


Registration fee; purchase within 10 days of end of 


year; “in transit” 19) 1614 bc) 4 oh eee nee rer gen SE, rene 
Registration violation; notice to Shee: issued aie ar- 


resting. officer; misdemeanor ~~ 


MOTOR VEHICLE TAXES— 
See TAXATION this index 


MOTOR VEHICLES— 
Accessories; electric stop signal; automatic control; in- 


terstate. -commierce .2.2 = eerie 


Accessories; legality of turn signal device _ 


Certificate. of title—see. this. index —.. =e 


Classification as ap eri truck; used for wakeaas 


coal to- school ‘wlan ee 
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370 


67 
57 


449 


MOTOR VEHICLES— (continued) 
Maximum weight load truck-trailer unit may carry 
On publics hehe 25052 Mh et ow _ 490 
Overall length of combination of vehicles 368 
Registration—see MOTOR VEHICLE LICENSES AND 
REGISTRATIONS ‘this index 2. 3 
See also STATE - RAILWAY COMMISSION this index 


MUNICIPAL AIRPORTS— 
Aid from Department of Aeronautics in epee 


airport leased to federal government — =... 708 
MUNICIPAL OFFICERS— 
Judge; jurisdiction to amend or.‘change judgment __ 417 


MUNICIPAL RETIREMENT SYSTEM— 
Refund to municipality upon withdrawal; anesbere hi: 


assessment of operating costs — 535 
Withdrawing from —....._.. Cd 
MUNICIPALITIES— 
Annexation of land; interpretation of “majority” in 
FILSZI FS <a nea ae a eon a Pelee ewer ees aren Ale 136 
N 


NEBRASKA LIQUOR CONTROL COMMISSION— 
See STATE - Le CIOs iciacaiaiay ee this 


INE. SA, soe ph Oe aS ed Ne ee hoe 


NOTICE— 
Elections—see this index —_.—.--. poeta ea ee 
Hearing or rehearing on liquor ‘Jicense = 8 
Notice to appear issued by arresting officer; ~ vehicle 
registration violation; misdemeanor —_. = 1A) 


NURSES— 
Anesthetist, physiotherapist, or laboratory technical li- 
‘cense as nurse; use of registry by practical nurses _..... 310 
Community nurse; authority of siuiecnihe board to em- 
“Ee ploy; tax levy to pay salary 218 


te a 


OATHS— a 
Loyalty oaths; public officers, teachers and employees ____ 173 


OPTOMETRISTS— 
Department of Assistance; regulation excluding services 


of in favor of opthalmologists ee ee ee 288 
Pp 
PAUPERS— 
County’s: liability; expenses of hospitalization, burial —.. 405 
Liability for care of injured hitchhiker — ~~~ ~~ 630 
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PENITENTIARY— 


Court retaining control over disciplinary measure 


PERJURY ACTION— 
Prosecution of parents; minors; marriage 


PERSONAL TAXES— 
See TAXATION this index ___. 


PETITIONS— 


Nominating petitions—see ELECTIONS this index _.__ 


School districts; ‘annexation 2 


School districts; annexation; petitioners — “must have 


school age children residing thereon —.___. 


School districts; freeholder’s petition to detach land 


from one district and attach to another _. 


POLITICAL CONVENTIONS— 


Delegates to county conventions; tie vote among write- 
in ‘candidates: =" ates 


Delegates to national conventions; nominating petitions om 


Delegates to state post-primary conventions; selection 


0 cncteianlacgiorecarene 


Election; “democratic chairman and members of the 


national committee ee 


Endorsement of delegates and election ‘of national al _com- ‘ 


mitteeman and committeewoman — 


POLL TAXES— 
See TAXATION this index 


PROSECUTIONS— 


Criminal—see CRIMINAL LAW—this index 


PUBLIC OFFICERS— 
Fees; schedule of; failure of public officers to prepare 


schedules; interpretation ¢ of 33-148, R. S. Nebraska 


1943 )- 5. oak Sh 8s 
Loyalty) QR0NS \o.2 no een te ee 


PUBLIC POWER AND IRRIGATION DISTRICTS— 
Determination of payments in lieu of taxes -.... 


Power districts; sale of property charged with payments f 


in lieu of taxes thereon; reduction of district’s 
payments; and re return of property to tax rolls - 


PUBLIC PROPERTY— 
See TAXATION this index —...... 


R 


RAILWAY COMMISSION— 
See STATE - RAILWAY COMMISSION this index 


REAL ESTATE COMMISSION— 


See STATE - =_— ESTATE scien bammamccin Se this 


index _........- eo ae 


—7143— 


622 


82 


168 
219 
347 


480 
258 


355 
392 
384 


482 
173 


558 


303 


REAL ESTATE TAXES— 
See TAXATION this index 


REIMBURSEMENTS— 

Clerk of County Board of Mental Health; _fees and 
expenses __ =e setae 3 i 

Compensation schedule; ‘county “assistance. employees” ae 

County Board of Mental Health; fees and expenses 

= right to; from state hospital patient’s inheri- 
1 ee ee Se eS RE Rane RR CRD SORE y RO ek SER 

Polling places; compensation from county. for use of __ 

Rural fire ahsatiomens Leaps paaburpement of ex-. 
penses 3 . ” SE, ar ett aes 


RESIDENCE— 
Applicant for certificate of title; university student ; 
Assistance; what constitutes legal settlement —... 
County not a “resident owner of property” tena ra 
Effect of living in, and paying for, nursing “home as 
changing legal Wikies 
For school enrollment, district in which child is cared 
for is located or district in which guardian resides ____ 
Legal settlement; mentally ill persons ~~ 
Meaning of for purposes of dissolving school districts 
with less than three legal voters a AIR, 
Owner of vehicle under 75-224, R. S. ate TORS 
Precinct voting residence requirement fs 
Right to vote and participate in school ‘district affairs 
ri to Bat 1 [oo = fe) «1 Sik or ao or Nee yee One mere nS 
Taxation purposes; voting purposes —___ : 
Voting residence; acquiring by marriage “to registered 
Nebraska voter in federal service zs 
Voting residence; loss of question of fact 
Workmens’ siepain imaenascinad residence of volunteer fire- 
EINES TR ire cece Fhe cat tbce sce esas esas es aca haben age lh eh inet 


RETIREMENT— 
Municipal retirement system—see isdn ears ARRAS ; 
Retirement systems; classification of employees of 
Department of Services for the Blind —__ ae 
School Retirement System—see this index 


RIVERS AND STREAMS— 
Missouri river; game laws —. 
ROADS— 
County roads—see this index ~~... 
Public roads; notice and hearing ‘to vacate ieee 
Road districts; tax levy under township organization; 
abolishment Of. Gistricts : — ss 
Rural mail route roads—see this index aes 
Township construction or maintenance—see ~TOWN- 
SHIPS this index 24. See 


ROADS AND IRRIGATION DEPARTMENT— 
See STATE - DEPARTMENT OF ROADS AND IR- 
RIGATION this index -.—. I A fe ne as 
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144 


250 


408 
375 


RURAL FIRE DISTRICTS— 


Annexation of territory; procedure _.... ie 
Annexation of territory in another county; ‘procedure isis 435 
Annexation of territory where less than six sections _.... 302 
Officers; reimbursement of expenses —__..__ _ wah 
Right to borrow money; form of indebtedness ____ sis (BLO 
Tax levy; necessity for election where county tax levy 
is already up to 5 mills scsi Mtl 
Territory in two or more counties; disposition < “of dis- 
trict tax funds es, aie con - ae 
RURAL MAIL ROUTE ROADS— 
Duty to improve road which follows county line .. ----—s«618 
Effect. of chamge: ir 2221, eso _. 460 
Elections; special tax for graveling; procedure = 412 
Funds; used for improving federal er roads. ——s«4 
Township authority to maintain se. BOT 
RURAL MAIL ROUTES— 
Starting and ending points —.....__.. : Lo? 552 


Ss 


SAFETY PATROL— 


see STATE—LAW ENFORCEMENT AND Reni: 
SAFETY ‘thie index! 22.2 eh ne I 


SALARIES— 
see FEES AND SALARIES this index 


SCHOOL BOARD— 

see SCHOOLS AND SCHOOL DISTRICTS this index 
SCHOOL BUILDINGS— 

see SCHOOLS AND SCHOOL DISTRICTS this index 


SCHOOL ELECTIONS— 
Officers of Class 1 district; piscontinance of + alg 
school; increase twelve-mill levy - edb = 31 
SCHOOL LANDS— 
Exchange for other lands, where school lands are 


particularly suited for Parks Commission purposes 479 
Sale of lease; appraisal of improvements RAG +) WA Toe 457 
SCHOOL RETIREMENT SYSTEM— 
Benefits; thirty day period; effect _. 500 
Deposits in School Employees’ Savings Fund; right of. 
members to elect as to amount wv 
Eligibility of employees of Board of ‘Vocational Edu- 
cation: to membership — 2 ... 688 
Funds; credit of interest earned on annuity reserve in- 
vestments _... temas ORO 
Funds; distribution of interest after r deposit contingent 
fund eerie otek it wt Lee 649 
Military service credits = 7 
Non-members who elect to become members; “right: ‘of! 
to prior ‘service credits sunt oe is se 334 
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SCHOOL RETIREMENT SYSTEM— (continued) - 
Prior service ne effect of amendments to section 


79-1522, R. R. 1943 2 ‘a 330 
Right of retired senders to increased benefits provided 
by L. B. 134, 1951 Legislature _..___ oe TE PDD 
Seiten credit; effect of L. B. 337, Laws 1951 - cot th AGE 
SCHOOL TAXES— 
Blanket mill tax; levy of high school tax as evidence of 
class; SOPHIAS eee ee SS I, PINAR 36 
Blanket Mill Tax; procuring ‘refund by Class I school 
district 28 
Blanket Mill Tax; refund of to district in first year __._____._—-: 1128 
Effect of proposed constitutional amendment on. school 
revenue; motor: vehicle tax i202) 23) iss. _ 665 
Special levy for new sSbsnesimnest or additions to old build- 
ings — Mit | 222 
SCHOOL TEACHERS— 
Contracts; impossibility of performance due to reorgani- 
zation ____. a= EOD 
Teacher tenure statutes; “applicability ‘of to district with 
census of 150 persons __._.. _. 503 
Teacher’s certificate; completed ‘health blank as con- 
dition precedent —. —. 694 
Teachers’ certificates for employees. ‘of certain state in- 
stitutions __. +... 826 
eet S instructor or lecturer; member of Legislature 
a eee ae ps oN A 378 
SCHOOL TRANSPORTATION— 
Authority of board of Class 1 district to purchase bus 
without a vote —.....__. _. 642 
Extended to pupils one anda half miles from schoolhouse, 
not to those nearer; Class II district ______ Sn Ble 
Mileage allowance; no schoolhouse in district _ : ne BOS 
Use of school bus by (lass: Il distviet, {23 is capt GOS 
SCHOOLS AND SCHOOL DISTRICTS— 
Blanket Mill Tax Levy Act; deduction from tax pay- 
1121 2] 4 ee eee ene eC ENCE Oe fone Oe TEES 570 
Class I district; Authority of board to purchase bus 
vs without a vote ee _.. 642 
Class I district; contract with ‘neighboring ‘district which 
maintains a kindergarten __ otc 2) 
Class I districts; lease of schoolhouse for ‘Jong ‘term ———s«d188, 
Class I districts; power of board to contract with neigh- 
boring town district to which parents do not wish 
to send their children —:: 25 te ah 317 
Class I district; use of school bus __. _. 608 


Class II district; transportation extended to “pupils - one 
and a half miles from schoolhouse, not to those nearer. 314 


+. Class VI districts; special meetings 180 
County high school district; demand for bond from 
treasurer, who is the county treasurer 220005 ts 257 


:. Depopulated districts; meaning of “residing therein” 
for purposes of dissolution —.._..- 644 
Districts; annexation; petition 20. as. “LG 
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SCHOOLS AND SCHOOL DISTRICTS— (continued) 


Districts; annexation; petitioners must have school age 
children residing thereon... 


Districts; annexation; sufficiency of petitions; ] procedure___ 
Districts; annexation of one by two or more adjoining 


Cistricts. 2... Oe Se 

Districts; annexation of trritory of adjoining ‘district; | 
petitions; necessity 

Districts; applicability “of “teacher tenure “statutes; ‘liabil-- 
ity of for attorney fees for defending PrRRaRRe of 
school board _.. 

Districts; boundaries, change of; “districts in two or more 
counties; petition signed by board of education - 
District; classification; authority of Superintendent | “of. 

Public Instruction = a 
Districts; contract for instruction in “neighboring ‘district; 


effect of failure to execute and file contract —. 


Districts; dissolution of for failure to maintain “school - 
for two years 


Districts; employee's request to withhold insurance 


premiums from wages mandatory on board 


Districts; failing to maintain school; annexation of _ 


territory to adjoining districts 


Districts; freeholder’s petition to detach land from one | 


district and attach to another _. 
Districts; land acquired by federal government - = as 
Districts: lease of unused school property: disposition of 
teacherage 


Districts; liability for bonded indebtedness of. ‘territory 


added to county high school district 


Districts; liability for torts of— board members, “agents | af 


or employees NNER: sen or eehon bet nae ne: 


Districts; purchase of equipment by several ‘districts 


to be held in trust for use of all 


Districts; residence for school enrollment; district in 


which child is cared for is located or district in 
which guardian resides 


Districts; right to vote and participate in school district 


affairs and elections —.— 


Districts; special levy for new “buildings or additions to 


old buildings —. 


Lease of schoolhouse for long ‘term: Class” a? “district suai 


Reorganization of school districts; validity of election 
where single polling place for voters of districts 
located in several counties —_. 

School board; authority to bar from. regular attendance, | 


pupils shown to be upeble to profit therefrom 
School buildings; amet by eres buyer from village 
onde ah 


having outstanding indebtedness 
Schoolhouse; erection outside of district - 
School retirement system—see this index __ 
Schools; children of nonresident military and civilian. 
personnel; census; tuition 


Schools; contracts for instruction of pupils ‘in another 


district Bei ian 3 


Schools; discontinuance of ‘high | ‘school; increase of | 


twelve-mill levy; election of officers at special 
meeting 


Schools; fire extinguishers; | liability for failure to provide 
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SCHOOLS AND SCHOOL DISTRICTS— (continued) 

Schools; fire hazards; liability for locking or obstructing 
Cs | ee ee NeE. t Fe T ETL aR CT 

Schools; unapproved high school; motion to discontinue 
failed to carry; obligation to continue; taxpayer's 
action 

Superintendent’s authority ‘to. Purchase. 1 film strips and 
volumes of the school laws _.. FE 

Teacherages, disposition of tte be 

Teachers—see SCHOOL TEACHERS this index 


Teachers’ certificates—see SCHOOL TEACHERS this 


index - 
Transportation; mileage “allowance; “no schoolhouse in 
district - 


SECRETARY OF STATE-—- 
see STATE OFFICERS this index . 


SERVICE OF PROCESS— 


Fees—see FEES AND SALARIES this index 
On Secretary of State; identification of corporation as 
foreign or domestic Ss 


SEWAGE DISPOSAL— 
Department of Health; powers and duties respecting 


SOCIAL SECURITY— 
Eligibility of Game, Forestation and Parks Commission 
employees _. 


Eligibility. of non-professional employees of Board of 


Vocational Education ..... fe 
Withdrawing from municipal | retirement ‘system — os 


SOIL CONSERVATION DISTRICT— 


Authority to write off uncollectible and worthless accounts . 


‘SOLDIERS’ AND SAILORS’ RELIEF COMMISSION— 


Limiting dates for ——> relief by the counties to 


veterans of World War II _._. Sinai 
Use of excess in fund over mite eso 


STATE, DEPARTMENTS OF 
BOARD OF CONTROL— 
County assistance employee’s compensation schedule . 
Department of Services for the Blind; classification 
of employees; retirement system —_— ~ 
Director of Assistance; regulation; payments for 


medical services jointly to vendor and recipient. 


Funds of minors; disposition of where minor com- 
mitted to Home for Children _.. 


Regulation; Employability of old age assistance — 


applicant as a resource 


BOARD OF EDUCATIONAL LANDS & FUNDS— 


Expenditure of funds in excess of proportionate 
quarterly allowance __ 


Right to exchange school lands for other lands’ a 


149 


546 


280 


225 
556 


683 


103 


STATE, DEPARTMENTS OF 


BOARD OF REGENTS— 


Cestui que trust; exemption of trust 2 hiatal me 
Change in retirement plan __. es 


BOARD OF VOCATIONAL EDUCATION— 
Non-professional employees; membership in School 
etivement | SVSGGI Soo. o-mie sedeckedereveeeeenee ss 2 
Professional staff members; membership in School 
Retivement. Syebeniy it sie ee 


DEPARTMENT OF AERONAUTICS— 
Aid to city in development of airport, which is 
leased to federal government —... 
Authority to act as agent for sale of tour insurance. 


DEPARTMENT OF AGRICULTURE AND INSPECTION— 
Addition of non-fat dry milk solids to milk or skim 

milk; legality ate 
Bureau of yma Industry; hog” ‘cholera serum and 
virus __. : ; 
Regulations; sale, ‘as “Grade A” ‘milk, of partially 
yee ee milk and with addition of vitamins 
an US mena 


DEPARTMENT OF ASSISTANCE AND CHILD 
WELFARE— 


Assistance; allowance for medical care not author- 
ized in advanee G2. sith ss Riss eee 
Child support; stepfather’s liability for if. 
Regulation exclu ing services of optometrists ‘in 
favor of ophthalmologists — 
State fund; excess administrative fund; “expenditure 
for relief PUT PORES 0 Ses eos 
Trust fund; invested in U. S. bonds until needed __ 


DEPARTMENT OF BANKING— 
Building and loan associations; articles of incorpo- 
ration, amendment; approval by department __ 
Expenditure of surplus from assessment levied for 
bank examination expenses —.0000 oe 


DEPARTMENT OF HEALTH— 
Bureau of Vital Statistics; regulation of county 
registrars in furnishing information on vital 
statistics Sn are te nee ee TE ges 
Embalming; examination for license - aiee 
Issuing certified copies of birth | certificates: ‘with- 
out charge — sei ssphacicesauih 
Pooling of license fees oe 
Records of licensing of nursing homes transferred ‘to; 
mandatory — -- Se ES ee a : 
Sewage disposal; powers ‘and duties respecting - 
Water supply; fluoridation by local authority 


DEPARTMENT OF INSURANCE— 


Accounting for witness and garnishment fees.____ 
Payment of premium tax, fees; annual reports 
companies withdrawing from state _ = 
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157 
414 


STATE, DEPARTMENTS OF 
DEPARTMENT OF LABOR— 


Authority to enter into lease with option to pur- 
chase; exercise of option; lease granting title at 


end of TE oe eo Go ee ee ng I eh a 


Regulation; fixing contribution rate for eee 
ment imsurance: stir en : 


DEPARTMENT OF PUBLIC INSTRUCTION— 


Duty to issue teacher’s certificate; failure to submit 
completed health blank — 


DEPARTMENT OF ROADS & IRRIGATION— 
Motor Vehicle Division; authority of director to 
revoke or suspend licenses 
Motor Vehicle Division; authority to revoke or 
: suspend driver’s permit Lee EL ‘ 
Motor Vehicle Division; certificate of title; “residence 

of applicant; university student _.__. 


‘Motor Vehicle Division; classification as commercial 


truck ese 
Motor Vehicle ‘Division; “dealer’s license; ‘nonresidents _ 


Motor Vehicle Division: licensing auction house — 


Motor Vehicle Division; maximum weight load» 


truck-trailer unit may carry on public highway 
Motor Vehicle Division; overall length of combina- 


tion of vehicles _.....- 


Motor Vehicle Division; proof “Of. “ownership of li; 


' cense; photostatic copy -__. 


Motor Vehicle Division; Registration—See ‘MOTOR — 
VEHICLE LICENSES AND REGISTRATION 


this. IAGex. at tees ties 
Motor Vehicle Division; tow permits ____ 
Right of way through land owned by State Univers- 
ity; procedure 
Test road in another state; “authority to spend 1 funds © 


11" i pak eee erences 3&5 Fleer eers AEF aes 


DEPARTMENT OF SERVICES FOR THE BLIND— 
see STATE—BOARD OF CONTROL this index _ 


GAME, FORESTATION & PARKS COMMISSION— - 


Authority of commission with respect to Carter Lake. 
Classification of Missouri river under game laws ______. 


Confiscation of loaded shotgun in vehicle on sai dana 
highway 


Definition of unloaded shotgun - oe ae a 6 ee 


poeial seourity oto tS 


LAW ENFORCEMENT AND PUBLIC SAFETY— 


Safety Patrol; ES to auMeEnate chief of Eat 
colonel “ = 


LIQUOR CONTROL COMMISSION— 
Appeals; final order suspending license for definite 


period peu TAA Be eet SE 


Appeals; sufficiency. ‘of petition ‘of. protest _ hme 2 
Bottle or can openers; wholesaler furnishing to 
retailer for distribution = 
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139 
327 


694 


133 


184 
108 


614 


STATE, DEPARTMENTS OF 
LIQUOR CONTROL COMMISSION— (continued) 


Commissioner; removal from office 107 
Commissioner; separate business as insurance agent 

GO BEMOTIRE ER} .5. wtaeeere seer en MOORE aa aaa eT 104 
Distributor contributing prizes, not alcoholic; for a 

drawing, not violation of Liquor Control Act _....._ 138 
Refund of tax or replacement of stamps _....-_ = ae 
Regulation authorizing wholesalers to sell and de- 

Iver» to OLicers <OLDS >> s => reo ee 129 
Regulation of hours in unincorporated cities and 

villages __ _------ 208 


Salaries—see FEES AND SALARIES this index __ 
Sales—see LIQUOR LICENSES AND SALES this 


ibs (sf i e Te UT SER EE Enola aoe 
Salesman’s sample; validity of regulation permitting... 44 
Storage ‘of uistamped Btaor “22 19 
Tax refund on liquor, eras than beer, sold and 

shipped out of state _.____ e evel nen OBES 
Transfer of license to another city _ shore Ae Se Ds 


MERIT SYSTEM— 


Status of employees in Omaha- waeesney ee. 
Health Department - NP ti ie d7.3 44 22 pepe ee 63 


REAL ESTATE COMMISSION— 
Power to adopt rule relating to dividing commis- 
sions with licensed broker of another state 5560 
RAILWAY COMMISSION— 


Motor carriers; interpretation of exemptions in 


section 75-224, R. S. Nebraska 1943 _. 360 
Motor carriers; jurisdiction to rial CanrINER for 
hire on private premises _____ or 
Motor carriers; necessity for permit - Fon," OED 
Regulation of overhead line construction | ‘adjacent 
TO) SEO fc te ee hg a a 540 
Salaries—see FEES AND SALARIES this index 
Telephone line; subscriber’s constructing; procedure _. 127 
Tractor testing law; permit to sell thereunder; who 
authorized; violations punishable —._. mes. GOS 
STATE EMPLOYEES— 
Meals and lodging as income for tax purposes __ ade 


STATE FUNDS— 
see FUNDS ‘this. index 2201.20.20 Sse : (2 eee Eee 


STATE INSTITUTIONS— 


Funds recovered on unpaid claims of mental patients 466 
Hospital for mentally ill; liability for care of lamaeina peeeeeee 446 
Mentally ill persons; legal settlement eee Oe 
STATE OFFICERS— 
Adjutant General; contracting with federal government __ 478 
Election commissioner; application of county sarteeih act 
LO eek ee po ee Oy 


Fees—see FEES AND SALARIES this index 
Fire Marshall; authority to —" schools to _—— 
fire extinguishers Reet, _.... 105 
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Geologist; right to assess drilling permit fees ____. ea: 
Governor; authority to designate chief of Safety Patrol 
colonel SPATE DAE ON aan ae) AIRE oe CT ae 
Governor; Director of Insurance; authority — to declare 
moratorium on industrial insurance premiums —______- : 
Geren Storm Emergency Fund—see FUNDS this 
index as ae es ae ae 
Liquor commissioner; “removal from office 
Liquor commissioner; separate business as insurance 
agent to licensees I a6 Ee NE ae 
Purchasing agent; obtaining postal permit for second 
MONA SUVS a Fe aoa ee een 4 
Superintendent of Public Instruction; classification of 
district <:_:- = 
Tax Commissioner; ‘appointment “and ‘term; -application 
to present commissioner ee 
Treasurer; assistance trust fund; investment in U. S. 
SNE? RI OR RMIT Se ies S STEMI ca GET 
Treasurer; investment of trust funds in securities pur- 
chased below p EPO Vt a 
See also PUBLIC OFFICERS this index __ een nen 


STATE OWNED LANDS— 


Right of way Sone? land owned by state university; 
procedure > $a Bi ie a, Se A ate 


STATE TREASURER— 
see STATE OFFICERS this index —.._.____. 


STATE UNIVERSITY— 
Board of Regents; change in retirement plan ___ : 
Employment of member of | ees as instructor or 
lecturer ee Re ee, 
STATUTE OF LIMITATIONS— 


Inheritance Tax; running of statute of limitations ia 
death of one joint tenant : 


STATUTES— 


Constitutionality of—see CONSTITUTION this index _____ 
Effective date of salary increase; L. B. 68, 62nd Session 
Repealed act subsequent to repealing act - 


SUPERINTENDENT OF PUBLIC INSTRUCTION— 
Schools and School Districts—see this index ___ 


T 


TAXATION— 


Acceptance of part of taxes; issuance of vehicle license; 
lertler: TOE OSA a ee ae ge le 
Assessment; levy on real property destroyed by fire ____ 
Asessments: special; effect of failure of irrigation dis- 
ERC EMT COTM ee oe ae a 
Assessment of public property purchased “by private citi- 
zen prior to tax levy date 
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414 
378 


641 


51 
199 


TAXATION— (continued) 


Assessment on: Wheaties 2... Aes a et 94 
Assessment where ownership transferred on March 10 .- 489 
Blanket Mill Tax; deduction from payment 570 
Blanket mill tax; procuring refund by Class I school 

GiStitet. caval ston 5? = aes Pewee rot OM ies aS ee oh Sah 28 
Blanket mill tax; refund of to districts in first year —._. 128 
County board of equalization; average invested capital 

Of grain, DrOkeGbs co. ss Be te A 205 
County reappraisal and reassessment of real property 

Bs-or Mareb 100 20 2 as et 8 Se er 522 
Decedent’s estate; valuation; debts of estate 401 
Excise tax; sales to post exchange; not presently exempt 10 
Exemption of cemetaries and hospitals from inheritance 

and, @enerdl faxes: 2.72 ct iene eet et eee 631 
Exemption of charitable organization; Colman Founda- 

11110) (Aenea RON OPEC! See Oey Pree = 2 Senay ee eee 372 
Exemption; OE health. center- = 2 A oh ER 391 
Exemption of Legion-owned recreational property where 

sometimes. used by School. .-.:3- 50 hee 233 


Exemption of property acquired and used for dormi- 
tory purposes by privately endowed college; sale 
thereof to a private person subsequent to tax 


LENG (AUR eo Pe hn Ie i ee ree 308 
Exemption of property devised in trust for city and 

1 Co] 21 72 1 ae ear earn a tel 1 Nie A'S oe SER Sod Meare 
Exemption of subordinate grange meeting hall ___.... = 
Exemptions—see also under Inheritance tax, infra 
Fire Marshal’s Tax; application to insurance companies ... 285 
Foreign fire insurance companies; premiums received 

for auto, indemnity insurance: 22 2. a 232 
Gasoline tax; refund; “agricultural purposes”; type of 

vehicles. entitled... to,.cefund) .:.04. 2st 398 
Illegal tax; excessive assessment __---_------------------------ 36 
Illegal tax; recovery from county to pay refunds de- 

MANGO! oe a ee ca 658 
Illegal tax; road funds contemplated in levy; intention 

OE TTT = ROE ae 39 


Improvements on lands leased from United States 
Income tax—meals and lodging of state institution em- 


DIOVees sas sINCOME* Gh ne a i 14 
Inheritance tax; county officer responsible for determ- 

ining surviving joint tenant’s liability for ————-- 641 
Inheritance tax; death of one of three or more joint 

POH SITES cesta ek ee a eee 585 
Inheritance tax; exclusion of federal estate tax -..-.- 702 


Inheritance tax; exemptions of real estate transferred in 
contemplation of death; extent of homestead ex- 


STUD LOLN, ce ae ee 396 
Inheritance tax; exemption of wife of person in 

acknowledged relation of son —---.------- — 300 
Inheritance tax; exemption where property held in 

Joint {tenancy <a ee 474 
Inheritance tax; exemptions—see also under exemption, 

SULLA Fic a 
Inheritance tax; running of statute of limitations upon 

death ‘of one joint tenant ; 2 es 641 
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TAXATION (continued) 


Intangible property; decedent’s estate; deposited in 
another state ___ yagi alt ae wae 
Intangible property; foreign ‘corporation stock owned 
by resident and held in other states —. = 
Intangible property; foreign corporation stock owned 
by resident and held in other states, but not listed 
in resident’s name on corporations’ books ~~ 
Intangible property; stock of domesticated at aiass# 
Corporwtenrgot. 00) ee ed eater = 
Tions—eee. this index 2s an el lee 
Liquor tax; liability of retail liquor dealers for in- 
crease. in’ gallonage tax 22) 2 
Liquor tax; refunds and replacement of stamps —_...__- 
Liquor tax; refund and replacement of stamps on liquor 
shipped out of state ae tbh = ost bine 
waa Ss 4 es of liquor ‘tax stamps; effect 
fe) = 
Motor vehicle tax; “ad valorem tax on interstate com- 
mon carriers; constitutionality 
Motor vehicle tax; effect of proposed constitutional 
amendment on tax distribution — ~~~ 
Motor vehicle tax; payment of as condition eo haaeepes a 
to registration — oho as 
Omitted personal property; “decedent’s ‘estate, ~ burden 
of proving ownership —__ be Ae ACLS del 
pag property; decedent’s estate; “penalty computed, 
ON sa le ee 
Payroll contributions; fixing rate for pa citeiedelaasa 
insurance by Labor Department — ee 
Personal property; assessment on wheat ~~ 
Personal property; legal residence for purposes of —.. 
Personal property; reduction of valuations; relief from 
PROCERIVE UVEINAtON: <0 ne ee 
Personal property; remedies for collection; removal 
from state ___.. en 
Poll tax; exemption for disabled veterans ines 
Property er assessment; levy on real property destroy- 


Real property; acquired by private person from power 
district which made payments in lieu of taxes 
thereon __ me Beta ee 

Real property; store “building, “taxes as realty 

Road district tax; villages subject to; right of villages 
to vote _..... ae 

Rural Fire Districts; territory. ‘ins ‘two. or more “counties; 
disposition of district tax funds =. 

School buildings; removal by private buyer ‘from ‘village 
having outstanding bonded indebtedness ~~... 

Situs; motor vehicles —_ cheats 

Tax Commissioner—see STATE OFFICERS this index 

Das Avy, “COUNLY  UDPaArles: nanan ie aa 

Tax levy; in excess of five mill limit; election | on 
yc 72 lige 08 (le te: a ER MOEN de Se Ve EE ne BO Ld te E 

Tax levy; method of for erection of county buildings 
under 23-120,"'R...S. Supp.” 1951. 2 

Tax levy; omitted lands and improvements; time 
limitation — ia Bay Msgr a GA Se 


TAXATION (continued) 


Tax levy; road districts; county under township or- 
Bahization- 0225) 3) een ssa neigsi oo re tot 
Tax levy; road districts; right of villagers to vote on 
levy in excess of constitutional limitation _ 
Tax levy; rural fire districts; county tax levy already 
up to five mills; necessity for-election# Vi. 5119 Son 
Tax levy; scope’ of ‘towriship levy: _collestn se ) oilen 
Tax levy; special; Class III school district; for build- 
ING UP UTPOSES ee ola a seer ee ere age le ke 
Tax levy under 39-242, R. R. S. 1943; exceeding con- 
stitutional limitation. 5 nc. 2 op eee ee 
Tax list; correction by county assessor after first half 
BG oes Re Be gre rE te a eal ae 
Tax sale certificates—see this index — 
Tender of taxes minus illegal tax; subsequent acceptance 
WAG NOU ty ERIVOVOS sxc oe ee Sari Ee ae ee 
Trust property; cestui que trust—Board of Regents _.... 


TAX COMMISSIONER— 
See STATE ‘OFFICERS this* index’ * ein ee 


TAX DEED— 
Lien of special assessment erased by — 


TAX LEVY— 
See! TAXATION: this. index: (2022 es ee 


TAX REFUNDS— 
Blanket mill tax, procuring refund by Class I school 
district _ ie 
Blanket mill tax: refund ‘of to districts in first. ‘year. es 
Gasoline tax refund; “agricultural purposes”; type of 
vehicles entitled to refund — 
Illegal tax; excessive assessment; refunds - 
Illegal tax; recovery from county for — 
Liquor tax; refunds; replacement of stamps —.......... id 
Liquor tax; refunds; sold and shipped out of state _._ 


TAX SALE CERTIFICATE— 


Assignment of from county to city — wet 
Foreclosure by county after expiration. “of” “statutory 
Life Of sCOrtifiCate. — cen aan cee Pg eo ae ae ae 


TAX SITUS— 
INLGtOR VICES fcc a ee ee 


TELEPHONE AND TELEGRAPH— 
Regulation of—see STATE - RAILWAY COMMISSION 
Unis’ index ti A ee es eee 


TIME-SALES CONTRACTS— 


Aggregate indebtedness of customer; contract as part 
OFF ance ten ee hee bey meets By anentye  t teaee eeeehty 


—88—— 


TOWNSHIPS— 


Authority to maintain rural mail route roads — 307 
Construction or maintenance of roads in adjoining town- 

SURG TS 3 cee Pero awl a a a ed td oc er oo 471 
Contract with county; use of township truck to haul 

gravel, forvrural ‘mail route! road) =< oe ee 617 
pcope: Of tax. evr ae see) eae a a oe 527 
Township organization of county; tax levy for road 

CLISETAGUSS es Se a Bt Re Cotten Wake bomen SA eee 375 


TRUST FUNDS— 
Board of Regents; exemption of property —.-...---------------- 
Capital gains; premium on sale of bonds - 
Investment in U. S. bonds -~_----- 
Taxation—see° this. index: 0222.2 


UNIFORM RECIPROCAL ENFORCEMENT OF SUPPORT ACT— 
Criminal complaint in county of wife’s residence —-....... 
Duty of county attorney; cost; indexing method -__.. 
Extradition for failure to pay increased support award 


UNIVERSITY OF NEBRASKA— 
See STATE UNIVERSITY this index —.....— 


USURY— 
Charges for delinquent payment or extension of time 
of. time-sales: ‘cofitract .....2. sso oe 25 
Vv 
VACANCY— 
Decease of officeholder on election eve as to allow 
filirig’ by petition) n.2' 4 anno seen, te 605 
Elections; county sheriff, clerk and assessor 700 
Elections; filing fee when political party nominates to 
ily, “WACANGY ~ ascansan eos ee ee ee ee 682 
VETERANS— 
Limiting dates for granting relief by the counties to 
veterans’ of “World. “War. Tl oss ee 267 
“Recognized veterans organization” under section 80- 
101, -R. S.. Nebraska 1943) 2 162 
Veterans’ Aid Fund; application to Korean veterans ___ 172 
VETERAN’S COUNTY SERVICE COMMITTEE— 
Salary of county service officer 0 340 
VILLAGES— 


See CITIES AND VILLAGES this index 0 
VITAL STATISTICS— 


Corréeted ‘records; fees for copies 20 wt 534 
Filing certified copy of decree of adoption with adoptive 
DIET CENPLCASe) teas bode PG ie 697 


VOTERS— 
Eligibility of persons residing at Mead Ordinance 


TAY Ga tee lia ta ey i Me ND 341 
Precinct residence requirement — 638 
Right to vote and participate in school district affairs : 

PNG GleCHONSs oxen ee a 388 
Voting residence; acquiring by marriage to registered 

Nebraska voter in federal service WW 638 
Voting residence; loss of question of fact 638 

VOTES— 
Sufficiency; levy in excess of five mill limit; election 

OY~ OTUs Sie esa eS 160 
Write-in- ‘votes; ‘Gross: ‘in. square: 477 

W 
WATER— 
Fluoridation by local ‘authority =... 35 


WEED ERADICATION DISTRICT— 
Authority to erect building to house equipment; leas- 


ing part of building to other agricultural agencies _._. 502 
Right to furnish insecticides at cost to landowners; 
use of spraying equipment to apply insecticides ___.. 425 


WORKMENS’ COMPENSATION— 
Appointment of guardian ad litem; fees of; next friend 


representing infant defendant _...____._ EE 624 
Trial fee; lump sum settlement under Act _.WWWW-2-------- 510 
Volunteer firemen; from city of 2nd class where not 

Gs POSIOGIG: e.-exco lo Sen we oe ee ee ee 616 


—T57— 


